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PREFACE. 



M. Ortolan's Explication Historique des Institnts de Justinien 
has been long recognised in this country as the standard text-book 
on Roman Law, and, by the regulations of the University of London, 
the study of the entire work is made compulsory on all candidates 
for its Law Degrees. 

The commentary was first published in 1827. Between that time 
and M. Ortolan's lamented death, in 1873, seven new editions 
appeared ; and, as each embodied the latest researches of this 
laborious and talented writer, the work grew into three bulky 
volumes. 

The difficulty experienced by English students in attempting, 
without assistance, to master so exhaustive and lengthy a French 
commentary on a Latin work, has compelled many to resort to 
English authors, whose works, though of a much less comprehensive 
character, are mainly based upon M. Ortolan's labours. 

The original work consists of three parts, viz. : — 

(i). The History of Roman Law ; 

(2), The Generalisation of Roman Law ; 

(3). The Commentary on the Institutes of the Emperor Justinian. 

The analysis is divided in the same way as, and embodies the 
whole of the information contained in, the original work ; but to 
make the compendium of practical utility to the student, pains 
have been taken to collect, condense, transpose, and occasionally 
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interpolate additional matter ; whilst repetition has been avoided 
by references in one part to the corresponding portions of the other 
two parts. 

As the third part practically includes also a commentary on the 
elementary treatise which served as the basis of the Imperial com- 
pilation, a student who is provided with the text of the Institutes of 
Gains will find himself able to dispense with any special commen- 
tary on that author. 

The review of the epochs in the history of Roman Law, and M. 
Ortolan's masterly summaries of t]ie contents of the four books of 
the Institutes, have been retained in a very condensed form, so as 
to give the student an opportunity of testing his knowledge as he 
proceeds ; and the paragraphs are numbered as in the original 
work, in order that the index to the present volume may be used to 
supply that deficiency in the French text. For the convenience of 
the English student, the dates are given throughout the analysis 
according to the Christian era, instead of being referred to the 
foundation of the city of Rome. 

T. L. M. 

9, King's Bench Walk, Temple^ 
1st August, 1876. 
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Abstract of Book IV. 



HISTORY OF ROMAN LEGISLATION. 



I. The Historical Method it adopted and legal hislory traced 
through political history. Hence the subject is discussed under 
three divisions corresponding with the three epochs: (i) The Kings j 
(2) The Republic ; {3) The Emperors. 

FIRST EPOCH.— The Kings. 

a. The Origin of Rome is shrouded in doubtfiil tradition. 

From the 6th century (Perizonius, 1685; Vico, 1715; De Beaufort, 

1738; Niebuhr died 1831}, allempts have been made to build up 

the real history of Rome and discard the myths of Roman historians. 

6. The tendency of the poetry of Rome was to ignore the true 
ancestors of the people, the ancient inhabitants of Italy, and ascribe 
the origin of ihe city to the Greek legends of " The return of 
Hercules fi-om his Itierian Eipedition"; "The voyage of the Ar- 
gonauts"; "The wanderings of Ulysses and .lEneas aAec the fall 
of Troy"; and the l^ends of the wandering race known as the 

7. But the primitive source of the institutions, the religion, and 
the habits of the Romans [e.g., religious rites, the magistracies — 
exterior signs, as fiisca, Iklors, evrult chairs, etc.), is to be found 
in the early inhabitants of the country, and the discoveries of com- 
parative philology point to a common origin in remote times of the 
whole of the tribes then scattered over Europe. 

S. Of the so-called indinnous population of Italy three races 
formed the elements: (i) The Iberian; (2) The Celtic; and (3) 
The Ionian : but in the later period, immediately preceding the 
foundation of Rome, three smaller nationalities formed the germ of 
the Roman people, viz.: (I) The Latins; (z) The Sabines^O) The 
Etruscans. 

9. Qidrita was the sacred name of the Sabines (derived from the 
goddess Curit, and hence their town Cura), from which came the 
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name Qmrinus, applied to Romulus, the Quirinal hill, the name 
Populus Jiomanus Quiritium, and the symbol of the lance {IfastiP 
Sabina were called cures, indicating power). 

lo. Luceres was probably derived from lucumo, an Etruscan title 
(as suggested by Niebuhr), borne by Cselius Vibennus, the Etruscan 
chief ; And hence indicates the Etruscan element in the origin of 
Rome. 

12. Niebuhr accounts for the three national elements in the com- 
position of the state by assuming that Rome was a little fortified 
town, on the Palatine hill, deriving its origin from remote Pelasgian 
times, and uniting to itself, in the course of time, the villages on 
the neighbouring hills, then a Sabine town on the Quirinal, and an 
Etruscan town on the Cselian hill ; but these assertions are purely 
conjectural. 

14. The present attempt to present a view of the external history 
of Roman law is based as far as possible on written sources furnished 
by the Romans themselves, and follows the course of events under 
the heads of — (i) Public Law, which prescribes the constitution of 
the State, determines the mode of making laws, of rendering justice, 
appointing officers, making peace and war. - (2) Sacred Law, which, 
with the Romans, was intimately connected with political law, and 
governed the ceremonies of religion, and the nomination and autho- 
rity of the Pontiffs. (3) Private Law, including customs, which 
together regulate the interests of individuals in their mutual rela- 
tions, as in marriage, contract, property, succession. 

Civil and Political Institutions. 

15. The earliest historical evidences of Rome exhibit a state of 
society common to all the Italian cities at that time, and the in- 
habitants are divided into two great classes — aristocracy and slavery 
— the latter consisting of two sub-divisions. 

The Patres-Patricii were a superior and dominant caste, con- 
sisting of a number of noble families {gentes), with distinct rites of 
marriage, peculiar laws, and a monopoly of priestly functions, both 
political and judicial. Patres and patricii, both from pater, indi- 
cate the kind of absolute power of primitive times (though Roman 
writers differ as to the etymology), and pater familias meant simply 
chief of the family; for he might have been without children or 
himself an infant, and only possessed of goods or slaves ; hence 
paier expressed power, not tenderness, and possibly patricU may 
have meant, in early times, the descendants oi patres. 

The Plebs-Plebeii were an intermediate class, consisting of an 
inferior and oppressed caste, unable to unite in marriage with the 
former, not admitted to their rites or to their laws, distributed by 
families under their protection (pcttroni-clientes)^ and excluded from 
public functions. 

The Servi-Mancipia were a third portion of the population, 
without rights of any kind, living like animals, and standing towards 
the head of the family as a thing, an object of property. 



FIRST EPOCH.— THE KINGS. 3 

16. Patroni-Clientes. — The reciprocal duties of patrons {Pa- 
tronus diminutive oi Pater) and clients (? colientes, ue,, cultivators of 
the patrician estates) were^pn.the part of the /a/r(Wij— protection 
and assistance, inform clients of the law, take care of their interests, 
and carry on their affairs in their absence as well as presence, act as 
plaintiffs or defendants for them in civil actions — on the part of the 
Clients — contribution towards the marriage portion of their patrons' 
daughters, ransom their patrons or their sons, pay costs of actions or 
penalties, and assist towards the costs of magistracy, and other 
public expenses. Between the two — mutual good faith, impossibility 
of being accuser, or witness, or of giving a vote for, or of passing 
into the ranks of the opposite side, under penalty of being regarded 
as a traitor, and liability to be sacrificed to the gods {sacer esto) or 
killed by anyone with impunity. 

The analogy between this and the \sXex feudal system is obvious. 

The Gens may be defined thus : To constitute it no ancestor 
must ever have been in slavery or subjection of any kind {Quorum 
majorum nemo servitutem servivit — Cicero. Patricii — Qui patrem 
ciere possent, id est nihil ultra quam ingenuos, Plebs — In qua gentes 
civium patricia non insunt) ; and to this idea of pure blood still 
clings the modem gentilhomme — ^gentiluomo— gentleman. 

Ingenuus signified primitively the fact of being a member of a 
gens, ue.y of ancestors having never been enslaved, etc 

The gens had reversionary rights of guardianship, and succession 
to clients and freedmen. . 

20. Populus Romanus meant the Roman people composed of 
both patricians and plebeians (not, as Niebuhr assumes, ignoring the 
latter altogether). 

21. Tribus Curiae. — Probably from the same three races men- 
tioned above (par. 8) sprang the division from the earliest times of 
the people into three tribes : viz. (i) Ramnenses (from Romulus, chief 
of the Latins); (2) Tatienses (Tatius, chief of the Sabines); and (3) 
Luceres (Lucumon, chief of the Etruscans) ; and this was not only 
personal but also territorial, the Ager Romanus being divided into 
three portions. Each tribe was divided into ten curies, making 
thirty curice in all. 

23. Members of the same tribe, tributes, and curia, curiales, were 
bound together by various ties, e.g., religious {curionia sacra, curiales 
flamines, etc.) ; social (common annual feast, etc.) ; military (each 
curia furnished 1 000 men for a legion) \ and political (grouped by 
curiae for voting). ^ ' 

27. Comitia Curiata. — This meeting of the thirty curice in the 
Cemitium was the most ancient assembly. Its business consisted 
(i) In appointing to those priestly offices, the election to which 
rested with the people ; (2) In selecting magistrates (including 
the king) ; (3) In making the lex curiata (the lex regia, under 
the emperors), by which the imperium (or right to command) was 
conferred on magistrates (including the king) after their election ; 
(4) In deciding as to the composition of families ; and (5) As to 
testamentary successions. 
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28. The power of the ComiHa curiata was restrained by the fol- 
lowing means : (i) It must be convoked by the magistrates for one 
matter at a time ; (2) The magistrates were patricians and acted 
under the orders of the Senate ; (3) The Augurs were patricians, 
and necessary parties ; (4) Yes or no, the only possible decision ; 
(5) An Augur, declaring the auspices unfavourable, dissolved the 
assembly ; (6) The subsequent assent of the senate necessary (potestas 
inpopulo, attctoritas in senatu sit). 

29. Each curia had one vote (their order decided by lot) ; so that 
when sixteen curia had voted in the same way, the rest were not 
consulted. According to Niebuhr, the members of each curia were 
arranged in their respective gentes, and each £e?ts had one vote in 
deciding the vote of the curia, so that the plAeian element in the 
population was effectually excluded from any political power. 

31. In later times, for certain matters connected with religion — 
for investing the imperiutn by the lex curiata, etc. — the vote was 
given by thirty lictors representing the thirty curia, 

33. Senatus. — If each cufia was divided into ten gentes, pro* 
bably one representative from each formed the Senate of 300 in 
the time of Tarquinius Priscus, which number continued down to 
the Republic. 

The Patres majorum gentium probably were those and their 
descendants existing before Tarquin (or belonging to the two senior 
tribes, Ramnenses and Tatienses?). Patres minorum gentium, those 
subsequently enrolled (or belonging to the third tribe ?). The ple- 
beian senators admitted at a later period were called conscripti (or 
adlecii) ; hence the expression patres conscripti. Probably the 
senators were chosen by the king. The senate deliberated on public 
matters and discussed the propositions to be submitted to the comi- 
tia curiata. Its auctoritas was required even by the king. 

36. Rex,-^The king, nominated by the curia, and (after confir- 
mation of the election by the auctoritas of the senate) invested with 
power by the lex curiata, was— (i) The general; (2) The high 
priest J and (3) A judicial magistrate. 

37. Jus Privatum.^— The elements of private law are ascribed 
to RomtUus (B.C. '753); but they probably have their origin in 
the manners of the age which made the Romans r^ard their 
possessions, including wives and children as so much booty, over 
which they had entire control, extending even to life and death; 
hence the early views as to the marital and paternal power of the 
paterfamilias. 

38. Sacra Publica, Sacra Privata. — ^To Numa Pompilius 
(B.C. 715) is ascribed the foundation of the sacred law, which formed 
an important element in Roman affairs. Human sacrifices were 
originally common, and led to the phrase **5acer esto^\ The re- 
ligious practices were chiefly derived from the Etruscans, and Labeo 
wrote a commentary on them (lost). 

Sacerdotal functions were a privilege of the Patrician caste, and 
borne by them like any other public duty, so that the individual was 
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not debarred from marrying or aspiring to other dignities. The 
king was the head of the priests' colleges. The Augurs were con- 
sulted, and victims immolated on all important public occasions, 
and the validity of an act or its suspension often depended on the 
decisions of the priests after observation of the entrails of victims, 
flight of birds, etc. 

The sacra publicavrett performed in the name and at the expense 
of the city. 

40. The sacra privata were transmitted in families as part of the 
inheritance, and all important acts assumed a religious character : 
hence the sanctity of the oath, respect for things sacred, veneration 
for tombs, worship of their lares, etc. 

41. Dies-Fasti, Nefasti, Intercisi, — The Calendar is said 
to have been improved by Numa, who, to the Alban lunar year 
of ten months added two more months; but this being still too 
short, the Pontiffs were charged with the necessary intercalations : 
hence their great power as to dies fasti and nefasti, for, besides the 
duration of magistracies, public and private flete days, etc., thus rest- 
ing with them, no sacramental suit nor any of the acts of individuals 
done in imitation of these suits, such as constituting or extinguishing 
servitudes, freeing, emancipating, or adopting, etc., could be per- 
formed on nefasti days, and magistrates could only sit in the middle 
of the day on intercisi days ; ue., days which were nefasti in the 
morning and evening. 

43. Each year was marked by a nail fastened into the wall of the 
temple of Jupiter by the chief magistrate of Rome. 

45. Lex Keg^ (see ante, par. 27, 31, and post, par. 350). 

46. Feciales. — This college was devoted to international law, 
and to its twenty priests, drawn from the first Patrician families, were 
referred the arrangement of treaties, questions of peace, of war, of 
truces, of embassies, and as to the declaration of war. Sacramental 
formulae accompanied each phase of the negotiation. Hurling a 
javelin across the frontier by the Fecial herald was the symbolic 
mode of commencing hostilities. In later times the ceremony was 
performed in a small field near the temple of Bellona, set apart for 
the purpose, and called the ** enemv's field". 

47. Reforms of Servius Tullius. — Under Ancus Martins 
(B.C. 640) the defeated people brought into the city, and admitted 
to its rights, were not made clients of the patrician gentes, and hence 
a new class of plebeians, who disturbed the existing divisions based 
on the three tribes and the thirty curia, and led to the attempts at 
an alteration made by Tarquinius Priscus (B.C. 617), carried out by 
his successor Servius Tullius (B.C. 578), who substituted an aristo- 
cracy of money for that of race, and instituted — (i) The census; (2) 
1!h.^ comiiia centuriata; (3) A new order of knights; (4) New local 
tribes. 

55. The Census (lustrum, populum lustrare) took place every 
five years in connection with a review of the people and religious 
purification. A chapter {caput) was opened for each head of a family. 
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and his sons, wives, slaves, and property were detailed after his name. 
Hence the simple method, adopted in later times, oi freeing a slave 
by inscribing his name in the register. 

56. Classes, Ccnturi*.— The details as to property ascertained 
bv means of the census, led to the distribution of the citizens into 
classes and centuries for the purposes of— (i) Taxation; (2) Military 
service ; and (3) Voting. 

For taxation, the division was into five classes, all called assidui; 
i.e., assent dare, taxed. The mass of the people, possessing less than 
the amount fixed for the lowest class (11,000 as.), were free from 
taxes {pro/etarii), and hence the popularity of the measure. 

For military service (infantry) the same classes decided the nature 
and expense of the weapons, to be provided at the cost of the indi- 
vidual, but the liability to serve was carried below the lowest 
taxed class, though without expense to the individual. The mass of 
the Proletarii were for this purpose divided into three classes: (1) 
Accensi (or Velati), whose property exceeded 1500 asses, and who 
followed the army, taking the arms and place of those who fell. 
(2) Proletarii, or those possessing over J75 asses, and never called 
out except in extreme urgency, whilst the remainder (capite censi) 
were excluded from the army until the time of Marius. 

61. Equites. — The division into classes was confined to the 
infantry. The cavalry held the place of honour, and consisted of 
eighteen centuries. Otthese, six took precedence of the rest, because 
formed by doubling the three old patrician bodies of one hundred 
knights each, which, together constituted the guard (celeres) of 
Romulus, and were drawn from the three tribes. The remaining 
twelve centuries were made up by Tullius from the richest and best 
families in Rome. 

63. The necessities of military sei-vice compelled distinctions 0/ 
age : hence the infantry classes were divided into Centuries : — 

(i) Juniorum, from sixteen upwards, for service abroad. 

(2) Seniorum, from forty-five upwards, for defence at home, and 
additional centuries were composed of skilled soldiers (engineers), 
bandsmen, and supernumeraries. 

64. In Voting, the aim of the arrangement was most apparent, 
for the internal division of classes into centuries was so arranged 
that the higher the class the greater the number of centuries com- 
posing it; hence, as each century had one vote, the rich, though 
inferior in number, balanced the poor, the whole mass of the pro^ 
letarii having only one vote; the old balanced the young, etc.: 
and, on the whole, wealth had the majority, and therefore the 
power. The mode of voting further secured this result. 

66. The Comitia Centuriata were held outside the walls, on 
the Field of Mars. They were convoked by trumpet, and attended 
by the people under arms ; the votes were given in the order of 
the classes ; the oi-der of the centuries in the classes being decided 
by lot (those first entitled being called prarogativa—pne-rogare)', 
hence, practically the lower classes were never consulted, for a 
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majority of votes stopped the proceedings. In course of time, the 
powers of this comitia were — (i) To make laws ; (2) To decide on 
criminal accusations ; (3) To create magistrates ; and the powers of 
the comitia curiata were curtailed accordingly, until they became a 
shadow : but the six restraints (par. 28) were the same, until in 
B.C. 340, Q, Publilius Fhiloj a Plebeian Dictator, by the Lex 
PublHia {Ut legum qtue comitOs centuriatis ferrentur, ante initum 
suffragiunty Patres auctores fierent — Livy), made the auctoritas of the 
senate to be given beforehand. 

70. The precedence accorded to the knights (Equites) ultimately 
led to their placing themselves between the senate and the plebeians. 
The State defrayed the cost of the horses {ees equestre), and of their 
provender {as Aordiarium), 

71. The three ancient tribes {ex generibMs) gave place to the new 
tribes of Servius Tullius {ex locis) : — 

(i) Four Urban tribes, included the three ancient city tribes. 
(2) Rural tribes, to an uncertain number (according to Livy, 
the total of urban and rural reached thirty-five), contained the dis- 
trict round Rome, and these rural tribes were increased as the 
frontier extended. 

76. Jus civile Papirianum (b.c. 534). — Fbmponitis states that 
in the reign of the next and last king (Tarquinius Superbus), the 
Pontiff, Sextus Papirius^ collected the leges curiata (or regia) passed 
by Romulus and his successors into one book ; but this lex papiria is 
lost to us, and the laws themselves, on the expulsion of the kings, 
were all abolished by the Lex Tribunicia, 

. 77. In B.C. 510, a revolution drove out the Tarquins, and a con- 
sular republic was established two and a half centuries after the 
building of Rome. 

s 

REVIEW OF THE PRECEDING PERIOD. 

78. The policy of Rome was encroachment. At first the van- 
quished inhabitants of neighbouring towns are transported to Rome, 
and become citizens ; then colonies of Roman citizens are sent to 
occupy conquered cities ; and dediticii (or prisoners of war who sur- 
rendered to escape a worse alternative) come into existence. Those 
cities strong enough to resist the efforts of Rome, become at length 
allies^ and originate the term laiini (vetus Latium). 

81. Three political bodies exist: (i) The people; (2) The senate; 
(3) The king: and these three exercise the legislative power — the 
king initiates a project, the senate discusses it, and refers it to the 
Comitia. The decision of the people is confirmed by the auctoritas 
of the senate ; the executive power rests with the king, subject to 
the advice of the senate, and peace or war requires the assent of the 
people ; the judicial power is in the king, who determines private 
matters himself; but criminal accusations, involving the life of a 
citizen, are referred to the people ; the electoral power for high magis- 
tracies (including the king) rests with the Comitia cuiiata. 
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84. Sacred Law has an important influence through three institu- 
tions : — 

(i) The College of Pontiffs^ composed oi four patrician members 
elected for life by their own body, the chief being the **Fontifex 
maximuj^\ charged with adoptions, burials, private worship, etc., 
and keeping the annual album or record of events. 

(2) The College of Augurs^ of four members, who, when the 
auspices are unfavourable, can dissolve an assembly, stop a general 
about to fight, etc. 

(3) The College of Feciales, or priests chaiged with matters con- 
cerning international law, alliances, and wars. 

85. In Private Law, documents relating to the period are want- 
ing, and the existence of laws made by the kings, as to marriage, 
potestas, debtors, etc., is disputed. 

86. The Manners and Customs of this epoch must be looked at 
to discover those fixed customary rules which constituted the civil 
law of the period, and preceded written law. 

The jus Quiritium confined the connubium (l^[al capacity to 
marry) and commercium (l^[al capacity to contract) to Roman 
citizens. Intermarriage was not permitted between patricians and 
plebeians : hence a tendency for the patrician gentes to die out. 

88. Manus, mancipium {manu capere). The hand, the symbol of 
power, is the basis of all the Roman ideas as to property, slaves, 
children, wives, and freedmen ; and the lance, the original means of 
acquiring everything, continues the symbolic mode of transacting 
business. 

89. Although money {pecunia) existed in very early times in 
Italian cities, the method of weighing copper is retained in the 
ceremony per as et libram, called nexum (later mancipatio), used in 
all dealings between the citizens, and adopted in plebeian marriages 
as one method of acquiring a wife (the religious ceremony, confar- 
reatio, being exclusively patrician). The same symbolic mode of 
transfer was used by plebeians in wills, the patrician mediod being 
virtually a lex curiata, 

91. The Pater familias is the only member of the family possess- 
ing a complete persona in private law; i.e., capable of having, and 
being subject to rights ; for he is absolute proprietor of the lives and 
property of all those under him, and from this spring six important 
heads, viz.: — 

(i) Slavery — assimilating one class of men to things. 

(2) Paternal power — ^rendering the son subject to the father all 
his life. 

(3) The marital power. 

(4) The power over free men, whether over adopted children or 
debtors : the latter, of two kinds, over those sentenced by law to 
work out their debt {addicti), and those voluntarily doing so {nexi). 

(5) The power over the freed man. 

(6) The power over the client, by which the old plebeian in- 
habitants were distributed amongst the patrician gentes, but which 
decayed with the latter. 
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92. The Ager Romanus at this time meant the actual Roman 
territory. It was successively extended by the kings, and distributed 
amongst the citizens, but remained fixed from the time of Servius 
Tullius (the present **agro romano"). 

The Ager Publicus was the land in the hands of the State, belong- 
ing to the people collectively, and either cultivated for the public 
profit or let out to private holders. This is the land of which the 
patrician gentes acquired possession without paying the rents due to 
the state, and hence the frequent demands made by the plebeians 
for their share. It extended with the arms of Rome, and embraced, 
before redistribution to private persons, the known world. 
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§ I. To the laws of the twelve tables, 

93. The patricians and plebeians had united and overthrown the 
kings. They now commenced a struggle, which terminated only in 
both being subject to an imperial despotism. 

The duties of the king passed to two annual patrician consuls 
elected by the people. The effect of this change was greatly to in- 
crease the power Of the Senate, for the consuls acted under the 
direction of the latter. 

Among the more important enactments of the period were the — 

94. Leg^es Valence passed in the comitia centuriata (B.C. 508), 
at the instance of 'the consul Valerius Publicola, and enacting that 
which probably existed as unwritten law previously, viz. : — 

(i) The right of appeal {provocatio ad populum) should always 
lie against the decision of the magistrate whenever a citizen* s life, 
liberty, or civic rights were involved in the sentence. 

(2) Quastores parricidii {paris-cidium, murder of one's like, 

homicide) should be appointed to preside at "criminal trials {gut 

capitalibus rebus praessent), directing the mode of procedure and 

giving judgment in the name of the people. 

These laws did not apply to strangers or slaves or extend beyond 

a mile from the city, nor did they interfere with the patria patestas, 

97. To the same consul is attributed the separation of a part of 
the consular duties by the nomination of two Questors of the public 
treasure. At first the office was reserved to patricians, and sub- 
sequently became the preliminary step towards the dignities of the 
State. 

98. The patricians evaded these Leges Valeria by providing (B.C. 
501) for the nomination by the consuls of a Dictator^ who should 
hold his irresponsible office in times of danger for six months. His 
deputy was galled magister equitum, and both were patricians. 

103. The contest between patricians and plebeians ended in the 
secession ofthePlebs, and the appointment (b.c. 494) from their body 
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of two Tribuni plebis, who were invested with the veto or power of 
opposing {intercessio) the acts of the consuls, magistrates, and senate^ 
Their persons were sacred {sacrosaruta), as were also the laws by 
which they were appointed (leges sacra), and the Aventine, on which 
the plebeians had encamped, became the mons sorer. 

1 06. These magistrates were increased to five, and»subsequently 
to ten. They convoked the Pieds in B.C. 489, with the assent of 
the senate, for the judgment of a patrician (Cariolanus), and from 
this dates the origin of the Comitia Tributa, or assembly of the 
Plebeians by tribes which subsequently acquired legislative power, 
the laws passed by it being called //?^-jaffl— oSinances of the 
plebeians. The unit for voting was the tribe, and each citizen in 
the tribe had an equal right. Hence the preponderance of caste 
• in the curiata, and of wealdi in the centuriata, was now overpowered 
by the local arrangements upon which the tributa depended. 

108. In analogy to the position of the Questors towards the consuls, 
the plebeians created two yEdiles Plebeii, who acted under the Tri- 
bunes, and were entrusted with Police and other municipal duties. 

109. The struggle made by the plebeians for an equality of rights, 
led at length to the appointment of the Decenwiri, or ten annual 
absolute magistrates, whose exactions and despotism, culminating in 
the Virginia incident, brought about their speedy overthrow and 
the re-establishment of consuls and tribunes. But the special object 
for which these magistrates ♦had been created, ^z., the publication 
of the law, was attained, the Decemvirs first appointed having drawn 
up a code of ten tables, which was sanctioned by the comitia cen- 
turiata. Their successors (B.C. 451) added two more, making the 
twelve tables [lex, leges XII TabtUarum, lex decemviralis), the founda- 
tion of Roman law. 

Whether an embassy was sent to Greece for information as to 
their laws, is disputed ; but though Attic legislation would appear 
not to have been unknown to the compilers of the twelve tables 
(see table vii (2)), they bear internal evidence of being a written 
enunciation of existing local customs ; details are presumed known ; 
and only principles are stated, except as to funerals, neighbours, and 
debtors. In these tables are to be found the germ of a number of 
institutions developed in the law of a later period, and hence the 
Romans always viewed them as the basis of their civil law. Many 
of the regulations are barbarous, and the style is abrupt and im- 
perative. Their consideration reveals the actual habits 01 the nation 
and its degree of civilization. 

112. From the ** Republic" of Cicero, from the fragments found in 
the Digest, of the six books, written by Gains, on t()ie twelve tables, 
and from the Institutes of Gains and other authors, an attempt may 
be made to partially reconstruct these tables, which formed the 
model for subsequent legislation {e.g., the Edict of the Praetors, the 
Code of Theodosius, the Code and Digest of Justinian). 
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The frag^ments of the Twelve Tables. 

The first three tables give the opening, the course, and the issue 
of the trial to execution. The titles of the tables are conjectural. 

i. De in jus vocando, — Of summoning before the magistrate : — 

(i) If after summons the defendant fail to appear, he may be seized 
in the presence of witnesses. (2) If attempting flight he may be 
detained by force. (3) But a conve5rance must be provided if he be ill 
or infirm. (4) The surety for a taxpayer must also be a taxpayer; . 
(5) The case may be settled by mutual agreement. (6) Otherwise y 
it is to be brought on in open court before noon, in the presence of v 
both parties. (7) After mid-day, judgment by default against th6> 
absent party. (8) No further steps to be taken in the suit after sun- 
set. (9) But recognisances to be entered into for re-appearance. 

ii. Dejudiciis. — Of judicial proceedings: — 

(i) Regulations as to the sums to be deposited in court as security 
for costs. (The sum staked by the loser went towards the expenses 
of public worship, and the amount was fixed at 500 asses for objects 
exceeding 1000 asses in value, and 50 asses for those of less value, a^' 
well as where the freedom of a citizen was involved, so as not to 
endanger his liberty by exposing him to any difficulty in obtaining 
security. Gai. Inst. iv. § 14.) (2) Illness or one of the parties being ^"^ 
an alien, are good grounds for an adjournment. (3) Witnesses to 
be summoned by verbal notice at their domicile, twenty-seven days 
previous to the trial. (4) Theft may be the subject of compromise. 

iii. De cereconfesso rebusque jure judicatis. Of execution after con- 
fession or condemnation : — The dispositions referred to in this table, 
viz., the preliminary delay, the presence of thems^strate, the surety, 
limitation as to weight of chains, the food ordered, the production 
of the debtor during the second delay, combincJd with table viii. 
(18), as to the limitation of interest, point to the concessions wrung 
from the patricians by the plebeians. 

(i) Thirty days allowed for payment. (2) After that time, the 
debtor to be brought before the magistrate (action of manus injectio. ) 
(3) And in default of payment or satisfactory security, the debtor to 
be adjudged to the creditor, who may load him with chains not 
exceeding fifteen pounds in weight. (4) The debtor may provide 
his own sustenance, otherwise one pound of meal at least per day 
to be given him. (5) In default of a settlement of the claim, the 
debtor to be kept chained for sixty days, proclamation of the sum 
due being made on three market days in the presence of ihtpreetor 
and the debtor. (6) After this delay, the debtor may be put to death 
or sold beyond the Tiber, or if more than one creditor, the debtor's 
bodymay be divided between them. (This literal meaning is disputed, 
and partes secanto held by some to refer to the debtor's goods. ) 

iv. De jure patrio. Of the paternal power. This and the next 
table are concerned with the civil rights, such as inheritance, tutor- 
ship, and curatorship, growing out of the Roman family system, 
ue.j the Roman chU family bound together by the patria potestas, 
and involving the rules as to agnoHo and gens: — 
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(i) Malformed in&nts to be immediately destroyed. (2) Abso- 
lute power over children extending to life and death. (3) After 
three sales by the father the son to be free. Si pater /ilium ter 
venumduit, filius a patre liber esto. Gai. Inst I § 132. (4) The 
extreme term of gestation fixed at ten months. 

V. De hareditoHbus et tutelis. Of inheritance and tutelage : — 

(i) Regulations as to the perpetual tutelage of women. Vestals 
released from this tutelage and also from paternal power. (This table 
points to the social subjection of women at this period.) (2) Res 
mancipi of women in agnate tutelage cannot be acquired by usuca- 
pion unless alienated by the ward with the authority of her tutor. 
(Hence the distinction between res mancipi and nee mancipi existed 
at this period. (3) The dispositions made by a deceased person as 
to his property and the guaidianship of his substance are to be bind- 
ing. UH legassit super pecunia tutela ve sua rei, ita jus esto, ( Hence 
the Plebeian has a legail right to make a will, and the form of words 
used in the Testament refers to this law, ** Quo tu jure testamentum 
facere possis secundum legem publicam" Gai. Inst. 29, § 104.) (4) 
On intestacy and in default of a suus hares, the nearest agnate to 
succeed. (5) And in default of an agnate, the gens. (The succes- 
sion, as fixed by the twelve tables, is a, the haredes smi, i.e,, the co- 
proprietors, consisting of the children in power, including the wife if 
m manu, /3, the nearest agnate. 7, the nearest member of the gens, 
hence no distinction as to sex, and no privilege of primogeniture. 
In early times and in respect of one another the terms agnate and 
gens would as to the Patricians be synonymous, and the distinction 
therefore superfluous, but not so in respect of the succession to their 
clients or enfranchised slaves, for these would not be their agnates, 
but having taken their name and adopted their reli^ous rites, they 
would fall into the civil gens of the particular Patrician household 
they belonged to, and the same may be said of the enfranchised 
slaves of those plebeian families who never having been clients were 
ingenui,) (6) In default of testamentary guardians, the agnates 
become tutors by the operation of law. (7) The care of the person 
and property of an imbecile not provided with a curator falls to his 
agnates and in default to the gens. (8) In default of a sutu hares^ 
the patron succeeds to his freedman's property. (9) Debts due to 
the estate are in the eye of the law divided between the heirs. (10) 
Regulations as to the action familia erciscunda (partition suit. ) ( 1 1 ) 
The slave freed by testament, on condition of giving a sum to the 
heir, may, if parted with by the heir, acquire his freedom by paying 
this sum to the alienee. 

vL De dominio et possessione. Of ownership and possession. All 
the regulations in this and the following table, relating to rights and 
obligations in connection with property, are coloured by that citizen* 
. ship which was the characteristic of a Roman. The modes of 
acquiring guiritarian ownership indicated are : mancipatio {i.e,, 
alienation by the solemn form per as et libram of things, which 
could not be parted with by mere traditio, but required a mancipa- 
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tion — viz., Roman land, with the house on it, and the rural servi- 
tudes attaching to it, freemen under power, slaves and beasts of 
burden), iex (i,g., a testamentary declaration), usus auctoritcu or 
usucapto {ue,, continuous possession during a fixed period), in jure 
cessio, addictiOf and odjtulicaHo (ue. , the judgments of a court of law). 
The theory of obligations is but imperfectly developed, and the 
mode of contracting referred to is the nexutn — i.e., the same solemn 
form per as et libram, and in this manner deposits and pledges are 
made, and the debtor transfers his personal services to his creditor, 
but other and simpler forms must have existed, for table iii. (6) refers 
to a sale to an alien, and the property in vi. (10) would seem not 
to have been parted with by mancipation. The effects of an obliga- 
tion are also shown in the rules as to noxa (see table viii. ), and in 
the case of co-succession, legacies, tutorship, and neighbours. 

(i) The legal effect of a contract or conveyance is to be determined 
by the verbal statement fnuncupatio.) (2) Penalty of double for 
denying the declarations so made. (3) The prescriptive guarantee 
against eviction (usus auctoritas) is acquired after two years* posses- 
sion for realty, and one year for other kinds of property. (4) Marital 
power is acquired after one year's possession. Absence each year 
for three consecutive nights defeats it. (The means of acquiring the 
manus by which the wife fell into the position of the daughter of her 
husband is all that is referred to here, not the marriage itself.) (5) 
An alien cannot acquire a title by possession to a Roman citizen's 
property. (6) After the preliminary inquiry as to the right to 
property (manuum consertio), the magistrate may use his discretion 
to whom interim possession is given, but always in favour of liberty. 
(The disregard of the latter part of this rule by Appius Claudius, in 
respect of the custody of the person of Virginia, is referred to in 
Dig. I, 2, 2, 24.) (7) The owner of timbers, built into a house, or 
forming supports for vines, cannot remove them. (8) But he has a 
right of action for double the value. (9) But if such materials 
become detached, the owner may claim them. (10) The property 
in a thing sold and delivered does not pass to the vendee until the 
vendor is paid. (11) Regulations as to in jure cessio and mancipaiio. 
vii. Dejure adium et agrorum. Q{ real property law : — 
(i) A space of two and a half feet to be left between buildings. 
(2 and 3) Conditions as to distances, etc., between neighbouring 
plantations, constructions, and excavations. (The extract from Gaius 
in Dig. 10, I, 13, shows that these details were taken from Solon's 
Athenian code.) (4) A space of five feet, incapable of being acquired 
by usucapion, must be left between fields for the purposes of access 
and the use of the plough. (This indicates the existence of a class of 
servitudes, the most important of which wasz/*a or the right of way. 
(5) For the settlement of boundary questions, three arbitrators to be 
appointed by the magistrate. (This refers to the action judicis 
postulatio.) (6) A road must be eight feet broad in the straight 
and sixteen feet in the bends; (7) If the road is impassable, the 
charioteer may diverge. (8) The owner of property, prejudiced by 
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the construction of an aqueduct or rain-water channels, may demand 
security against damage. (The result of a complaint of this sort 
would be the appointment of an arbitrator, aqua pluvia arcenda^ 
Dig. 39, 3, 23, 2.) (9) The branches, below fifteen feet, of a tree, 
extending over adjoining property, must be lopped . (10) The owner 
of fruit, &llen on a neighbour's ground, may collect it. 

viii. De delictis, O? wrongs or torts : The subject of wrongs, as 
here treated, exhibits the usual characteristics of early criminal 
legislation, the individual interest predominates over the social ; the 
penalty, a sort of ransom or pecuniary compensation, has rather a 
private than a public character, and the further prosecution of the 
suit may be compromised. When inflicted in the name of the public, 
the penalty assumes the character of torture {e.g.^ retaliation, sacrifice 
to Ceres, hurled from the Tarpeian rock, burning, etc. ), or is tainted 
with superstition, as in the punishment of death for magic arts. The 
ancient name for wrong was noxa^ indicating the source of the 
obligation resulting from injury done to another, whether designedly 
or not, if wrongfully. The twelve tables refer to three varieties — 
theft, damage, injury. 

(i) Penalty of death for publishing libels and public defama- 
tions. (2) Retaliation in the case of limbs fractured and the 
injured party not indenmified. (3) For broken teeth, if a free- 
man, 3cx> asses ; if a slave, 150 asses. (4) For other injuries 25 
asses, (5) Accidental damage must be repaired. (6) The damage 
caused by an animal must be repaired or the animal forfeited. 
(7) Action for pasturing flocks on another's ground. (8) As to 
punishment on him who shall by magic arts destroy crops or 
remove them from one field to another. (9) The penalty for cutting 
or pasturing off crops at night to be death, but if the culprit is under 
age he is to be scourged and fined double the amount of damage. 
(10) The intentional firing of a house or bam to be punished by 
scourging and burning. If the act the result of negligence, the 
damage to be repaired, but if too poor, moderate chastisement. (11) 
Penalty 25 asses^ for unlawfully felling another's tree. (12) A 
nocturnal robber may be killed with impunity. (13) But in the 
daytime, only if he defend himself with weapons. (14) A free man 
taken in the act of thieving is to be scourged and delivered over to 
the party aggrieved ; if under age, he is to be scourged and compelled 
to repair the damage. A slave is to be scourged and then hurled 
from the Tarpeian rock. (15) The penalty to be the same for 
property stolen and discovered in the thiefs possession after search, 
wearing a girdle only and holding a plate {lance licioque conceptum^ 
a proceeding turned into ridicule in Gai. Inst iii, § 192), but for thefts 
discovered without this prescribed method (conceptum)^ or for the 
clandestine deposit of the stolen property on the premises of another 
(oblatum)y the penalty to be three times the value of the property. 
(16) For thefts not falling under the above heads (nee manifestum)^ 
the penalty to be double the value. {17) Prescription (usucapio) 
does not run in respect of stolen property. (18) Penalty of quadruple 
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for exceeding the legal interest fixed at one-twelfth of the principal 
(unciarum faenus)^ t,e.y about eight and one- third /^r cent, per year 
of twelve months. (19) Penalty of double against a fraudulent 
bailee. (20) Any one may bring an action for the removal of a 
suspected tutor, and the latter is to be fined in double the value of 
any of the pupils' property abstracted. (21) The patron abusing 
his position towards his client to be sacrificed to the gods. (Hence 
the position of clients is recognised by the twelve tables.) (22) The 
witness or scale-bearer refusing to give evidence incurs the penalties 
of infamy. (23) False witnesses are to be hurled down the Tarpeian 
rock. (24) Capital punishment for homicide. (25) The same 
penalty for affecting anyone with magic arts or administering poison. 
(26) The same penalty for seditious meetings by night. (27) Corpo- 
rate bodies may make their own rules, if not inconsistent with the 
law. 

ix. De jure publico. Of public law. The only reference to the 
political constitution of the State is contained in the first four heads 
of this table and table xii. (5), but the divisions of the people, the 
powers of the three comitia, of the senate, and of the consuls, are 
not l^;ally determined here, because these tables are only an embo- 
diment of customs presumed to be known, and in active operation. 

(i) No law shall be passed affecting an individual only. (2) 
The comitia centuriata alone have the power of legislating, so as to 
affect life, liberty, or civic rights. (3) The arbitrator or judge guilty 
of receiving a bribe, to be put to death. (4) Regulations affecting 
the- court for the punishment of homicide (Quastores Parricidu\ and 
as to the right of appeal to the people. (5) Penalty of death for 
inciting an enemy to make war, or for giving up a citizen to them. 

x. Dejuresacro, Of sacred law: — 

(i) Dead bodies are not to be interred or burnt within the city. 
(2 to 9. ) In funerals, undue pomp and unnecessary indications of 
grief forbidden. (lo) In the absence of consent, a funeral pile or 
sepulchre cannot be placed within sixty feet of another man's house. 
(11) Usucapion cannot affect the ownership of a sepulchre. 

xi. This supplemental table prohibited marriage between patricians 
and plebeians, and hence an equality of rights was not effected by 
the twelve tables. 

xii. This second supplemental table embraced miscellaneous heads, 
(i) A creditor was entitled to seize the property of a debtor, who 
had omitted to pay the price of a victim or the hire of a beast of 
burden, when the amount of the hire was to be devoted to sacrificial 
purposes. (This is the legis actio called pignoris capioy referred to 
in Gai. Inst. iv. § 28. ) (2) A noxal action lies against the master 
of a slave who is guilty of theft or other injury. (3) Penalty of 
double the fruits against anyone convicted by three arbitrators, ap- 
pointed by the prcetor, of wrongfully acquiring interim possession. 
(Hence the characteristic distinction in Roman law is here recognised 
between jus as involving the jurisdictio and imperium of the magis- 
trate, and judicium as involving the duties of the judex or arbiter 
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(4) Penalty of double for consecrating the subject of litigation. (5) 
Subsequent legislation causes the repeal of previous enactments 
inconsistent therewith. 

Leg^s actiones. 

140. Forms of procedure were in existence before the twelve 
tables, and the four actions of the law are mentioned in them; 
but it is probable that the settlement of the practical details neces- 
sary to bring these actions into harmony {legum verbis accom- 
modcUaj Gai. Inst., iv, § ii), with the abstract rules of law now 
promulgated, was referred to the pontiffs, and hence these actions 
(two of which are for the conduct and decision of the dispute, and 
two for peculiar modes of execution) date* from this period, the 
word actio being used generically to denote the form of procedure 
in its entirety. The lance (vindicta) and the fictitious combat 
{manuuM cansertio, table vi, (6)), point to the simulation of the 
acts of violence of a more barbarous age. The sacred character 
of the words pronounced is shown in the loss of the action conse- 
quent on the use of a wrong term {vites for arbores^ Gai. Inst., iv, 
§ 11-30), and the use to wnich the sacramentum is put, and the 
original object of the Pignoris capio (table xii, i), indicate the 
strength of the sacerdotal system. 

(i) AcHo Sacramenti. — ^The oldest form, and used with varia- 
tions of detail, for enforcing obligations or trying real rights. 
The peculiarity was the sacramentum^ as to which see table ii, 
(i). Originally used for the vindicatio of a thing or a real right, 
this action had come to be employed for enforcing obligations, 
and also assumed a fictitious character in the process called injure 
cessio (confirmed by table vi, ii), or the collusive recovery m a 
court of law of property sought to be conveyed. By this latter 
means, the enfrancnisement of slaves {manumissio vindicta\ the 
- emancipation and adoption of 2ifilius familiar the change of guar- 
dians of women, etc., was effected. 

(2) Judicis postulatio, — A simplification of the foregoing, dis- 
pensing with the sacramentum, and summed up in the formula 
J. A. V. p. u. D. {judicem arhitrum ve postulo uti des), see table vii, 
(5), where it would be used with a view to the settlement of 
boundaries. 

(3) Manus injectio. — Seizure of the body of the debtor in order 
that he might be addicti, i, e.y adjudged to the creditor by the 
prcetor (see table iii, (2)). 

(4) Pignorts capio, — Seizure of the property of the debtor. 
This last, unlike the three former, did not take place before the 
magistrate {in jure), hence the doubt whether it was a legis actio 
(Gai. Inst., iv, § 29). 

In spite, however, of the promulgation of the twelve tables and 
the settlement of these forms, the Patricians contrived to main- 
tain their ascendancy by keeping secret the rules as to the dies 
fasti (see par. 41), as well as the method of adapting the process 
of the law to the precise wants of the particular case, 
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§ 2. — From the Twelve Tables to the Submission oj all Italy. 

" The perpetual dissensions between the patricians and plebeians 
led to the latter obtaining a portion of the political power. 

149. Lex Valeria Horatia de Plebisdtis (B.C. 449). — In the 
consulship of Valerius and Horatius, this law was voted in the 
Centuriaia, and by it the plebiscita of the Comitia Tributa were 
made obligatory on all {post^ par. 178). 

150. Lex Canuleia de Connubio patrum et plebis (B.C. 445). 
Th\s plebiscitum, proposed by the tribune Canuleius, repealed the nth 
table. 

151. Tribuni Militum. The struggle made by the plebeians to 
gain access to the consulate was defeated by the substitution for that 
office of three military tribunes, elected by the comitia centuriata. 
For some time, tribunes and consuls alternately replaced one another, 
according as the patrician or plebeian element was in the ascend- 
ancy, but it was not until after the increase of these tribunes to six, 
that the plebeians secured the election of some of their own num- 
ber. 

152. Censores (b.'c. 443). In order to counteract the influence 
of the plebeian military tribunes, the duty of numbering the people 
every fifth year, formerly performed by the consuls, was given to 
two censors elected for five years (afterwards every fifth year for one 
and a half years) by the comitia centuriata from the members of the 
senate. The power thus given to these officers enabled them to 
determine the status of every citizen for the term of five years, and, 
if both were agreed, a citizen could be degraded by transferring his 
name to the list of non-voters (Ceritum tabula^ so called because the 
town of Ceres had no vote). 

157. At this period, the ten years siege of Veil took place, and 
during it (B.C. 396), the Roman soldiers for the first time received 
pay from the public treasury (stipendium). Six years later (b. c. 390) 
Rome was burnt by the Gauls. After the recovery of the city from 
this disaster, the plebeians succeeded in obtaining admission to the 
consulate, and the senate thereupon withdrew a portion of the 
consular duties and conferred them upon patrician magistrates, then 
created and called the Praetor and the Curule iEdiles. 

160. Praetor, (b.c. 367). The name, derived from /r<^ /r^, had 
been early used as a synonym for consul (see table xii. 3), but it 
now designated a patrician magistrate, nominated by the centuticday 
a colleague of the consuls, and sometimes called by their title because, 
in the absence of the consuls with the army, he convoked and 

E resided over the senate, assembled the comitia, and proposed the 
iws. His legitimate functions were, however, purely magisterial, 
and as these were limited to Rome, he was styled the prcetor urbanus. 

161. .£diles Curules. The establishment of these /w^ ;>a^n«V7W 
magistrates, with analogous but higher functions, reduced the two 
adiles plebeii (par. 108), to a subordinate position, and hence these 

c 
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superior officers were also called cediUs majores. They had a 
separate tribunal and jurisdiction, and their duties comprised the 
maintenance of roads, bridges, temples, and amphitheatres, the 
provisioning of the city, and securing its tranquillity. They were 
also charged with the direction of the public games, and were 
expected to give at their own expense one exhibition at least during 
their administration, a costly duty readily incurred, as being a sure 
means of obtaining votes. The dates of the origin of the follow- 
ing offices is uncertain, but they may be usefully enumerated 
here. 

162. Judex. This judicial office, for which at first only senators 
could be selected, approached in character the functions of the 
modem jury. The magistrate, whether king, consul, or praetor, 
before whom the summons in jure was made, the solemn rites of 
the actions of the law performed, and who had the power of 
declaring the law (jus dicer e), of regulating the conduct of the case, 
and (if he did not terminate it himself) of directing a judge to 
examine into it and pass sentence, was created and elected by the 
city, but the judge was agreed upon by the parties themselves or 
determined by lot, and, after taking an oath, was invested by the 
magistrate with his powers for the settlement of the particular case. 
By this ingenious division of juridical and judicial functions, a few 
magistrates sufficed for the administration of justice. 

The Arbiter appears to have been 9. judex with wider powers, and 
table vii. (5) and xii. (3) contemplate as many as three arbitrators, 
although there was usually but ovat judex. 

The Recuperatores were a later institution, and had no con- 
nection with the legis actiones. They did not supersede the judex or 
arbiter. They were usually three or five in number, and as they 
might be taken indiscriminately from any of the citizens on the spot, 
the plebeians through them obtained some share in judicial functions. 
They were probably employed in matters beyond the scope of the 
Roman law, where the interests of an alien were involved, and their ^ 
use became more frequent after the establishment of the prcetor 
peregrinus (par. 222). This view of their duties is confirmed by 
the fact that we find reciperatores or recuperatores in the provinces, 
whilst the judex is confined to Rome, and that from early times 
they were employed in virtue of international treaties, to settle 
questions arising between Rome and other cities. Another class of 
judges, taken from amongst the citizens, consisted of the * 

166. Centumviri. The origin of the centumvirate tribunal is 
involved in obscurity, but probably four citizens from each tribe 
were taken to form it at the time (about B.C. 366) when the tribes 
numbered twenty-Jive, though subsequently its members were in- 
creased, and Pliny mentions as many as one hundred and eighty. 

It was a permanent tribunal, and probably plebeians were eligible 
for election by the comitia tributa to serve as its annual members. 
It was divided into four sections (consilia tribunalia), and causes 
were heard before two sections at a time (duplicia judicia, duce 
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hasia) or before all four united, but voting separately (quadruplex 
judicium). The lance (hasta) was planted before it in the forum 
(later in the Basilica Julia), and it was presided over by the questars 
or by the prcetor^ and under Octavius by special magistrates, the 
decemviri in litibus judicandis. 

Probably this tribunal could be selected by the parties interested, 
and it had some competence in criminal matters, but it did not 
possess any magisterial powers (jurisdictio)^ and could only deter- 
mine the cases sent down to it. It declined with the disuse of the 
legis acHones because the actio sacramenti was the only form of proce- 
dure which could be applied to the three classes of questions which 
fell within its cognizance — viz., (i) status. (2), Quiritarian owner- 
ship. (3) successions (testamentary and intestate), and its duties in 
relation to the last head are noticed in the Digest and Code of 
Justinian, 

By the year B.C. 338, the Gauls had been driven back and Latium 
subdued. The plebeians, who had already attained to the consul- 
ship, the censorship (through the latter the senate), and the praetor- 
ship, now obtained some further important advantages. 

175. Lex Petillia Papiria ^^ «<ea:?> (b.c. 326). This law origi- 
nated in the indignation of the plebeians at the position of the 
mass of their fellow citizens, who, unable to meet their debts, had 
voluntarily sold' their services to their patrician creditors. After this 
date, debtors might pledge their goods per as et libram, but not 
their persons^ though the provisions of the statute did not affect 
the position of those addicti or taken in execution as the result of 
the action manus injectio. 

176. Jus civile Flavianum. (b.c. 303)-, According to the 
popular account Cnaus Flavius, the grandson of a freedman, and 
the secretary of the jurisconsult, Appius Claudius Caecus, published 
a work disclosing the rules as to the dies fasti and the formulce of 
the legis actiones. The consequence was a loss of power in the 
pontiffs and patrician jurisconsults, and an advance in the position 
of the plebeians for three years later, the college of pontiffs (par. 84) 
was increased to eight members and four plebeians admitted, and 
the college of augurs to nine members with five plebeians. 

178. Lex Hortensia de plebiscitis. (b.c. 286). This law was 
wrung from the dictator Hortensius by the secession of the plebs 
to the Janiculum. It gave binding force to the pltbiscita of the 
comitia tributa^ and probably this, the third of the so-called leges 
publiluBy finally settled the question as to the non-necessity of the 
auctoritas of the Senate. (See par. 66 and 149). 

180. The fall of Tarentum in b.c. 272 hastened the subjugation of 
the rest of Italy, and when this was completed in B.C. 266 a great 
change occurred in the position and in the manners and mode of life 
of the Romans. 
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REVIEW OF THE PRECEDING PERIOD. 

Foreign Policy. 

i8i. The consideration of the position of the allies and vanquished 
enemies of Rome is, at this time, one of infinite detail, for it de- 
pended on the strength and disposition of each particular state, 
whether it should be debarred altogether or admitted to 'the whole 
(optimum jus), or any portion of the five principal privileges which 
citizens enjoyed by virtue of theyW Quiritium (jus ciintatis, jus civile), 

185. Private law included three of these privileges, viz. (i) Con- 
nubium, or the legal capacity to marry, involving the psltemal power, 
agnation, etc. (2) Commetcium, or the legal capacity to contract, 
involving the power of becoming quiritarian owner of land. (3) 
Testamenti factioy or the legal power of receiving or bequeathing 
by testament (a right usually resulting from the commercium after the 
adoption of the m^ncipatio fiction for wills). The remaining rights 
were politicaly viz. (4) Jus honorum, or the capacity to hold office. 
(5) Jus suffragii, or the right of voting in the comiiia. 

186. In respect of the enjoyment of these rights there are six 
distinctions to be enumerated. 

(i) The sovereign city of Rome, of which the inhabitants (cives) 
alone at fii^t possessed full civil and political rights. The title of 
citizen was afterwards imposed on the conquered, but is now guarded 
with jealously, and only accorded as a mark of favour. 

(2) Colonia Romance (or togatce). About thirty of these Roman 
colonies existed at this period. A lex (or a senatus-consultum) was 
necessary for the formation of each, and by it triumviri or quin- 
queviri were authorised to enrol freedmen, convey them to the 
conquered city, and there distribute amongst them the whole or part, 
as policy dictated, of the lands belonjging to the former, inhabitants. 
The constitution adopted resembled that of the mother city, and 
included a senate (curia) with two consuls (duumviri), and a 
patrician and plebeian order. Probably the citizens (Romani coloni) 
had no political rights (civitcLS absque suffragio), but they enjoyed 
the three privileges of private law (par. 185), and hence held their 
land as proprietors ex jure Quiritium, so that it was assimilated to 
tl;ie ager Romanus (par. 92), and distinct from conquered territories 
which were held by the occupiers at an annual rent (vectigal) paid 
to the state as owner. 

187. (3) Civitates libercB (or foederata). Of these there were two 
classes. 

(o) The cities of Latium which had the commercium, and could 
hold their land ex jure Quiritium, but had not the coHnubium, and 
probably only possessed the testamenti f actio in the limited form, 
afterwards bestowed on a class of freedmen called by analogy Latini 
juniani (see part iii. par. 65), though the inability of the latter to 
mcLke 2l will did not affect the true Latins. The more ancient towns 
of Latium (Latini veteres) appear to have had the connubium, and 
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their citizens enjoyed the privilege when at Rome of voting in the 
comUiaj their temporary place in a tribe being determined by lot. 
The full rights of citizenship could also be acquired by the inhabit- 
ants (Latini or Socii Latint) of all these cities by the performance 
of certain acts (e.g., holding an annual magistracy, removing to^ 
Rome, leaving a child behind, bringing a public accusation, and 
procuring the conviction of a citizen for extortion), and the posses- 
sion of this last important privilege mainly distinguished the towns 
of Latium from, 

(/3) The free Italian cities in alliance with Rome, which possessed, 
with this exception, nearly equal rights. In addition to these, there 
were cities in and out of Italy called cwitaUs fundana (or populi 
fundi)t which had of their own accord adopted Roman law, and 
thereby facilitated the acquisition of a share of the rights of Roman 
citizens. 

1 88. (4) LatiruB (or latini nominis) colonia. These were colonies 
enjoying the Jus Latii, and the inhabitants (Latini coloni) con- 
sisted of Latins or other people established, where policy dictated, 
by generals and consuls in conquered territories. Any Roman 
enrolled in the colony thereby lost a portion of his Quiritarian rights. 

The jus Latii (or Latinitatis) when thus conferred on towns in 
Spayi, Gaul, and other countries, ceased to have a local meaning, 
and originated the so-called yus Italicum, a concession, the import 
of which was subsequently narrowed, so as to refer only to the dis- 
tinction between Italian and provincial soil, 

191. (5) Municipia. This class of towns enjoyed greater privi- 
l^es than any other, and the title refers not to origin or geographical 
position, but to the nature of the constitution, which closely re- 
sembled that of Rome. They were allowed full liberty as to interior 
administration (legibus suis utunto) so only that nothing conflicted 
with the interests of the dominant city or with ihe plebiscttum {lex or 
formula), which conferred upon each town more or less of the rights 
of citizenship. Sometimes these rights only amounted to the jus 
Latiiy in other cases they embraced the entire aggregate, so that 
the municeps became a citizen of Rome without being a Roman. 
Ceres was the first town erected into a municipium of this kind 
(B.C. 389), but its inhabitants had not theykr suffragii (ante, par. 152). 

195 (6) Prajectura. Under this class would fall any of the above 
towns to which a prefect was sent from Rome, probably as a tempo- 
rary measure, and for the purpose of securing order. 

197. Outside the classes of citizens came the pereg/inuSf Aostis axid 
barbarus. The first was the alien friend, settled in Rome, or the 
resident in a conquered country to which citizen rights had not yet 
been granted ; the second (hostts which at first included peregrinus) 
was an alien enemy, or the inhabitant of a country not yet overcome, 
whilst the term barbarus was perpetually receding, as it only included 
those beyond the pale of Roman civilization and geography. 



22 HISTORY OF ROMAN LEGISLATION. 

Public Law. 

198. Three political bodies now exist (exclusive of the knights, 
whose influence is increasing), viz. 

(i) The people, i.e., all the citizens without reference to rank or 
fortune. (2) The senate^ consisting of those whose names have been 
inscribed by the censors on the senatorial list. (3) The plebdans, for 
these are no longer excluded from political rights or dignities. 

Many of the powers of these political bodies are transferred to 
magistrates whose tenure of office (except the censors) is annual. 
Royalty has given place to two consuls, some of whose duties has 
again been transferred to censors, praetors, and curule aediles. The 
plebeians have their own tribunes, questors, and aediles. The higher 
are distinguished from the subordinate magistrates (magistratus 
pedarii) by the right conferred on the holders of the former of being 
carried in a chair of state (sella curulis), and of bequeathing to their 
families their images (imagines majorum) to be exhibited on im- 
portant occasions. 

200. Legislative power. The three sources of written law existing 
are — 

(i) Legies passed by the comitia centuriata (the curiata hardly 
existing, except for the investiture of the imperium after some 
elections, and the determination of a few family rights). The 
senate discuss the bill, a senatorial magistrate convokes the comitia 
and proposes the law ; each citizen in passing the scrutineer declares 
aloud " yes " or " no," unfavourable auspices dissolve the assembly, 
(Jove tonante cum populo agere nefas), the auctoritas of the senate is 
given beforehand. 

(2) Plebiscita emanate from the comitia tributa or plebeian as- 
sembly, convoked in the forum or capitol. The tribunes take 
the initiative, and introduce the bills (rogationes), the votes are 
given aloud. Neither the sanction of the senate or the vote of the 
centuriata are necessary to make these decrees binding on all. 

(3) Sencttus consulta are the result of the deliberations of the 
senate as to matters of government and administration, and pro- 
bably did not refer to private law. If the decision of the senate 
was stopped by the veto of a tribune, the senatus consultum was 
called senatus auctoritas. 

201. The sources of customary la.w are mainly (i) the interpretatio 
of the Jurisconstiflts {post, par. 236); (2) the disputatio fori, resulting 
from the discussion of precedents by the bar; (3) the mores majorum 
or ancient usages, the whole falling under the technical term jus 
civile, and completing the modes of legislation of this epoch. 

202. Executive power. The senate exercised this power through 
the following magistrates : two consuls who rule at Rome and 
command the army ; two urban prators, who, in addition to their 
judicial duties, can be supplied by, or supply the place at Rome of, 
the consuls ; two censors for classing the citizens at the census and 
fixing their taxes ; two major cediles, who superintend the police ; 
two questors of the public treasure, and finally the plebeian questors 
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and isdiles, whose duties, strictly speaking, are confined to their 
class. 

204. The ten plebeian tribunes (ante par. 106) do not possess the 
imperium ox jurisdictio of executive magistrates, but only the auxilium 
or power of interference, which assumes an active form in the inter' 
cessio or individual opposition to the decrees of the senate and the 
acts of magistrates (an obstacle sometimes overcome by securing the 
sympathy of the other tribunes). This potestas or ins tribunicia was 
first developed to its full importance when, in 6.c 432, the senate 
invoked its aid to prevent the appointment of a dictator by the 
consuls, and the tribunes now show their power by sunmioning before 
them magistrates and even consuls, who during their term of office 
have been hostile to the plebeians. 

205. Electoral ponver. The people assembled in the comitia centu- 
riata elect the consuls, censors, praetors, and major aediles. The 
plebeians in the comitia tributa elect their own questors, aediles, and 
tribunes, and select for life from the college of pontiffs the pontifex 
tnaximuSf but as the election to the two latter offices formerly rested 
with the comitia cufiata, the 'fiction of a /ex curiata is carried out 
by the thirty electors representing the thirty curia {ante par. 31), 
ratifying the decision of the tribes. 

206. yudidal power. In respect of — 

Criminal matters the comitia centuriata could alone condemn to 
death, the sentence of the comitia tributa^ being restricted to a fine 
or exile usually for political offences. Less grave or private wrongs 
are referred to a qucestor parricidH [ante par. 94), and trivial matters 
or the punishment of aliens and slaves are left to the prator. The 
senate and the consuls have some powers, but the extent of the 
criminal jurisdiction of the centumvirs is uncertain. 

In civil matters the action is commenced and all the formalities 
of the le^ actiones performed in the presence of the prcstor (injure)^ 
who, by virtue oiiht jurisdictio and imperium vested in him, organises 
the suit, and either decides the matter himself by declaring the 
law, or refers it to the centumvirs (when relating to status, Quiritarian 
ownership, or succession), to z. judex or arbitrator (when relating to 
obligation or possession), or to recuperatores (when an alien is 
involved, so that the legis actio is not applicable). 

208. The dual system of magistracies, with' ill-defined powers and 
no well-marked gradations, combined with the personal independ- 
ence of each magistrate and his irresponsibility in his own sphere 
during his term of office, would have been found inconvenient in 
practice, but for (as shown by M. Laboulaye) the maintenance of 
equilibrium by the right vested in each magistrate to veto the acts 
of a colleague or inferior, and in the case of the tribunes of all other 
magistrates and the senate. Procuring this opposition on the part 
of a tribune or colleague was called tribunum appeHare^ collegam or 
magistratum appdlare, and this (combined with the pravocatio ad 
populum ) is the origin of the appellaiio (or provocatio) under the 
emperors, and of the modem "appeal," except that the word now 
refers to the demand for the interference of a superior judge. 



24 HISTORY OF ROMAN LEGISLATION. 

Sacred Law, 

2IO. After the admission of plebeians to the college of the pontiffs 
and to that of the augurs (antej par. 84, 176), a change occurred in 
the effect of the influence exerted by sacred law and matters con- 
nected with religion, formerly decided by the king, are now referred 
to the tribunal of the pontifex maxi^us (ante para. 205) to whom 
also is entrusted the duty 01 keeping the annales maximi, or record 
of historical events. 

Private Law, 

212. In respect oi persons y the characteristic distinctions relate 
to : sui Juris J or heads of families ; alieni juris^ or those in the 
power of another ; potestasy whether paternal or over slaves ; manus 
or the marital power ; mancipiutity or the rights over the freeman 
purchased, or over the person of him who is addictus by the magis- 
trate for the pajmient of a debt, or in reparation of some damage 
(nexi no longer exist, antey par. 175), agnatio, or the civil family tie, 
against which cognatio or blood relationship avails nothing ; gentilitas 
or the agnation of ingenui families giving rights over clients and 
freedmen ; and lastly, the perpetual tutelage of women. 

213. In respect of things y the two classes of res mancipisjoA Hec 
mancipi exist, the owTiership of the former being indestructible, 
except by the Quiritarian methods of alienation ( mancipatiOy in jure 
cesstOy addictioy adjudicatioy usucapio, lex)y so that the subject matter 
may be recovered again if the required formalities have not been 
complied with. Res nee mancipi pass by the traditio of the jus 
gentium, 

214. As to wills. The testamentum calatis comitiisy by which 
formerly the head of the family disposed of all his property, including 
that acquired by other members of the family, is now replaced by 
the solemn form of sale of the inheritance (testamentum per as et 
libramy per mancipationem), 

215. As to successiony the right to inherit is determined solely by 
the rules of agnatic and gentilitasy hence the son out of the family 
has no claim, the mother cannot succeed to her child, nor the child 
to the mother. 

216. As to contracts y the first simplification of the nexum is coming 
into use in the form of the contract verbis (sponsioy siipulatio) where 
the ceremony per as et libram is dispensed with, and the nuncupatio 
(the lex mancipii) is couched in the technical words restrictai to 
Roman citizens spondes ne ? spondeo. No other form of contract is 
binding unless rendered so by part performance. 

217. As to actions. The consecrated formulae and symbolic acts 
of the four legis actiones must be scrupulously observed, any omission 
is fatal to the further progress of the suit. 

Manners and customs, 

219. The earlier customs of the city have been for the most part 
transformed into laws. The antipathy to luxury and the simple 
habits which formerly characterised the inhabitants, are giving way 
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before the accumulation of wealth and extension of dominion, conse- 
quent on the successes of the Roman arms. The patriciate is de- 
clining, and, with the rise of the plebeians, the system of clientage has 
been disturbed, and, in lieu of individuals, powerful patrons now 
make clients of entire cities and provinces. 

§ 3. — From the submission of all Italy to the Empire. 

The remaining life of the republic maybe divided into two parts — 
in the first, which terminated with the destruction of Carthage, 
Numantia, and Corinth, there were wars without, but no internal 
dissensions, for the plebeians had triumphed ; in the second part there 
were no important .wars, but the state was torn by internal discord, 
arising from the struggles for power of generals, consuls, and dicta- 
tors, and ending in the triumph of one — i.e,^ in the empire. 

222. Praetor Pereg^nus. (b.c. 247). The subjugation of all 
Italy necessarily extended the commercial relations of Rome. 
Crowds of strangers flocked into the city, where occupation was 
offered to those willing to engage in crafts despised by the Romans. 
For the settlement, by the rules of the jus gentium, of the disputes 
of this class of persons, whether as between themselves or in their 
dealings with Roman citizens, a new magistracy was created, inferior 
in rank to that of the prcetorurdanus, but the two praetors could supply 
each other's place. 

According to Pomponius, the following officers were created 
subsequently to the prator peregrinus, viz., the tribuni cerarii, public 
accountants under the questors, the triumviri monetalesy officers of 
the Mint, the triumviri capitales, prison superintendents, and the 
quinquemrif magistrates on duty at night. 

The great extension of the Roman dominion during the period of 
more than a century (b.c. 264-146) comprised by the three Punic 
wars, led to many important changes in legal and political institu- 
tions. 

225. Provinces. The political relations of some of the new 
countries acquired were determined by treaties, but the greater 
number were reduced to the condition oi provinces (eg., Sicily, 
Sardinia, Cisalpine Gaul, Illyria, Spain, and Carthage), placed under 
the direct surveillance of Rome, and governed by Roman magistrates, 
according to the terms of the lex plebiscitum, or stnatus-consultum, 
which established them, and regulated the greater or less amount of 
privileges enjoyed. The soil of the province belonged by right of 
conquest to the Roman people, the actual holders paying a tax 
(va:tigal) for its use, and as these holders were stibjects or tributaries, 
not citizens, they also paid tribute in the form of a personal tax. 

Within the provinces, colonies, municipia, prcefecturce, etc., were 
established free from both the personal and land tax, and possessing 
more or less of the rights of citizenship, according to the constitution 
of each (see ante, par. 186-195). 

227. Provincial Praetors. At first, the comitia at Rome specially 
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appointed magistrates for the provinces, but after four such provin- 
cial praetors had been created, the system was adopted of sending 
the consuls and praetors, on the expiration of their duties at Rome, 
as governors to the provinces under the iitXt pro-consuls. or pro-pmtars 
(see below), and the four provincial praetors remained the first year 
at Rome without special jurisdiction, but assisting their colleagues. 

228. Pro-consuls, Pro-praetors. When the term of office of a 
consul at the heacj of an army in the field had expired, he was 
frequently retained at his post by a lex curiata, which made him a 
representative of the consul (pro-consule) nominally for a year, though 
usually prolonged through the influence of party intrigue. In this 
way originated the provincial governors^ to whom the civil ad- 
ministration was also confided, and who bore the title of pro- 
constilSf if they were military commanders, otherwise pro-prcRtors. 
They were assisted by legati pronconsulis (deputies whose number 
only was determined by the senate), and questors of the public treasure 
sent direct from Rome. The judicial functions were performed by 
recuperator es. The taxes were collected by the vicious system of 
farming, and for a time the knights claimed the exclusive privilege 
of being selected as publicani, 

233. Responsa Prudentium. — At first only the patricians were 
acquainted with the mysteries of the civil law. Seated in his 
atrium, the jurisconsult delivered his opinion, like an oracle, to 
those who consulted him, confining himself to the precise point to 
be determined, and not divulging or teaching the law. After the 
publication of the twelve tables and of the dies fasti, the patricians 
could no longer succeed in maintaining a monopoly, and the ple- 
beians entered the profession. It then assumed a more liberal 
character, and became a means of acquiring popularity, and so 
attaining the honours of the state. 

The first plebeian pontifex maximus, Tiberius Coruncanius (died 
B.C. 245), not only advised suitors but publicly taught law, and 
Caius Scipio Nasica (Consul in B.C. 191) had a house erected for 
him in the Via Sacra by the senate at the public expense, in order 
that he might be the more readily consulted ; but the terms publice 
respondere, publice profiteri, merely refer to the public nature of the 
profession which any one who felt himself competent might practise, 
and not to any office in, or salary paid by, the state. 

235. Cicero sums up the duties of a jurist in four words. Re- 
spondere, to advise generally ; cavere, to point out the proper forms 
to pursue; agere, to appear in the Forum; scribere, to publish 
legal treatises. Pomponius (Dig. I, 2, 35, etc.) gives a biogra- 
phical summary of writers on law, and ascribes the origin of the 
practice to Papirius {ante, par. 76), who was followed by Appius 
Claudius Ccecus, censor in B.C. 307, with a work, de Usurpationi- 
bus, now lost, and Sextus j^lius (post, par. 239), but he does not 
mention Flavius {ante, par. 176), probably because he was not a 
professional jurist. Other distinguished names were Cato and his 
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eldest son, and the pontifex maximus, Publius Mucins Sceevola^ and 
his son and successor, Quintus M.S. (Consul B.C. 96), the tutor of 
Cicero, and the first to publish a manual of the entire civil law. 

236. The education of lawyers consisted in learning the twelve 
tables by heart, and in noting down the answers of the juris-con- 
sulti (or periti or prudentes)^ whose consultations they attended. 
The' mass of unassorted decisions thus collected, formed the Re- 
sponsa prudentium or juris interpretation which became part of the 
unwritten law, deriving its authority from the reputation of its 
authors, and as being logical deductions, applications, and exposi- 
tions of the law, it fell under the term jurisprudentia in its strict 
sense. 

237. The defect in this method of creating law was its great 
bulk, and the necessity of reducing into- order the mass of matter 
thus accumulated, induced Cicero to undertake a work, De jure 
cwili in artem redigendo, and with the same view, Julius Ccesar is 
said to have contemplated a codification of the existing law. 

239. Jus ^lianum (or Tripertita^ B.C. 202). — The jurisconsult 
Sextus ^lius, who filled the offices of curule aedile, consul, and 
censor, published a work called Tripertita, from its division into 
three parts, comprising — (i) The twelve tables ; (2) their interpre- 
tation ; (3) the legis acHones. But the story is probably unfounded 
that this last part amounted to a second divulging of new formula 
invented by the patricians and concealed under abbreviations {per 
siglc^ expresses)', though the appearance of this work, combined 
with the previous public 1 profession of the law, deprived the legis 
actiones of their mysterious character, and paved the way for the 
decay of these forms which, from their sacerdotal, symbolic, and 
perilous sacramental characters, had become unsuited to the age. 

242. Condictio, certce pecunice (? B.C. 244), de omni certa re 
(? B.C. 234). Even before the twelve tables, the ctctio sacramenti 
had been simplified by the use in some cases of the judicis postu- 
latio [ante, par. 140) ; and a further simplification now took place 
through the introduction by the Lex Silia of a fifth legis actio, the 
condi€tio for a certain sum, extended by the Lex Calpurnia to any 
thing certain. The action received its name from the fact that the 
defendant was called upon by the plaintiff {denunttabcU, condicebat) 
to appear before a magistrate in thirty days for the appointment of 
a judge. 

244. Lex .£butia (? b.c. 171). This law effected the partial 
suppression of the legis actiones, and its date is fixed by reference to 
the Leges Silia and Calpurnia, the jus jEJianum ; all three men- 
tioned above, and the Lex Furia Testamentaria (part iii, par. 940). 
Gains attributes the suppression to the lex Abulia and the two lege^ 
Julia; but the latter probably belong to a later date, and are thought 
to be the laws passed by Augustus in ?B.c. 26, regulating the pro- 
cedure in private and criminal matters {Lex Julia Judiciaria priva- 
torum and publicoT^m) ; or, instead of the latter, the reference may 
be to the Lex Julia Judiciaria of Julius Csesar, ? B.C. 46. 
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In two cases, the procedure of the legis acHones was retained, 
(i) When the case was to be heard by the centumvirs, and 
(2), in cases of an application for an injunction against threatened 
damage {propter damnum infectum), but this mode of proceeding 
fell into disuse when the edict of the praetor furnished a more 
speedy remedy. 

247. Fonnulae. — The introduction of the system of formulae 
transferred the administration of justice from the domination of the 
patricians into the realm of science. The process of development 
was gradual, and the key to the system lies in the study of the 
parts composing the formula^ by which term is now meant, not the 
symbolic acts of the old procedure, but the written instruction 
which the magistrate, after having heard the outline of the case {in 
jure)f delivered to the parties, and by which they were empowered to 
proceed with the suit 

249. The Formula always commences with the appointment of 
the judge, Judex esto, and may consist of four clauses (see part ii, 
par. 269; part iii, par. 1909; and Gai. Inst., iv, § 39, etc.) 

(i) The demonstratio (e. g.. Quod Aulus Agerius Numerio Ne- 
gidio hominem vendidit)^ or statement of the plaintiff's case. 
This is sometimes omitted {e, g,, when there is a simple assertion 
of ownership, ex Jure Quiritium, to be proved by evidence or 
the question is one of fact and not of law), as being contained in 

(2) The intentio {Si paret, etc. ), or precise statement of the 
legal right asserted by the plaintiff, i, e., the juris contentio (Gai. 
Inst., iv, § 60), and always present when a civil right was in- 
volved. 

(3) The condemnaiio {...condemnatOy si nan paret absolvito), or 
authority to coridemn or acquit, according to the evidence. This 
is sometimes omitted, e. g., where a decision is only required as to 
the fact of paternity, patronage, amount of dowry, etc. The 
peculiarity is that the judge can only condemn in a pecuniary 
penalty, and to avoid this inconvenience and protect real rights, 
mgenious expedients were resorted to. 

(4) The adjudicatio {e. g, quantum adjudicare oportet, judex 
Titio adjudicato), or power to assign, in the proportions the judge 
thought fit, the ownership of the property in litigation. If used, 
this clause would come in before (3), but it only occurred in the 
formulae of three actions, i. familia erciscunda (suits for the 
partition of an inheritance); 2. communi dvvidundo (partition 
suits between co-owners) ; 2. Jinium regundorum (settlement of 
boundaries.) 

250. The word actio now means the right conferred by the ma- 
gistrate to carry the suit before the judge {mhil aliud est actiOy quam 

jus quodsiH debeaturjudicio (before a judge), persequendi, — Ce/sus), Qjr 
the formula itself by which this right was declared, or ih^ judicium, 
i. e,, the suit itself as organised by the formula; hence, actio^for- 
mtdaf 2jaA judicium, are often used synonymously. 
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251. The magistrate has no powers beyond those included in 
the foftnula, and the system is, in fact, an ingenious method of 
constituting B.jury in civil matters. The preparation oiiht formula 
is the essential part, and to this juridical science devotes all its 
powers. The terms employed are not sacramental, and therefore 
may be adapted to the peculiarities of the case. 

General formula are drawn up and exposed to public view upon 
the album. The plaintiff before the magistrate {in Jure) points out 
the one he requires, the precise terms are then discussed between 
the parties, and the formula so suited to the actual case is delivered by 
the prgetor {posiulatio, impetratio^ formula vel actionis, vel Judicii), 
Then the judge, confining himself within the limits of the formula^ 
hears the evidence, and determines the fact or point of law in dispute 
by giving his sentence {sententia). 

252. It is not probable that the system oi formula existed in the 
legis actioneSf and that the whole change consisted in dropping the 
symbolic acts before the magistrate. The reasonable inference is 
that the system resulted from the wants of the peregrini, and was 
developed by the appointment of the prcetor peregrinus^ for the 
legis actiones, the civil law, the ordinary judge, and the centumvirs, 
could not be employed for peregfini, and hence, as soon as it was 
admitted that this class of the inhabitants had a right to apply to the 
legal tribunals, it became necessary for the prcetor, with the aid of 
the imperium and jurisdictie vested in him, to create the judge, the 
procedure, and the law itself. In this way originated ih.t formula , 
which consisted of the demonstratio and the condemnation or the in- 
struction to the recuperatores of the point to decide, according to 
the rules of \he jus gentium , and the sentence to pass. 

When the citizens perceived the simplicity and ready flexibility of 
this mode of action, they employed it in preference to the legis 
actiones. The prators then endeavoured to amplify the parts of the 
formula so as to adapt it to questions of civil law (the process of 
development is traced in part iii, par. 1829, etc.), and in assimi- 
lating the formulae to the terms of the old sacramental action, they 
.substituted the demonstration or simple statement, for the first part 
of the symbolic acts of the sacramenti actio, and the direction of the 
prcetor in the intentio {e.g., si paret hominem ex jure Quiritium Auli 
Agerii esse) will be found to be nearly identical with the words of 
the plaintiff when placing the lance {vindicta) on the subject of liti- 
gation {e. g., Hunc ego hominem ex jure Quirttium meum esse aio). 

258. In this state of affairs, the Lex ^Ebutia simply legalised a 
method already sanctioned by custom, and in the result, the actions, 
judicis postulatio and condictio disappeared, and the procedure for 
citizens and peregrini was assimilated; Hence, 

(i) Recuperatores (a name for all judges in the provinces), and 

the unus judex and arbiter (both at Rome still taken from the 

senatorial list), came to be employed by citizens as well as 

peregrini. 

(2) The college of centumviri gradually decayed, the use of the 
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iutio sacramtnti with them dwindling to trials as to the validity of 

testaments. 

261. Extra ordinem cognitio. — If the magistrate decided the case 
himself, the method of procedure was called extra ordinem cog- 
fMscere, hence the term extraordinaria judicia^ as opposed to the 
procedure hy formuleSi which was the ordinatiajudicia, 

263. Influence of Stoicism. — According to Suetonius, a deputy 
from Greece between the second and third Punic war, who had 
broken his leg, employed the period of his convalescence in pub- 
licly teaching philosophy. This led to the foundation of Stoic and 
Epicurean schools, in spite of the efforts of the senate to put down 
such innovations. 

Stoicism was adapted to the Roman mind, and was, therefore, 
rapidly imbibed. It took firm root, penetrating deeply Roman 
jurisprudence, and leading to the settlement of the principles of 
law according to reason, rather than, as hitherto, resting them on 
arbitrary power. The new philosophy powerfully tended to the 
decay of Quiritarian law, by substituting for it a scientifically created 
system. 

265. Leges Agjariae. — The ager publicus {ante^ par. 92), or 
conquered lands reserved as public property, had increased enor- 
mously in extent, and, in accordance with the Agrarian law of 
Servius Tullius, (B.C. 577), a portion of it ought to have been dis- 
tributed amongst the poorer classes, and the rest let out for the 
profit of the state ; but, under one pretence or another, the whole 
had accumulated in the hands of patricians and the richer plebeians, 
• who cultivated it with the aid of gangs of slaves furnished by the 
wars. The ownership of the land being in the state, the tenants only 
had possession, but by transmitting the property to their heirs, and 
by freeing it in course of time from the rent (veciigal) due to the 
state, they had succeeded in acquiring such a title as enabled them 
to raise a cry of spoliation whenever an attempt was made to oust 
them. 

This was the misunderstood origin of those leges agrarue, whose 
introduction was usually attended by an insurrection, as aiming at- a 
re-distribution of the public land. 

268. The lex ZAcinia de modo agrorum, passed by C. Licinius Stolo 
in B.C. 367, declared that no one should hold more than 500 jugera 
of land, but the tribune violated his own law, and was fined 10,000 
a^ses for holding 1,000 jugera. Subsequently, the law became 
obsolete, and all Italy and the provinces having fallen into the hands 
of the Romans, the evil became worse than ever. Hence the endea- 
vours of the tribune Tiberius Sempronius Gracchus to re-model the 
lex Liciniay by passing the plebiscitum called the — 

269. Lex Sempronia agraria (B c. 133), by which no one was to 
have more than $00 jugera of the ager publicus for his own share, and 
2^0 jugera for each of his sons. All the rest and all future acquisitions 
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were to be divided among the poorer citizens at an annual rent, to be 
paid to the state. But Tiberius was murdered and his brother Caius 
Gracchus f after vainly attempting to carry out the law, was forced to 
commit suicide. Similar results attended all efforts at l^islation on 
the subject, and in B.C. 107 the lex Thoria agraria was passed, which 
was in the nature of a re-action in favour of the holders of public 
land. This led to seven successive enactments to counteract its 
effects, but it was only the last which succeeded in partially remedying 
the injustice, as by the lex Julia agraria, passed by Julius Caesar when 
consul in B.c. 59, the public lands of Campania were distributed 
amongst poor citizens having three or more children. 

271. In analogy to the agrarian laws were the leges Jrumentariaf 
providing for the distribution of com gratuitously, or at a low price. 
The first of these was the lex Sempronia Jrumentaria (B.C. 123), 
passed by Caius Gracchus, 

272. Quaestiones Perpetuae. The jurisdiction in m»i/«fl/ matters 
is not clearly defined in Roman law. It was originally vested in 
the kings with a right of appeal (provocaHo)'\.o tJie people; then 
capital punishment was reserved to the comitia centuriata, whilst 
the comitia tributa acquired a repressive power of a political rather 
than of a judicial nature (ante, par. 206). The undefined jurisdiction 
of the senate was usually directed to matters concerning the provinces 
or strangers, and a number of inferior crimes were left, as private 
wrongs, to be remedied by action at law. But the regular tribunals 
had, from early times, been in the habit either of summoning the 
criminal before themselves, or of referring the inquiry (quastio) to 
special commissioners (quastores), appointed for the particular case. 
In this way, the king delegated such investigations to patricians ; 
the comitia to the senate or to qucestores, the senate to consuls, 
praetors, or governors of provinces. 

But sometimes these quastiones assumed a more general character, 
as where a quastio was appointed for a particular class of public 
offences {e.g. , B. c. 186, the qucestio de clandesHnis conjurcttionibus, and 
B.C. 184, the qucestio de veneficiis (poisoning) and the quastio de homi' 
cidiis)f and in this way, with the increase of population and crime, 
originated the quastiones perpetuce, the first of which dates from the 
lex Calpumia de repetundis, passed in B.C. 149, and establishing a 
permanent commission for the conduct of investigations into com- 
plaints of extortions practised on provincials. This was followed, in 
B.C. 119, by the lex Maria de ambitu, for cases of bribery in candi- 
dates for magistracies, and the qucestio peculatus was also created 
for misappropriation of public money. In (?) B. c. 106 ca;pe the lex 
ServUia repetundarum. In B.C. 102 ih^ lex Apuleia majestatis for 
cases of high treason, and the lex Luctatia de vi. In B.C. 95 the lex 
Licinia Mucia de civitate, and in B.C. 89 the lex Fahia de plagio, and 
under Sulla, two quastiones were appointed for crimes against indivi- 
duals — the one by the lex Cornelia de falsis or testamentaria (part 
iii, par. 691), and the other by the lex Cornelia de Sicariis (part iii, 

W' 1775)- 
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From this period, ?^plebiscitum determined precisely the crime, its 
penalty, the procedure, and the organisation of the particular qucestio 
perpetutty which should have jurisdiction over that class of crime. 
The expression /tf;^«a/ applies to the tribunal, for it was annual 
in respect of its members, and it was usually presided over by one 
of the praetors with ho special jurisdiction. Hence the sentence was 
not passed by permanent judges, but by jurymen, whose numbers 
varied from 32 to 50, 70 or 100, the prosecutor usually selecting 
double the required number, and the accused rejecting one half. 
Any citizen could prosecute. He pointed out the accused, named 
the law he relied upon, and stated the facts in support of the case, 
took an oath that the charge was not slanderous, became a party to the 
cause, and was obliged to prove it The judges were limited to a 
verdict of guilty, not guilty, or not proven (condemnor absolvo, non 
liquet), according to the law appealed to, and could not vary the 
punishment provided, but, in capital cases, the accused could retire 
into voluntary exile, his property being confiscated. 

281. Cognitiones extraordinaria (criminal). Those crimes hot 
specially provided for were left, as before, to be tried by special 
Quastores, nominated by the comitia or the senate, and this was 
called extra-ordinem cognoscere mcrtminal matters {antey par. 261). 

283. Leges Judiciarias. Up to the tribuneship of the second 
Gracchus, the senators had retained the right oi\i€vR% judges , probably 
in both civil and criminal matters, but that tribune succeeded in 
^passing a. plediscitum (B.C. 122, lex Sempronia judiciaria) transferring 
the right to the knights, and then a series of conflicting laws were 
enacted according to the temporary ascendancy of the senators or the 
knights. In B.C. 106, the lex prima Servilia divided the right between 
the two orders ; B.C. 100, the lex secunda Servilia to the knights ; 
B.C. 91, lex Livia between the two orders : B.C. 82, lex Cornelia (of 
Sulla) to the senators, B.C. 70, lex Aurelia and B.C. 55 /^jc Fompeia 
(both under Pompey) between the two orders. 

It was the duty of the praetor urbanus, after taking an oath to 
adhere to the prescribed number and class of citizens, to prepare 
the annual lists of judices selecti (or in albo relati) exhibited in the 
forum. By the lex Aurelia, the lists were to be in three decuries. 
(i) Senators ; (2) knights ; (3) tribunes of the treasury. Under 
Augustus there were four, and under Caligula five lists with parti- 
cular names, and the number of judges gradually rose from the 
original 300 to about 4,000. 

287. Senatus Consulta. Theophilus, in his paraphrase of Justin 
nian's institutes, asserts that the lex Hortensia (ante, par. 178) effected 
a compromise, and gave the senate's decrees binding force, at the 
same time Xh?X plebiscita were finally made compulsory on all classes, 
Cicero, when including the senatus consulta under the sources of law, 
employs nearly the same expressions as used by Gaius and Justinian 
(post, inst. i. 2 § 3), and Pomponius assumes their authority to have 
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arisen from the necessity of the case. It seems probable that no 
l^slative enactment ever gave senatus consulta the force of law, but 
that after the passing of the lex Hortensia the senate only directly 
interfered on extraordinary occasions, and that the right of such inter- 
vention was tacitly admitted. In republican times and in relation 
to private law the number of their decrees is small, the more im- 
portant being one in B.C. 177, requiring magistrates to administer 
an oath as to the genuine object of the manumissio znndicta, another, 
in existence previous to B.C. 100, pre\ent\ng/reemeH recovering their 
liberty after a fraudulent sale, and a decree subsequent to Cicero's 
time conferring the right of bequeathing the usufruct of the entire 
patrimony. But it was a recognised principle that the senate could 
not repeal any existing law, and in later times {post, par. 350) their 
decrees assumed rather the form of direct orders to magistrates, as 
in the case of the senatus consultum Velleianumy and that of Mace- 
donianum (part iii, par. 141 1 and 2217). 

290. Jus Honorarium. Roman magistrates, such as consuls, 
praetors, curule sediles, censors, and plebeian tribunes, had always 
necessarily exercised the right of publishing orders and notices 
respecting the matters within their jurisdiction. This was called 
edicercy a term derived from the sacramental words doy dicOy addico. 
Certain of these magistrates and the governors of provinces had also 
in various ways publicly to state the law, and hence the expressions : 
Jus dicere, to declare the law or organise the formula. 
Addicere, to assign ownership by a declaration of law. 
Edicerey to declare the law beforehand. 
Inter-dicere, to make a law between the parties to a suit. 
The result of this system was the existence of part of Roman law 
in the shape of edicts. 

Pratoris edictuniy composed by the prator urbanusy who had 
to supply defects in the law, and the prcetor peregrinusy who had 
to introduce an entirely new law, the /kr gentium. 

Edictum JEdilium (or y£dilitium eaictum)y made by the aediles in 
the course of r^^ulating the games, streets, police, markets, etc. 

Edictum provinciale, built up by the governors of provinces 
in the effort to fuse Roman law with the law of the conquered 
country. 

Hence, not by design but from necessity (propter utilitaiem publi- 
cam)y these edicts not only laid down rules, but supplied the wants 
and corrected the defects of the civil law (adjuvandiy vd supplendi 
vd corrigendi juris cruilis gratia, — Papinian). 

In course of time the publication of edicts became regularised by 
precedent and by the Ux Cornelia de edictis (b.c. 66) ; the edict must 
be (i) published on taking ofhce, and (2) the magistrate issuing it 
is to be bound by it ; but this law only confirmed a usage, for the 
second head was taken by Cicero as a point in his oratio^i against 
Verres, delivered before the passing of the act in question. 
The obligatory force of the edict (lex annua) ceased at the end of 

D 
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the year of office of its author. His successor appropriated, altered, 
or annulled it as he thought proper ; but except as to additions or 
modifications in details (edictum noz/um), the edict as a whole 
naturally passed from one magistrate to the next {edictum tralatUium )^ 
and thus, becoming part of the customary law, the power of annulling 
any important portion of it ultimately ceased. 

Edicts for the whole year were called edicta perpetua (for the 
subsequent change of meaning in the word perpetuum see post^ 
par. 384), to distinguish them from edicta repentina, made to serve 
temporary ends, and the term interdictum (edictum inter duos) referred 
to orders in respect of two particular parties. The law thus intro- 
duced through the medium of magistrates was csWadi Jus honorariufn. 
It was divided mto jus pra:torium and jus adUium^ the former being 
the more important portion, and as this law embodied the teachings 
of science and philosophy, it moulded itself according to the princi- 
ples of equity and nature adopted by an advancing civilisation. 
Hence it gradually overlaid the Quiritarian law, and Cicero com- 
plained that the twelve tables were no longer studied, being replaced 
by the Praetorian edict. 

298. The Social War (B.C. 91). The cities of Italy had been 
long put off with promises of receiving more complete rights, and 
they at length broke out into open insurrection, which was only 
quelled by inscribing as citizens those who had not taken part in the 
war, and finally those still fighting (B.C. 90 lex yulia, and B.C. 89 
lex Plautia de civitate). Thus within two years nearly the whole of 
Italy acquired the full rights of citizenship, including the suffrage, 
and the soil of Italy became assimilated to the ager Romanus. After 
this period, the distinction as to inhabitants and land was confined 
to the provinces outside Italy. 

30a The Civil fVars (B.C. 87). The struggles for power between 
Marius and Sulla ended in the supremacy of the latter, and he was 
made perpetual dictcUor, an office which had not existed for nearly 
a century, as the senate in times of danger had temporarily increased 
the powers of the consuls under the formula, caveant consules ne 
quid detrimenti respublica capiat, Sulla, in his endeavours to revive 
the ancient republic, restored the position of the senators, invested 
the comitia centuriata with full powers, whilst he dissolved the 
tributa, and d^raded the knightSy together with ^t plebeians and their 
tfibunes. The laws passed by him as to judges, testaments, and 
murder are noticed ante^ par. 272, 283. 

301. The Servile War (B.C. 73). The war of the slaves and of the 
gladiators severely tried the power of Rome and was only extin- 
guished after hard fighting by the destruction of Spartacus and his 
followers. 

302. In B.C. 70 the civil wars broke o^t again, and Pompey, when 
in the ascendant, undid the work of \Sulla, by restoring to the 
plebeians their assembly, to the tribunes their privileges, to the knights 
th&x Judicial powers {ante, par. 283). Then came the first triumvi- 
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rate of Pompey, Caesar, and Crassus. In B.c. 53 Crassus was killed, 
and five years later, after Pompey's assassination, Caesar was ap- 
pointed dictator. In the same year (b.c. 48) all Cisalpine Gaul 
received citizen rights, and the two iedtles cereales were created (qui 
frumento praessent). Then followed the wars consequent on the 
assassination of Caesar, B.c. 44. The second triumvirate (Antony, 
Lqpidus, and Octavius), was disgraced by the proscriptions in which 
Octavius sacrificed Cicero (B.C. 43) to the vengeance of Antony, and 
finally Oclavianus, the adopted son of Caesar, remained master of 
Rome. 

REVIEW OF THE PRECEDING PERIOD. 

308. Foreign Policy, The armies of Rome have succeeded in 
conquering the known world. More than one king has by will 
instituted the Roman people his heirs, and other kings have applied 
to be decorated with the title of dms. 

Italy, both as to soil and inhabitants, enjoys the Roman law, hence 
the greater or less concessions included under the terms Latin allies, 
Italian allies, colonists, and municipes, refer only to the provinces. 

In Africa, Asia, Spain, and Gaul, colonies have been planted, some 
Roman some Latin (i,e., with the /us LatinitaHs), and a new des- 
cription or military colony has been created by distributing a portion 
of the conquered territory as a reward to the soldiery. 

In the provinces, the expression suhjecti includes all the inhabitants 
not enjoying special rights. These, besides the rent (vectigal) for 
their land and the personal tax, groan under indirect contributions 
of all sorts levied by the pro-consuls, quaestors, and publicani, who 
calculate the sum they can sacrifice to secure their election by the 
amount they can subsequently extract from the province. 

315. Public Law. The people, the senate (the knights), and the 
plebeians are still the political bodies, but only nominally, for all are 
under the despotism of the ambitious and the tyranny of the army. 

The legislative power rests with the comitia centuriata and triduta, 
the senate and certain magistrates, whose edicts constitute annual 
laws. The difference between the ancient standards of fortune and 
those now existing has caused an alteration in the composition of the 
comitia centuriata, the details of which are uncertain, but one 
important change is the secrecy of the ballot, and this is regulated 
(according to Cicero) by four leges tabellaria (B.C. 140, lex GaMnia, 
as to the appointment of magistrates ; B.c. 138, lex Cassia as to 
criminal sentences ; B.C. 108, a lex of Papirius Calius Caldus, as to 
high treason ; B.C. 92 a lex of Papirius Carbo as to voting for laws). 
Each citizen has two tickets (tabetics), one bearing the letters U.R. 
(utirogas), the other A. (antiquo), the tribes or centuries are collected 
in pens (septa, ovilia), and the individual voters pass one by one 
over narrow bridges dropping the ticket into a long wicker basket. 
Endless artifices are employed to secure votes, whether for an 
election, a criminal judgment, or for the adoption of laws^ 
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318. The sources oiivritten law are : — • 

(i) LegeSf now rare and almost replaced by (2) plelnscitay and (3) 
senatus consulta, which will soon replace both the former. For 
unwritten law the somtres are : — 

(i) Edicts of the magistrates, which although written in cUbOy are 
not statute laws, each edict being only a lex annud, but they are 
becoming customary law, and are removing the austerities of the 
jus Quiritium, and bringing it into harmony with natural equity. 
(2) ^esponsa prudeniumj by which legal principles are evolved. 

319. The executive and electoral power remain, in principle, as 
before, the elections with the people and the plebeians, the adminis- 
tration with the senate and some magistrates, the command of the 
armies with the consuls or (through a lex curiata) with the pro- 
consuls and pro-praetors, but in r^ity force, money, and intrigue 
regulate affairs. The plebeian tribunes have long claimed the right 
of convoking the senate fsenatus habendi), and the lex Atinia, a 
plebiscitum passed in B.C. 129, gave them senatorial dignity, and 
consequently admission into the senate. Their power of intercessio 
has increased (though temporarily suspended by Sulla, ante^ par. 300, 
302), but they and other magistrates are not now allowed to exercise 
it in respect of senatus consulta. 

322. Th& judicial power is exercised by sixteen prsetors, acting as 
magistrates, whilst the centumvirs, decemvirs, judices (or arbitri), 
and the recuperatores perform the functions of a jury. The aediles 
have also a tribunal and jurisdiction. 

323. In criminal law the establishment of queestiones perpetuce has 
improved the administration in respect of the crimes falling within 
their cognizance, for no one can be brought before these tribunals 
except by virtue of a lex^ plebiscitumy or senatus-consultum, approved 
by the tribunes. 

324. In civil matters the legis aciiones have almost disappeared, 
and the centumvirs and decemvirs (of whose duties little is known) 
are seldom called upon to act, but the system of formula still 
maintains the distinction between the jurisdictio of the magistrate 
and ihe judicium of the judex, arbiter, or recuperatores. 

326. Taxation, Previous to Servius Tullius, each citizen paid an 
arbitrary capitation tax (viritim). After the establishment of the 
classes {antCj par. 56) taxes varied according to fortune, the proletarii 
being exempt; and subsequently unmarried men and women, 
orphans under age, and all those falling under the term cerarii (ue., 
not inscribed in a tribe), were subjected to a poll tax fixed by the 
censor, and applied towards the pay of the soldiery, but from the 
battle of Pydna (b.c. 168), resulting in the conquest of Macedon by 
iEmilius Paulus, and until the reign of Augustus, no direct taxes were 
paid by Roman citizens. The public revenue was derived from the 
public lands, booty, tribute of provinces, mines, the monopoly in 
the sale of salt, customs dues, and a duty of one-twentieth on the 
sale or enfranchisement of slaves. The public expenditure was 
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mainly for the pay of the troops, and the conduct of distant wars, 
for public buildings, roads, and aqueducts, and especially for the 
gratuitous distribution of com to certain classes of the citizens. 
Magistrates were not yet salaried, but governors of provinces and 
their subordinates enriched themselves at the expense of the pro- 
vincials. 

327. Sacred Lena is still connected with political administration, 
but its influence in civil law is partly gone. The Augurs are re- 
gularly consulted. Thpir number, since the time of Sulla, has 
been increased to fifteen, and they, Uke the pontiffs, are appointed 
by the comitia. The gods multiply indefinitely as each successful 
Roman general in a set form of prayer undertakes to erect altars, 
and establish games in honour of those tutelary divinities, who will 
abandon conquered cities and transfer their protection to Rome. 

329. Private Law. In respect oipersonsy ^Qpotestas over slaves 
is the same, but their position has improved, the patria potestas is 
softened, the manus has nearly disappeared, and of the three modes 
of acquiring it (i) co-empHo (ante, par. 89), is rarely employed ; (2) 
confarreatio is restricted to the pontiffs, and (3) tisus {ante, twelve 
tables vi. 4) has fallen into disuse. The mancipium over the free 
man only takes place fictitiously or in a modified form, gentilitas is 
nearly extinct, cognatio begins to affect the position of relations. 
The perpetual tutelage of women is nearly abolished, the guardian 
only interferes in important acts, and cannot refuse to give his auetoritas 
unless he is an agnate, in ^ich case his opposition can be got rid 
of by the co-emptio (see above) or fictitious sale per as et libram, by 
which the woman feigns to pass in manu of the purchaser, and so 
defeats agnate rights, including tutorship (this is an example of 
using the ancient law, in order to evade it). 

33a As to things, the distinction of mawcipi and nee mancipi still 
exists, but the word dominium, recognising the idea of the co-pro- 
prietorship of the children in the property {jm domo), has taken the 
place of the expression mancipium, indicative of the arbitrary and 
absolute rights of the head of the family, and a new kind of owner- 
ship **in bonis** (the dominium bonitarium of the commentators) 
has arisen. 

331. As to wills, the absolute powers of the paterfamilias are 
curtailed, and, as a result of the idea of the children's co-ownership, 
he must now, if he wish to exclude them, formally disinherit them 
{exfusredatio), and a just motive is necessary, or the testament may 
be attacked before the centum virs as inofficiosum (part iii, par. 788), 
ue., under the fiction of insanity, and thus a cause of nullity, unknown 
to the old law, is brought in under one known. 

332. In the rules as to succession, the claims of natural ties are 
rec(^;nised, and the praetor has evaded the law by means of the 
change of a word. Under the title of bonorum possessor, an emanci- 
pated child, or one given in adoption, may be protected in his 
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practical ownership of the property, and the nearest cognate is now 
preferred to ihitjiscus, 

333. The number of contracts has increased. The nexum has 
been transformed, and produced four binding agreements contracted 
re, i.e,, by the delivery of the thing, viz., mutuum, commodatufn^ 
depositum, pignus (part iii, par. 1205, etc). In the stipulation the 
first derivative of the nexum, the words spondes, spondeo are still 
exclusively for citizens, but strangers may use the words promittis 
promitto, and another derivative, the contract litteris (part iii, 
par. 1414) has been introduced and extended to strangers. 

The jus gentium has given rise to four contracts, depending on 
consent alone, viz., emptio-venditio, locatio-conductio, societas, and 
mandatum (part iii, par. 1444, 1492, 1523, 1550) ; and some 
agreements (pacta) producing no bond and no action at law, unless 
accompanied by a stipulation, have been enforced by the praetor, 
and so acquired the name Prcetorian pact. 

Jurisprudence has also, in addition to the delicts classed under the 
civil law, recognised other wrongs (e.g,, deceit and violence) as the 
source of obligations, and hence cvml, prcstorian, and natural obliga- 
tions now exist. 

334. Actions. Owing to the disappearance of the legis acHones 
[ante, par. 324), the word actio now means the right to sue, given by 
civil or praetorian law. In cases where equity seems to demand it, 
and the civil law affords no remedy, the praetor gives a praetorian 
action (honoraria actio), and on the other hand, where the civil law 
gives an inequitable action, the praetor does not abolish it, but 
renders it useless by means of an exception, i,e,, a restriction in the 
formula on the power to condemn. 

Roman law commenced to flourish at this period. Advancing 
civilization, bringing in its train ideas as to equity and natural law, has 
caused the practical disappearance of the/Mj Quiritium, and though 
the l^;al machinery contains two conflicting elements (civil and 
praetorian law), the ingenuity of the jurisconsult has been so suc- 
cessfully applied to their nice adjustment that they now work 
together with tolerable harmony. 

336. Manners and customs. Two peculiarities may be noticed : — 
(i) Consuls and other principal magistrates of the city appear before 
the civil and criminal tribunals to plead the cause of citizens, a 
practice probably due to the notoriety acquired by delivering the 
discourse in the forum, especially when of a political nature ; and (2) 
the habit of committing suicide, due to the fact that with the defeat 
of a party, punishment by the proscription follows and escape is 
impossible. 
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THIRD EPOCH.— The Emperors. 
§ I. From the establishment of the Empire to Constantine. 

337. Augustus, Emperor^ B.C. 31. — The sencUe in B.C. 29, con- 
ferred on Octavian the military title of imperator, and confirmed all 
his acts. In B.C. 27 he was styled Patrice "Pater (P.P.) and 
Augustus (name for sacred things), the supreme power was vested 
in him for ten years, the most important provinces {provincite 
CiEsaris) were delivered to him, and only the tranquil ones reserved 
to the people (promncia poptdi). Later the people bestowed upon 
him in perpetuity the tribunician, consular, and proconsular power, 
and the senate renewed the absolute power for ten years, after 
which the people, made him sovereign /^w/i^ so that, without ap- 
parently destroying the republican magistracies, Augustus accumu- 
lated them in his own person, and so acquired absolute power. 

Imperial Magistracies. 

338. Although the consuls, praetors, etc., were nominally subor- 
dinate colleagues of Augustus, the change in the constitution led to 
their gradual disappearance, and the creation of offices more imme- 
diately dependent on the. emperor, viz : — 

Legati Casaris. — Military commanders of the pravincia 
CasariSf the proconsuls in the provincia populi being only civil 
magistrates, but both bearing the general title of prases pro- 
vincia, 

Procurcttores Ccesaris, — Under this title freedmen and private 
agents of the emperor collected in the provincia Qasaris the tri- 
butum, which went into the imperial treasury {Jiscus)\ whilst 
quastorsj in the provincia populi collected the sHpencHum, which 
went into the public treasury {ararium). 

Subsequently, these procurcUores acquired jurisdiction in fiscal 
matters, and at times replaced the presses pravincia, 

Prefectus urbi, — This was the old title of an officer who re- 
mained in Rome for its protection when the head of the govern- 
ment was absent with the army. The office was now made per- 
manentj and its power so increased as finally to take precedence 
of the praetors, and to include nearly the whole criminal jurisdic- 
tion, and some of the functions of the curule aediles, but limited 
to a circuit of one hundred miles from Rome. 

Prafecti Prcetorio — These were the two commanders of the 
Pratorian guards, said to be derived from the celeres {ante, par. 
61) of Romulus. Subsequently these officers acquired civU autho- 
rity, and when their duties were ultimately restricted to civil 
matters, several illustrious jurisconsults held the office. 

Quastores Candidati Principis, — These officials read the em- 
peror's addresses to the senate. 



40 HISTORY OF ROMAN LEGISLATION. 

Prafectus Annonarum, — Prefect of provisions, and subordi- 
nate to the urban prefect. 

Prafectus Vigilum. — This officer replaced the quinquewri 
{ante, par. 222), and was in charge of the seven cohorts (each 
commanded by a tribune) which acted as the night guard of the 
fourteen quarters of Rome. He was also a subordinate magis- 
trate for misdemeanours {e.^., burglary, thefts in the baths, etc.) 
The principal magistrates were allowed to select adsessores to 

assist them in the routine portion of their duties, and these officials 

were paid by the state. 

Constitutiones Principum. 

350. After the fall of the republic, and in respect of privcUe law, 
senatus consulta {ante, par. 287) acquired more extension, and 
Gaius (Inst., i, § 4), writing in the time of Marcus Aurelius, speaks 
of the authority of the senate as indisputably established ; but the 
last senatus consultum, of which the date is known with certainty, 
was passed in the reign of Septimius Severus, A. D. 206. Hence, it 
may be assumed, that they were gradually superseded by the will 
of the emperor which ultimately became the only source of law. 
The imperial decrees were of three classes, 

(i) Edicta, i. e., general ordinances, or laws for the future. 

(2) Decreta, i. e., judgments pronounced in the emperor's tri- 
bunal {cognoscens), and these might serve as precedents. 

(3) Mandata, Epistola, Rescripta, i. e., directions to legati, 
praetors, etc., on matters of law referred to the emperor, or 
answers to the petitions of private persons (part iii, par. 136). 
All these three classes probably existed in the time of Augustus, 

though he disguised his power by appearing to consult the people 
or the senate, and hence the first direct constitution referred to by 
Justinian dates from Hadrian only {post, par. 384 and 550), but the 
following are earlier examples, Mandata or rescripta : — ^Julius Csesar 
temporarily authorised informal military testaments ; Augustus, 
Nerva and Trajan gave soldiers the power of bequeathing by will 
their peculium castrense; Augustus oniered the execution of fidei- 
commissa, Edictum: — Augustus, and afterwards Claudius, forbad 
wives to charge themselves with the debts of their husbands. 
Decretum : — Tiberius decided a point of law as to one of his slaves 
(part iii, par. 748). 

The origin of the right of issuing constitutions {jus canstituere) may 
be traced to the power shared by the emperor, with other superior 
magistrates, of publishing edicts. This right was conferred upon the 
emperor by the lex regia, a law which was formerly the subject of dis- 
pute until the discovery of the Institutes of Gaius and of the Republic 
of Cicero showed that the lex curiata {vetus regia lex, simul cum urbe 
nata — Livy), which gave the king, and the magistrates of the 
republic, the imperium {ante, par. 27), was still employed for invest- 
ing the emperors with their powers {qua de ejus imperio laia est. — 
Just. Inst., i, I, 6. Cum ipse imperator per legem imperium accU 
piat. — Gai. Inst., i, § 5). 
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The term lex regia is not used by Gaius, lex imperii (or de impe- 
rio) beingr the later expression for the lex curiata, proposed by a a 
interrex for the vote of the lictors {antef par. 31). The power 
given to Sulla by L. Flaccus, the interrex, was Ut omnia quacumque 
illefanssety essent rata (Cicero). 

355. Jus publice respondendi. — Under the emperors, a privi- 
leged class of official jurisconsults arose who were invested with 
authority (ut ex auctoritate ejus responderent) and in proof of it 
appended their seal {responsa signata) ; but the opinions thus de- 
livered were, probably, not in the time of Augustus binding on the 
judges, nor were the jurisconsults paid by the state, and it is difficult 
to determine the position of those who still continued to advise on 
their own responsibility. There is no extant list of these privileged 
jurisconsults, and, according to Pomponius, Masurius SaHnus, in 
the time of Tiberius, was the first to receive the imperial authority, 
so that Augustus would appear not to have himself made use of the 
innovation he introduced. See post, par. 384 (7). 

361. Consistorium. — Folloi»nng a practice, which had been in 
use in republican times, of seeking similar assistance, Augustus 
assembled a number of tJiese select^ jurisconsults to form the con- 
silia semestrioj by whom projects to be laid before the senate were 
previously discussed, and from this consilium y or private council, origi- 
nated the consistorium^ which, in the time of Hadrian, became a 
regular institution ; and, because, when hearing legal questions, it 
sat in the auditorium^ the council also acquired the latter title, and 
subsequently the two councils were distinct {post^ par. 384). 

In Just. Inst., ii, 25, Augustus is stated to have called in these 
jurisconsults respecting codicils ; and, according to the Digest (34, 
14, 17), Marcus Aurelius and L. Verus consulted them respecting 
the succession of freedmen. Celsus, Neratius, and Julianus, are 
known to have formed part of the Council of Hadrian ; Moecianus 
and Marcellus of that of Antoninus Pius; and, under Alexander 
Severus, the legal tribunal consisted of "at least twenty. 

362. Proculeiani and Sabiniani. — These two schools of juris- 
prudents were founded by M, Antistius Laheo and C. Ateius CapitOy 
the former an independent, incorruptible republican, with liberal 
views and wide scientific training ; the latter a courtier and consul 
of Augustus, and an opponent of innovation. It is probable that 
by this time, teaching the law (legum doctores docentes — Modestinus) 
had become separated from the practical work of the jurisconsult, 
for SaHnus supported himself by the voluntary fees received from 
his auditors, and Labeo spent six months of the year in town with his 
students, so that schools {schola) could be formed with regular stu- 
dents (studiosi), who propagated the particular views in matters of 
detail of their leaders (praceptores), and widened the schism {eas 
dissensiones auxerunt). Hence the distinction became more appa- 
rent after the schools had been in existence for some time, and this 
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may account for the sects bearing the names of the early disciples 
and not of their masters (Proculeians or P^asians, from Proculus 
and Pegasus, followers of Labeo; Sabinians or Cassians, from Sabinus 
and Cassius, followers of Capito). 

Pomponius (post, par. 392) gives a list of the leaders of the two 
schools up to his time ; viz. : 

Sabinians — Capita, Masurius Sabinus, Cassius, Calius Sabinus, 
Javolenus, Valens, Fuscianus, Sa/vius Julianus, 

Proculeians — Labeo, Netva, Proculus, Nerva (son), Pegasus, 
Celsus, Celsus (son), NeraHus Priscus, 

Gaius (Inst, ii, § 195) in the time of Marcus Aurelius, {post, 
par. 393) calls the Sabinians praceptores nostri, and the Procu- 
leians drversa schola auctores. 

Members of opposite schools occasionally adopted the opinions of 
their opponents on particular points, e. g,, Proctdm of the Sabinians, 
(Dig. 7. 5, 3) ; and JavoUnus of the Proculeians, (Dig. 28. 5, ii) ; 
and after a rivalry of nearly two centuries the schools disappeared, 
or were united in the person of the "prince of jurisconsults , Papi- 
man (post, par. 395) ; but the differences of views of the two schools 
are found in the Digest of Justinian in spite of the harmony which 
the editors were directed to introduce. 

The existence of a third sect (Erciscundi or Miscelliones) appears 
to be a mistake of Cujas. 

369. Leges Julia et Papia (b.c. 18, and a.d. 9). — Augustus 
endeavoured to remedy the corruption of manners and exhaustion of 
the legitimate population by a. plediscitum (lex yulia de Maritandis 
ordintbus), whidi was rejected by the comitia in B.C. 28, but adopted 
ten years later. A second project (lex Papia Poppcea), passed 
twenty-six years afterwards, completed the system. 

These laws (called also Nwce Leges, or Leges) were the most 
important legislative enactments since the twelve tables, and greatly 
affected the position of individuals in respect of the private law. 

Society was divided by the lex yulia into married persons and 
ccelibes, i. e,, unmarried ^rsons at the moment in question, a vaca- 
tio, or interval of 2 years after the death of a husband, or l^ years 
after divbrce, being allowed women. 

The lex Papia made a division into those persons with children 
(patres, matres), and orbi, i. e,, those not having a living Intimate 
child ; but, in the case of women, fecundity (for a free woman 3 
births, for a freed woman 4 births), whether legitimate or not gave 
the/MJ liberorum. 

By the combination of the two laws, although all had the testa* 
menti f actio (ante, par. 185), yet the jus capiendi ex iestamento was 
taken from the ccdUtes altogether, and from the orbi to the extent of 
one half, unless within 100 days from the opening of the wUl, the 
first were married, or the second had children. 

This distinction between the capability of being named in the 
will and of actually receiving testamentary bequests became very 
marked in Roman jurisprudence, and then disappeared. 
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Legacies lost (in causa caduci) by failure to comply with the 
conditions imposed by these laws were called caduca^ and as pramia 
patrum went in certain proportions (Gai. Inst, ii, § 206, 286) to those 
of the heirs or l^^atees who had legitimate offspring (qui in eo testa-- 
mentoliberos habent)^ and hence the/MX caduca vinaicandi is referred 
to as a mode of acquiring ownership ex lege (UIp. Reg. xix, § 17). 
Failing ihesQ patres^ the lapsed legacy fell into the ararium, a term 
which, under the emperors, came to be synonymous with ^scus — i.e,, 
the procedure with reference to the caduca would take place before 
the prefect of the ararium, and the Jiscus would take the property 
(see ante, par. 338). 

Persona excepta, from age or other impossibility of complying with 
these laws, could take, as before, the whole legacy {solidi capaces, ) 

Ascendants and descendants of the testator to the third degree 
enjoyed the ancient law (jus antiquum intactum eis consetvans in 
caducis), and could take lapsed legacies also. 

Previous to the discovery of the Institutes of Gaius, that is of the 
writings of a jurisconsult who died previous to Caracalla, the words 
of Ulpian (Reg. xvii, § 2), who lived through the reign of that 
emperor, could not be understood, ** Hodie ex canstitutione impera^ 
toris Antonini omnia caduca fisco vindicantur, sed servato jure antiquo 
liberis et parentibus" for the original destination of the caduca was 
not kndwn. The change referred to by Ulpian resulted from the 
constitution of Caracalla (post, par. 396), preserving the rights of the 
ascendants and descendants, but shutting out the patres and making 
the caduca of ccelibes and orH go at once to the fiscus. To satisfy 
public feeling, the successors of Caracalla (? Macrinus or Alexander 
Severus) probably restored the rights of patres ; and the influence of 
Christianity, which was supposed to reprove second marriages and 
favour celibacy, caused Constantine {post, par. 479) to publish a con- 
stitution, A.D. 320, removing the incapacities of the collides and ordi^ 
though, to avoid undue influence, the caduca laws were allowed to 
remain in force in respect of gifts between married persons, unless 
they had a common chUd ; but this source of incapacity was removed! 
by Honorius and Theodosius in A.D. 410. 

Justinian represents these laws as having fallen into disuse, and 
in A.D. 534 (code vi, 51, decaducis tollendis), removed th^ confusion 
which had arisen in the subject by restoring the jus antiquum to all, 
so that probably the only causes of caduca in his time would be 
those of the old civil law, viz., the legatee's death, refusal to accept, 
loss of rights of citizenship, or failure to comply with some condition 
imposed; and Justinian restored the rule as to the death of the 
testator being the date, not the opening of the will (part iii, par. 

875)- 

378. In the latter part of the reign of Augustus, the wishes of 
testators couched in the form oi Jidei-commissa, and often embodied 
in codicilli, came to be enforced (part iii, par. 973), and a stop was 
put on the ostentatious manumission of slaves bv the lex ^lia Sentia 
and the /ex Furia Caninia (part iii, par. 64 and 79). 



\. 
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381. After the accession of Tiberiusy A.D. 14, the elections were 
transferred from the people to the senate, the emperor nominating 
some candidates. The cognizance of cases of high treason was 
referred to the senate, and as the crime was extended to include 
actions, writings, words, or thoughts against the emperor, it called 
into existence a numerous class of informers (eUlatores). 

382. Ih&lex Junia Norbanay passed in A.D. 19, divided freedmen 
into two classes (part iii, par. 65), and the incapacities of the 
latini junianiy gave rise to a new application of the laws as to 
cadtica, 

383. The jurisconsults of eminence during the reign wore Masu- 
rius Sabinusfantef par. 355), Cassius, JVerz/a, the elder, wadJ^ocu/us 
{ante, par. 362). 

384. Under Claudius (A.D.41) ivtojidei conimissarii pnetors were 
created, and under Tihis (a.d. 79), one of them suppressed (part iii, 
par. 930). In the reign of Trajan (ad. 98) lived the jurisconsults 
CelsuSf the younger, Neratius Priscus, and javalenus, 

385. Hadrian, Emperor y K.'D, IT . This reign is remarkable for : — 

(1) The division of Italy into four consular provinces, the 
consuls being subsequently replaced by correctores or prcesides. 

(2) The division of the council of the* emperor into the consistO' 
rium and the auditorium principis (ante, par. 361). 

(3) The commencement of the civil jurisdiction of the pratorian 
prefects (ante, par. 338). 

(4) The perfecting of the system of appeal (appellatio provocatio, 
ante, par. 208), condemned persons being allowed to apply to a 
superior magistrate, and finally to the emperor. 

(5) The commencement of imperial constitutions (ante par. 350). 

(6) The appearance of the edictum perpetuum (or drviHcuiriani), 
Several jurisconsults had endeavoured to reduce the prcetorian law 
into a methodical s^tem, particularly (according to Pomponius) 
Aulus OfiliuSy a friend of Caesar ; and of the three eminent Sabi- 
nian jurists in this reign, Salvius yulianusy ValenSy and Africanus^ 
the first-named, who was a praetor, and who had also heenprafectus 
urbi and twice consul, now prepared an edict, intended to embody 
the whole of that praetorian law, which time had developed to its 
fiiU proportions. This work of Julianus was published by order 
of the emperor, and sanctioned by a senatus-consultum, so that the 
perpetual edict was no lotiger merely the lex annua of a magistrate 
{ante, par. 290), and though Gaius (Inst., i, § 6) speaks of the 
praetors and aediles still exercising their right of publishing edicts, 
it is probable that they were bound to conform to the general rules 
of the Julian edict. 

(7) The sententia and opiniones of certain privileged juris- 
consults {quibus permissum est jura condere) now became part of 
the written law, for by a rescript of Hadrian the judges were to 
be bound by them if unanimous (Gai. Inst., i, § 7). 

392. Antoninus Pius succeeded Hadrian in a.d. 138. He founded 
at the public expense several classes of philosophy, both at Rome 
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and in the provinces, and forbade cruelty towards slaves (part iii, 
par. 89). The jurisconsults were Clemens^ Macianus, and Sexius 
FomponiuSf the last named of whom wrote the abridgment of the 
History of law (Dig. i, 2), from which our information on the subject 
is mainly derived (antej par. 362). 

393. The Divi FrtUres^ Marcus Aurdius and Lucius Verus^ sue- 
ceeded Antonine in A.D. 161, and in A.D. 169 the former reigned 
alone. 

The jurisconsults were Papirius, Q, Cervidius Scavola^ Marcdlus, 
and — 

Gams. This is the only name that has survived of this illustrious 
jurisconsult, who probably lived under Hadrian, Antoninus Pius, and- 
Marcus Aurelius (see use of the word divus smdpius in his Inst, ii, 
§ 195, and their absence in i, § 53, 74, 102, t20, 126). He was a 
Sabinian {anttj par. 362) ; and our knowledge of the points of differ- 
ence between the two schools is mainly derived from him. The first 
recognition of the value of his writings is in the lex de responsis pru' 
dentum {post, par. 499) ; but he published a large number of works, 
chiefly on the twelve tables, on the three edicts {urbanum, adiliuntf 
provinciale), on the lex Papta^ on the works of Quintus Mucins 
SccBvola, besides Regulce^ and seven books of Rerum quoHdianaruntf 
which received the name aurearum. A MS. of 126 leaves, of a 
date anterior to Justinian, was discovered by Niebuhr, in 1816, at 
Verona, which proved to be a palimpsest, containing underneath 
the letters of St Jerome, the InstUutiones of Gains, an elementary 
work in four commentaries, upon which Justinian's Institutes {post^ 
par. 548) were founded, and presenting a synoptical review, under 
three heads (persons, things, actions), of the jurisprudence of the 
time of Antoninus Pius and Marcus Aurelius. 

395. Septimius Severus was proclaimed emperor A.D. 193. He 
was a pupil of the Praetorian prefect and celebrated jurisconsult — 
MmUius PapinianuSf who wrote the QttasHonum, Responsorum, 
et DefinUionum libri, of which many inigments are found in the 
Digest. It is said that Caracalla put him to death for refusing to 
appear before the senate in defence of the murder of Geta. Two 
centuries later, students whose studies were sufficiently advanced to 
read Papinian's works were called Papinianistes [post, par. 570). 

396. Antoninus CaraccUla became sole emperor in A.D. 212. 
His reign is remarkable for — 

(i) The modification of the leges Julia et Papia^ by which, in order 
to increase his revenue, he, besides doubling (from -^th to -^th) the 
tax on inheritances, legacies, and gifts mortis causa^ made caduca 
fall at once to X^R&fiscus {ante, par. 369). 

(2) The rights of citizenship conceded to all subjects of the empire. 
Under imperial rule, the Roman people generally were deprived of 
political life; but the colonia and municipia, established in the 
provinces, continued to enjoy their local administration. The bronze 
tables of Malaga and Salpensa^ discovered in 185 1, have thrown 
much light on the position of municipia in the time of Diocletian, 
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and Pliny, writing in the time of Titus, has classified with care the 
differences in the privileges [ante, par. i86) conferred upon cities 
and provinces. These various d^;rees of concessions varied under 
the emperors, according to the dictates of policy, affection, or folly 
{e.g., Claudius, bom at Lyons, was favourable to the Gauls, Trajan 
to Spain ; Nero, crowned at the Olympic games, gave Achaia its 
liberty ; Vespasian gave all Spain the Jus Latii ; and Septimius 
Severus took away citizen rights from Neapolis, in Palestine, for 
assisting his competitor Niger). These considerations indicate that 
the/wj Latii ox jus veteris LatU (especially after the Lex yunta Nor- 
bana, creating the class of freedmen called Latini Juniani) had ac- 
quired, besides its original local signification, a personal character, 
so that the inhabitants of the empire were classed as cvves^ latini^ and 
peregrinu On the other hand, Savigny has shown that after Italy 
had acquired, as the result of the social war, complete rights, the 
jus Italicum applied as a territorial distinction to mark the differ- 
ence between lan& assimilated to that of Italy as opposed to pro- 
vincial soil, the advantages to the dwellers on such land being (i) 
freedom from the vectigcU, (2) power of holding land ex jure Quirt' 
tium, involving powers as to mancipation in jure cessio, usucapion 
etc., (3) the right to claim th&jus liberorum {post, par. 479). 

Dion Cassius asserts that.Caracalla's object in conferring Roman 
citizenship upon all the inhabitants of the empire was to increase the 
number of persons liable to the tax on the manumission of slaves, on 
legacies, and on successions ; but there are many difficulties in the 
way of realising the effect of the change. Probably the word 
peregrini now only referred to those Barbarians who mixed with 
the subjects of the empire, and that with the exception of these and 
certain ^AT^ persons (for it was not until Justinian that all distinc- 
tions were suppressed, part iii, par. '63), and those disgraced by a 
condemnation, the equality of rights was universal, and the terms 
quirites and gens togata now applied to all the varieties of the human 
race constituting the Roman world. Hence the connubium or 
power of contracting justiE nuptice became common to all, slaves 
could only now be made of Barbarians beyond the limits of the 
empire, and all provincials became eligible to serve in the l^ons. 

But Caracalla s constitution did not touch the soil, for the loss of 
the vectigal would not have fallen in with his fiscal views, and 
therefore, though the personal jus Latii rights disappeared, the 
exclusively territorial distinction implied by the terms solum italicum. 
and solum promncicUe continued down to Justinian. 

419. Much of the infoimation of the jurisprudence of this period 
is derived from the writings of — 

Domitius Ulpianus of Tyre, and Julius Paulus of Padua, who 
both lived in the time of Papinian, and both became praetorian 
prefects. Besides other works the former wrote the liber singularis 
regtUarum Ulpiani, the latter the Pauli sententiarum receptarum 
libri V. Their annotations of the works of Papinian were subse- 
quently deprived of authority {post, par. 456). 



THIRD EPOCH.— THE EMPERORS. 47 

The other jiirists of the period, of whose writings fragments appear 
in the Digest, were Satuminus, CallistrcUuSf Mardanus, Fioren- 
tinusy Macer^ and ModesHnus, but after the next reign that of — 

420. Alexander Severtis (a.d. 222 to 235) the period of the decline 
of letters, science and law commences. The brilliant professors of 
law, who had held the highest dignities in the state, die out, and 
with them the publication of those works which fall under the heads 
of : — (i) Commentaries on the edicts of praetors and pro-consuls [ad 
edictunit ad edicium provinciale). (2) Treatises on the functions of 
magistrates {de officio prafecH urHj proconstUiSy etc. (3) Works on 
the whole law (Digesta Pandectc^), (4) Abridgments or elementary 
lessons in law ( InstitutioneSy regulcSy sententia), 

422. In the interval between Severus and Diocletian (a.d. 235- 
284), the pages of history are filled with the struggles of opposing 
candidates for the throne, during which two important events 
occurred. 

(i) Introduction of Christianity. This religion, by separating 
itself from the existing institutions, attacked a fundamental basis of 
public law (antey par. 14, 38, 84), and hence the persecutions of 
Nero, Domitian, Verus, and Gallus, and, as a result, the division 
of the inhabitants of the empire into Christians and pagans. 
The jurisconsults, imbued with Greek philosophical speculations, 
were probably at first inimical to the new faith, but it silently 
innovated upon the existing law, and lent its aid to the futherance 
of equitable views. 

(2) Irruption of the Barbarians, The compression produced by 
the forcing back of numerous barbarous nations, together with 
the increasing inability of the Roman arms to protect the frontier, 
produced a reaction, and the bribes distributed amongst the 
border nations to keep them quiet, only served to whet their 
appetite and increase their ravages, until they were temporarily 
put down by the energy of Diocletian. 

426. Diocletian, Emperor. A.D. 284. This reign is remarkable 
for (i) the division of the empire between two Augusti and two 
Casars (the latter being lieutenants and presumptive heirs of the 
former), and (2) for the decay of the system' of formulce (judicia 
ordinaria)y and the substitution for it of the — 

427. Judicia Extraordinaria. The separation of jus and judi- 
cvuMy existing in the legis actiones (see table xii, 3), was still further 
developed in the system introduced by the lex Abulia {antey par. 247), 
and in both systems the cognitio extraordinaria or cognizance and 
decision of the whole case by the magistrate (as where his jurisdictio 
could settle it, or his imperium was required, or no suitable, civil, or 
praetorian action existed), was viewed as an exception, and the 
proceeding was a persecutioy not an actio. Under the emperors the 
onmipotence of the prince, and the delegation at will of his powers 
to any officer who decided the case on his behalf without observing 
the ordinary procedure, thus combining the jus and judiciuniy had 
tended, prior to the accession of Diocletian, to the decay of the 
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distinction, but the l^slative abolition of the ordo judiciorum dates 
from the constitution of Diocletian (A.D. 294), which was specially 
intended for the provinces, but subsequently applied to the whole 
empire. By this edict, the Praesides of the provinces were directed 
to decide all causes and to refer those they could not attend to them- 
selves to inferior judges, who should also decide the whole matter. 
Hence the term jt4dex (judices majores), now applied to the magis- 
trate, and ih^ judices pedanei, who could be rejected by the litigants 
in favour of arbitrators, and who possibly represented the old judices 
selecti^ now became permanent inferior magistrates, and were formed 
by Justinian into a college at Constantinople, with a jurisdiction 
limited to 300 solidi. 

The term actio therefore now means the plaintiffs right, resulting 
from direct legislation, of applying to the competent judicial authority 
or the act of suing itself ; the word exceptio (if it has any meaning) 
refers to the defence set up by the defendant, and interdicts are 
replaced by direct actions, but, as in the case of the legis actiones, 
so now in respect of the system oi formuUey the old forms survived 
for a time, and the demand df the formula (impetratio actumis, ante^ 
par. 251) was made up to the time of Theodosius and Valentinian. 



REVIEW OF THE PRECEDING PERIOD. 

434. External situation. The title of citizen now belongs to all 
born y>w within the limits of the empire, but the bearers of the name 
of Barbarian are steadily increasing in strength, and by their inces- 
sant inroads tending to tne ultimate destruction of the empire. 

435. Public Law. Jurisprudence had become a science in the 
hands of the distinguished jurisconsults who flourished under the 
emperors, but that branch of it devoted to political law remained at 
a standstill after Augustus laid the foundations of despotism. The 
power in the state had passed from the people, the plebeians, and 
the knights to — 

(i) The armyy which at first held its power by force, and made 
and unmade emperors at its pleasure, but under Diocletian re- 
turned to nearly its proper functions. 

(2) The senate, which was composed of members designated by 
the emperors, and retained only so much power as he chose to 
leave it. 

(3) The emperor, who should be nominated by the senate, but a 
senatus-consultum was always ready for him who advanced upon 
Ro;ne at the head of a victorious army. The magistracies which 
have replaced the republican system are aU held at the will of the 
emperor. 

440. The legislative, executive, and electoral powers have been 
gradually absorbed by the emperors, and the edicts of the magistrates 
are confined to matters of administration. Nominally the senate 
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designates and confirms the election of the emperor and of certain 
magistrates, and a council of state (consistorium) aids in the manage- 
ment of imperial concerns. 

The judicial power is exercised by the emperor, the senate, the 
praetors, the consuls, the praefectus urbi, the praetorian prefect, and 
the local magistrates of each city. The college of centumvirs has 
nearly disappeared, and the annual lists of judges are no longer 
prepared. The council called the auditorium is consulted by the 
emperor as to legal questions submitted for his decision. 

441. In criminal matters, the list of crimina extraordinaria (antif 
par. 281) has increased, and these are for the most part brought 
before the prafectus urbi^ but the emperor often pronounces judg- 
ment himself, and the senate has cognizance of high treason. 

442. In civil matters, there are eighteen praetors to administer the 
law at Rome, and the duty is performed in the provinces by the 
rector (prases) or the vicarius or other deputy, and appeals are 
heard by the prestarian prefect as representing the emperor (lAce 
sacra), and finally by the sovereign himself. All procedure is 
extraordinaria^ but the magistrate (judex major) may, in case of 
multiplicity of business, remit minor matters to the judices pedanei, 
and professional pleaders (advocati) now appear before the judges. 
A rescript from the emperor sometimes instructs the judge what to 
do, and sometimes a decree decides the case itself. 

444. In towns y the inhabitants, from whom the members of the 
local senate {curia) are drawn, form a special order {curiales), their 
children are ranged in the order (curiaiis origo), and rich citizens 
may gain admittance. The curiales who compose the senate are 
decuriones, and are drawn alternately from the whole list (in albo 
decurianum describendo). The duumviri or annual magistrates, who 
direct the affairs of the city, preside in the curia, and they, as well 
as the other principal magistrates, are taken from the curicdes, who 
thus form the first order in the town, and are exempt from some 
penalties falling on the lower classes, but as they are responsible 
for the payment of the taxes, and the acceptance of office is com- 
pulsory, the onerous nature of the duties has originated the t^rm 
curice subjecti, 

445. Sacred Law, The senate adds the deceased emperor to the 
list of Roman gods, and hence the use of the epithet dvvini, but 
Christianity is extending its influence, and the legal protection still 
afforded to polytheism is its only strength. 

446. Prruate Law, The attention of the distinguished j urisconsults 
of this period being drawn off public law {ante, par. 435), and con- 
centrated on private law, may perhaps partly account for the high 
pitch of perfection the latter has attained, and the universal domina- 
tion, by infusing general ideas applicable to large masses of people, 
may also help to account for the softening of the rigours of the 
ancient law, and the introduction of equitable principles, but the old 

£ 
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civil law is still the assumed basis, and this contradiction gives a 
peculiar character to the Roman jurisprudence. 

448. As io personSf freedmen are divided into three classes : — (i) 
citizens ; (2) IcUini j'uniani, with the rights of the ancient latini 
coloni (arUe, par. 188) ; (3) dediticii, assimilated to enemies who 
have surrendered {antet par. 78). The master has no longer the 
power of death, and for bad treatment the slave may appeal to the 
magistrate. The father can generally neither sell nor pledge his 
children, the son has the exclusive ownership of and power of 
bequeathing property acquired in war (peculium castrense). Marital 
power scarcely exists. The claims of cognatio continue to be 
favoured by the praetor. GentUitas is extinct. The perpetual 
tutelage of women to their agnates has ceased, but since the time of 
Augustus, the position of legatees not possessing the jus liberorum 
has given rise to a new class of disabilities. 

449. As to things, the distinction between res mancipi and nee 
tnancipiy and between immovables in Italy and in the provinces, still 
continues, but the term proprietas, recognising the individuality of 
the members of the family, has superseded the use of the words 
mancipium and dominium (ante, par. 330). 

450. As to wills, the praetor has introduced a simpler form, and 
eodicilli mzy be enforced, but the mancipatio of the inheritance still 
exists. Soldiers may dispense with all formality. 

451. In successions, the claims of natural connection are gaining 
ground. Children can now succeed to their mother, and in some 
cases the mother to the children (part iii. par. 1054 and 1065). 

452. In contracts, the rules as to the four agreements of the jus 
gentium, being obligatory by consent alone, are now fully developed 
(ante, par. 333). The humber of pacts, as opposed to civil law 
contracts, has increased, and the formulary system has been replaced 
by the extraordinaria judicia, 

§ 2. — From Constantine to Justinian, 

. The struggles of the six emperors, Maximian, Maxentius, Galerius, 
Maximin, Licinius, and Constantine, resulted in the last two 
becoming emperors of the east and west, A.D. 313. 

456. Constantine in A-D. 321 published a constitution inserted in 
the code of Theodosius, invalidating the notes of Paul and Ulpian on 
the writings of Papinian, as corrupting the text ; and a subsequent 
constitution for the same reason condemned the notes of Marcian 
{post, par. 499, 544). In a.d. 327, four years after he became sole 
emperor, Constantine invested with authority the writings of Paul 
himself, particularly his sententia, 

459. Gregorian and Hermog^enian Codes. Papirius Justus, 
under Marcus Aurelius, and Paul, under Caracalla, published 
summaries of imperial constitutions ; and in the period between 
Diocletian and Constantine, the two jurisconsults, Gregorianus and 
Hermogenianus, collected, chronologically arranged, and annotated 



wmmmmm^^'mm'^^^^^^^m^^^^f^ 



THIRD EPOCH. — THE EMPERORS. 5 1 

the most important rescripts of the emperors, from Septimius Severus 
to Diocletian and Maximian, A.D. 196 to 296. These collections 
were without legislative authority, but formed the model for the 
codes of Theodosius and Justinian (post^ par. 502, 539), and as 
rescripts of Valentinian aud Valens are asserted to have found a 
place in the code of Hermogenian, his date ought perhaps to be 
A.D. 364, but this is doubtful, as also whether the same jurisconsult 
was the author of the epitome of /aw, arranged in the order of the 
perpetual edict, of which extracts are found in the Digest (i, 5, 2, etc). 
467. Christianity the religion of the Empire, a.d. 325. Lici- 
nius in A. D. 314 issued the edictum Mediolanense for the protection 
of Christians. Eleven years after, Constantine proclaimed this 
religion as that of the state and openly professed it, an example 
followed by most of his subjects. In the same year, the emperor, 
with 318 bishops, assisted at the first general council at Nicaa, when 
the opinions of Arius were condemned as heretical. The sacred law 
of ancient Rome, including the part of political law connected with 
it, now disappeared. Pontiffs, Flamens and Vestals were replaced 
by bishops and priests. Christians and Pagans changed places, the 
former being under the protection of the laws, but the latter, 
together vrith heretics, were subjected to various incapacities. 

469. Constantine being desirous of a capital in the centre of his 
dominions, selected Byzantium as the most favourably situated, and 
after rebuilding the city, called it after his own name. 

471. Magistracies created by Constantine. The change of 
capital and of religion necessarily led to modifications in the existing 
magistracies, and to the rise of a new class of fimctionaries — 

(i) Episcopi, Christian bishops attained to the first rank 
amongst the dignitaries of the empire. They were specially 
entrusted with the care of the poor, of captives, and of children 
exposed or prostituted by their parents. They were members of 
the councils nominating tutors and curcUors. They received the 
power of enfranchising slaves in churches. They also at times 
replaced the consuls and praetors, and advised the emperor 
himself. 

The Roman judicial organization had always permitted the 
rejection of a judge in favour of the arbiter ; and the spirit of 
Christianity, in its repugnance to legal proceedings, increased the 
tendency towards arbitration. Constantine therefore invested the 
bishops with jurisdiction (episcopalis audientia), which was com- 
pulsory as to certain classes of persons and in respect of matters 
relating to religion, otherwise the recourse to this tribunal was 
voluntary. 

(2) Pcttricii. Eminent persons in the state who had held high 
magistracies, and who could serve as privy councillors in case of 
need, were dignified for life with the honorary title of fathers 
(loco patris honorantur), but the distinction did not carry with 
\\. jurisdictio or imperium, 

(3) Comites consistoriani. The number of the members of the 
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consistorium (ante^ par. 361) was increased and this became the 
council of the emperor ; whilst a senate^ similarly organised to that 
of Rome, became in the new capital the council of the empire. 
The title cA comes or companion (comte, count), and oi dux ox 6x^% 
was also applied to other functionaries. 

(4) Quastor Sacri Palatii, This high chancellor probably 
superseded the quaestor candidatus of Augustus (ante^ par. 339). 
His duty was to draw up new constitutions, keep lists of the 
favours and dignities conferred by the prince, and prepare and 
forward rescripts. 

(5) Provincial Magistrates. The empire was divided into four 
great praetorian prefectures — the Eastern, Illyrian, Italian, and 
Gallic, each governed by a prestorian prefect. The prefectures 
were divided into several dioceses, thirteen in all, ruled by vicarii. 
The dioceses were subdivided into provinces, 117 in all, with, a 
rector provincia over each. 

(6) Magistri militum. Constantine suppressed the praetorian 
guard, leaving the prefects only civU authority, and transferring 
their military power to commanders of the cavalry and infantry. 

(7) Palatini. This general title included the crowd of officers of 
the palace forming the emperor's household, and divided into 
cubicularii^ ccutrensianif ministerianiy sUentiarii^ etc. 

Out of these dignities arose a new nobility with insignia, honours, 
and privileges peculiar to each degree, nobilissimi included princes 
of the imperial family, Ulustres the praetorian prefect, the quaestor 
of the palace, etc., spectabiles, some pro-consuls, vicars, counts, 
dukes, etc., clarissimi, consuls, etc., perfectissimi^ duumvirs, etc., 
and in the lowest rank came the egregiL 

479. Innovations in Private Law. The following changes, due 
to the influence of Christianity, may be traced to Constantine. 

(i) Patria potestas softened in character. The father could 

only sell his child at the moment of birth or when compelled by 

extreme misery. 

(2) Peculium qtmsi-castrense. Members of the emperor's house- 
hold, iXihoM^h. Jilii-familiast acquired exclusive ovmership of any 
property gained at court, as if they had been with the army. 

(3) Peculium adventitium. The father was only allowed to 
have the usufruct, not the ownership of the son's property derived 
from the mother. 

(4) Incapacities of coelibes and orbi suppressed (ante, par. 369) . 
After Constantine's legislation, the emperor would still be implored 
to grant the_;«j liberorum in the case of (i) testamentary bequests 
where parents had no common child, and hence fell under the Lex 
Papia, (2) On intestacy where a free woman had had less than 
three, or a freed woman less ^zxifour children bom, and so could 
not avail herself of the senatus-consultum Tertullianum (part iii, 
par. 1054), and yet desired to obtain more than the third allowed 
by Constantine to the mother of one child. (3) Dispensations 
from guardianship, when desired to be relieved from tutor- 
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ships or curatorships, although had not three children living at 

Rome, ox four in Italy, or five in the provinces. 

488. Agncolae (Coloni). The laws regulating the condition of 
these persons date from this period, but the origin of a class inter- 
mediate between the freeman and the slave was anterior to Con- 
stantine. 

The term agricola or colonus at first referred to the cultivation of 
the soil, and then acquired a technical servile signification in the 
same way that inquilinus came to imply residence on as well as 
cultivation of land. 

All coloni were attached in perpetuity to the lands they cultivated, 
they could not go elsewhere, nor could their masters remove them, 
and on the sale of land they passed with it. Hence they differed 
from i^ai^mancipia, villiciy andcolonif referred to by Seavoia (Dig. 37, 
7, 20), for the point discussed by him is whether they are to be 
included in the legacy cum fundo instructo (part iii, par. 896), nor 
are they alluded to by Paul (Sent, iii, 6, § 48) in the question as to 
coloni being passed from one property to another, but passages from 
Marcian, C/lpian, and Paul (Dig. 30, I, 1 1 2, and 50, 15, 4, 8, 
Paul Sent, iii, 6, § 70) show that this class was then being introduced. 
Salvian, in the 5th century, in Gaul, speaks of' freemen reduced by 
necessity to become the coloni of the rich, thereby losing their liberty 
and falling into the condition of inquiliniy and a constitution of Hono- 
rius (Cod. Theod. 5, 4, 3) provides for the transfer of vanquished 
barbarians to lands to which they should be attached as coloni. 

Two classes of agricola may be distinguished : — 

(1) Servi censiti (adscripHtii^ tributarii). These had sprung 
from slavery, and like slaves all their property (peculium) belonged 
to their masters, who in lieu of providing for their maintenance, 
allowed them and their families to live on the land, paying rent 
in kind or in money. The term censitus implies that they were 
subject to a capitation tax. 

(2) Inquilini (coloni liberi). These had been originally free, 
but they or their ancestors had accepted the condition of partial 
slavery for the sake of the land thereby acquired for cultivation. 
Their property, movable and immovable, belonged to themselves, 
and for this they were subject to a property tax. The annual 
rent (canon, reditus) in kind or in money paid to their masters 
could not be increased. 

Children followed the condition of their parents, and through the 
effects oi prescription a. free citizen might be reduced to the condition 
of a colonus liber, if during thirty years he had been deemed such, 
and had paid the annual rent. 

493- Suppression of Formulae. a.d. 342. Constantius {Cod. ii, 
58) extended to all legal formula, the partial abolition introduced 
by Constantine II, in A. D. 339, in relation to testaments. The effect 
of this was to deprive the words or acts themselves of any inherent 
virtue, or legality, the spirit and intent of the transaction being 
alone regarded. 
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494. Prafectus urbi. About A.D. 360, Constanims established at 
Constantinople this officer with analogous duties to those attaching 
to that functionary at Rome (arUe^ par. 338). 

495. In the same reign the pagan temples were closed, and death 
and confiscation decreed against any persons celebrating pagan rites. 
Heretics, apostates, Jews, and Gentiles were subjected to many 
incapacities, and aruspices, pontiffs, magicians, and mathematicians 
(«./., astrologers, not geometricians) were liable to be burnt; but 
Julianus^ who became emperor in a.d. 361, endeavoured to revive 
the ancient institutions of the Romans and discouraged Christianity 
in favour of polytheism. His successor, Jcmanus^ however (a.d. 
363), restored the Christian religion to its previous position in the 
state. 

496. Defensores Civitatum. The constitutions of Valens, 
Valentinian, and Theodosius, about a.d. 379, refer to the existence 
of this new class of municipal magistrates. They were nominated 
in an assembly composed of the bishop, the curiales, and the 
distinguished men of the city. Their functions lasted five years, 
and they could not resign before the end of that period. Their 
principal duty was to act as guardians of the poor, and in addition, 
they were charged with the repression of theft, and had jurisdiction 
in cases not involving more than 50 solidi ; but prior to Justinian 
the magistracy fell into contempt, and the duties were performed 
by subordinates {posty par. 579). 

497. Division of the Empire^ A.D. 395. On the death of Theo- 
dosius /, the Roman world was separated into two distinct Empires, 
under his sons Arcadius and Honorius, the former ruling in the 
East, the latter in the West. 

498. Public Schools, Theodosius II, in A.D. 425, established, at 
Constantinople, a school for rhetoric, philosophy, and jurisprudence, 
similar to one already existing at Rome. 

499. Lex de responsis prudentum, a.d. 426. To obviate the 
confusion arising from the multiplicity of the writings of the ancient 
jurisconsults, Theodosius II, in the West, issued a constitution, which 
was first published in the East under Valentinian III. This * * Citation 
Law" made the writings of the following jurisconsults authoritative, 
viz. : Papinian, Paul, Gaius, Ulpian, and Modestinus, including the 
passages introduced from the works of other jurisconsults, such as 
Scarvola, Sabinus, Julianus, Marcellus, etc., but still excluding the 
notes of Ulpian, Paul, and Marcian on Papinian {ante, par. 456). 
If these writers differed, the majority decided the point ; if equal, 
the views of Papinian were to prevail ; but if he were silent, the 
judge was at liberty to follow either opinion. Justinian abrogated this 
method of numerical comiputation in the Digest {post, par. 544). 

502. Codex Theodosianus, a.d. 438. Theodosius II, in a.d. 
429, directed a commission, under the presidency of the praetorian 
prefect Antiochus, to collect the imperial constitutions which had 
appeared subsequent to the Hermogenian and Gregorian codes (ante, 
par. 459). 

The work, of which the greater part is now extant, was completed 
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in nine years, and was published simultaneously in the West under 
the authority of Valentinian III. It was to be the sole source of 
imperial law {jus principale)^ 2sA was divided into i6 books, and 
these subdivided into titles, with the imperial constitutions, from 
Constantine to Theodosius II, chronologically distributed under 
them. The first five books, arranged in the order of the edict, 
contained the jus ptrvatum ; the rest include the different magis- 
tracies, military, criminal, fiscal, and ecclesiastical matters, public 
works and games, etc. In order to maintain the general agreement 
of the laws of the two empires after the issue of the code, it was 
arranged that the novella^ or new constitutions {post^ par. 552), sub- 
sequently published, should not acquire binding force until they also 
appeared in the other empire ; but this practice was discontinued 
after a time, and the projected new code of Theodosius never 
appeared which was to contain, not the constitutions in their entirety, 
but only such extracts from the Gregorian, Hermogenian, and his 
own code, and from the works of the jurists, as should represent 
the actual living law. 

511. The precise date of the three following works, which ap- 
peared about the beginning of the fifth century, is uncertain. 

(i) Fragmenta Vaticana, Under this title appeared, in 1828, 
at Berlin, a collection of materials discovered some years previ- 
ously in the Vatican library, and apparently belonging to the 
period immediately preceding the code of Theodosius. The col- 
lection appears to have been made preparatory to some other 
composition, and contains fragments of Paul, Ulpian, and Papinian, 
and, in the shape of notes, numerous quotations from a large num- 
ber of other classical jurists. The imperial constitutions cited 
range from Marcus Aurelius, A.D. 163, to Valentinian I, A.D. 
372, and the Gregorian and Hermogenian codes are referred to. 
The work is important as containing additional information not 
previously obtainable respecting usufruct, dos, and the lex Cincia. 

(2) Mosaicarum et Romanarurnlegum collatio. This work, also 
known as the Lex Dei, was first printed at Paris in 1573, and is 
a comparison of the laws of Moses with extracts from the writ- 
ings of the five authoritative jurisconsults [ante, par. 499), to show 
that the latter were drawn from the former; and the date A.D. 
390 occurring in it proves that the author lived subsequently to 
that date. It has been attributed to Rufinus, the praetorian pre- 
fect of Theodosius I, who died A. D. 395, and, with more proba- 
bility, to Rufinus, one of the fathers of the church, who died in 
A.D. 410. The extracts referred to have been of service in re- 
constructing the sententia of Paul, the regula of Ulpian, and the 
Gr^orian and Hermogenian codes. 

(3) Cansultatio veteris cujusdam jurisconsulti. The compiler 
of this production is unknown, and the work itself was first pub- 
lished by Cujas in 1577. It.consists of solutions of legal questions 
on the principle enunciated by Theodosius II {ante, par. 499). 
The quotations are confined to the sentences of Paul and the 
Gregorian, Hermogenian, and Theodosian codes. 
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526. Fail of the Western Empire^ A.D. 476. The empire of the 
west gradually succumbed to the steady flow of the barbarian races 
westward. Alaric (died A.D. 410) led the Goths into Gaul; Attila 
(died A.D. 453) headed the Huns in their descent into Italy ; and 
Genseric, with the Vandals, sacked Rome in A.D. 455, after con- 
quering Spain and the African provinces. 

Gaul became divided into three kingdoms, in which the Romans 
and the ancient inhabitants of the country were mixed with the new 
comers, but held an inferior position. The conquering nations were : 
the Franks f who, in the north, occupied, about A.D. 410, the 
provinces around the Loire and the Seine ; the Burgundiansy in 
A.D. 413, settled in the east, along the Saone and the Rhone ; and 
the Visigoths, about the same date, took possession of the south, 
between the Loire and the Pyrenees ; whilst the Ostrogoths pene- 
trated further south, and finally conquered Italy A.D. 493, making 
Ravenna their capital. 

529. Roman Laws published by Germans. The barbarians 
settlai in Gaul, Spain, Africa, and Italy, did not interfere with the 
existing Roman law, but the legislation took the peculiar turn of 
htcommg p^soncU instead of territorial, i,e,, each individual was 
judged according to the laws and customs of the nation to which he 
personally belonged ; and after a short period, several barbarian 
kings published collections of Roman laws by the side of the leges 
barbarorum, or national laws and customs, mostly of Germanic 
origin, peculiar to themselves. 

(i) Lex Romana Visigothorum, A.D. 506. This compilation, 
for the use of the Romans in the kingdom of the Visigoths, was 
drawn up by the orders of Alaric II (hence called Breviarium 
Alaricianum), and published at Aire, in Gascony, with the assent 
of the ecclesiastics and the principal nobles. It was prepared by 
Roman jurisconsults under Gojaric, the Count of the Palace ; 
and all the official copies were signed by the secretary, Anianus 
(hence the work is sometimes called breviarium Aniani). It con- 
tains leges, or constitutions, derived from the code of Theodosius, 
and subsequent novels down to Severus (a.d. 461), and jura, or 
the law of the jurists, consisting of an epitome of Gains (omitting 
the fourth book, etc., as obsolete), and fragments of the sentences 
of Paul, of the Gregorian and Hermogenian codes, and of the 
responses of Papinian, aii|d the text is accompanied by a running 
commentary {interpretaiio). In the middle ages, the work is cited 
as the lex Theodosiana, corpus Theodosianum, liber legum, or 
lex Romana, Its authority, as the Roman Law of the barbarians, 
extended the widest, and lasted the longest, and it is important 
as containing fragments of Roman Law which would otherwise 
have been lost. It is not to be confounded with the Codex legis 
Visigothorum, published for the Visigoths in Spain one-and-a- 
half centuries later. 

(2) Lex Romana Burgundiorum, This code, also known as 
the responsa Papiani (contraction for Papiniani), by a mistake of 



THIRD EPOCH. — THE EMPERORS. $7 

Cujas, was intended for the Romans dwelling amongst the Bur- 
gundians, and was announced in the preface to the second edition 
of the lex Gondoboda (a body of Germanic law published by king 
Gondobald previous to a.d. 517) ; but it did not survive the fall 
of the kingdom and its absorption by the Franks in A.D. 534, as 
it was then superseded by the source from which it had been 
derived, viz. , the breviary of Alaric and the code of Theodosius. 

(3) Edictum Theodorici. This general edict, binding on the 
Ostrogoths in Italy as well as the Romans, was probably pub- 
lished at Rome about A. D. 506. It was drawn up by Cassiodo- 
rus and Boetius, but scarcely deals with prwate law, and it was 
superseded by the code of Justinian on his conquest of the king- 
dom of the Ostrogoths in A. D. 554. 

533. Justinian, Emperor^ A.D. 527-565. — Bom a.d. 482 at Tau- 
risium, of Sabatius and Bigleniza, the young Uprauda took the 
name of Justinian on bejng adopted by his maternal uncle, Justin, 
under whose care he was brought up at Bederina. The uncle was 
a soldier of fortune and successively rose to be military tribune, 
then praetorian prefect, and finally emperor, A.D. 518. On the 
uncle's assumption of the imperial dignity, Justinian was sent for 
from Italy, where he had been left as a hostage with Theodoric, and, 
after being created Caesar, was finally associated in the government. 
Four months later, by the death of Justin, he became sole Emperor 
of the East at 45 years of age. 

In order to ally himself with Theodora, he had induced his uncle 
to remove the prohibition against senators marrying actresses, and 
Justinian himself subsequently confirmed the repeal of these laws. 

At the time of the accession of Justinian, Africa and Spain were 
held by the Vandals and Goths ; Gaul by the Franks, Burgundians, 
and Visigoths ; Italy by the Ostrogoths ; and the empire of Constan- 
tinople stood alone, still bearing the title of Roman, though Grecian 
would have been more appropriate. The topics of ihe day were 
religion and the circus. Orthodox Christians, heretics and arians, 
quarreled amongst themselves, but united against Jews and idol- 
aters, and the colours worn by the charioteers in the circus divided 
the city into four political factions, white, red, blue, and green. 

This state of society influenced the conduct of Justinian, and 
hence his persecutions of heterodox Christians, his massacre of 
Samaritan Jews, and his espousal of the blue against the green. 
This last proceeding nearly cost him his life, for, in A.D. 532, 
the general discontent at the exactions of the praetorian prefect 
John, and the questor Tribonian {post^ par. 565), induced the 
populace to join in a sedition of the green, and Hypatius, a mem- 
ber of the Anastasian family, was proclaimed in the circus; but 
the opportune arrival of Belisarius dispersed the insurgents, and 
Hypatius was, by Justinian's order, thrown into the Bosphorus. 

Wars, Belisarius, the greatest of Justinian's generals, overthrew 
the Vandals on the coast of Africa, and made that country a prae- 
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fecture, A.D. 533; Sicily fuid Italy followed, and the keys of Rome 
were sent to Constantinople, a.d. 537. On the di^race of Beli- 
sarius, the conquest of Italy was completed by Narses the eunuch, 
who was established as exarch at Ravenna, a.d. 554. But in 
other directions Justinian was less fortunate, and in the end an 
annual tribute was paid to the Persian^ the Huns, and other 
tribes, either to keep them quiet or secure their services as mer- 
cenaries. 

Buildings, The tribute paid to frontier tribes could only be met 
by loading the country with taxes, which were further increased to 
cover the enormous sums spent in beautifying every city in the 
empire. • 

Laws, With the exception of Charisius (the author of a work 
on the office of the praetorian prefect, etc.), and Hemiogenianus 
{antCy par. 459), it may be said that, since Alexander Severus, the 
jurists had degenerated into a class who, in their pleadings before 
the magistrates, or in their lectures in the public schools, simply 
quoted the jura or writings of the classical prudentes, and the leges 
or imperial constitutions; and the law itself, in the course of 
centuries, had become a chaotic mass, consisting of plebiscita of 
ancient Rome, senatus-consulta, praetorian edicts, works of the 
authorised prudentes, the Gr^orian, Hermogenian, and Theodosian 
codes, and the subsequent novelise of the emperors. 

The orderly arrangement and revision of this chaos of legislation 
was commenced by Justinian shortly after his accession to the 
throne; and, in six years, he completed the body of laws which 
bears his name, but he continued to issue supplementary constitu- 
tions until his death at the age of 84. 

As emperor, Justinian was a warrior, architect, and legislator ; of 
his wars nothing remain, of his architecture some few monuments ; 
but his laws, included under the general term of Corpus Juris Cwilis^ 
(by way of antithesis to the Corpus Juris Canonici), have formed the 
basis of all modem legislation. ' 

The changes he introduced were simple, equitable, and well 
adapted to the age in which he lived ; his legislation in respect of 
slaves and freedmen was mild and christian, and, in the result, he 
entirely eradicated the last traces of the strict civil law [post, par. 
582). The mutilation of the opinions of the ancient authors is not 
to be laid to his charge, for he was not presenting his subjects with 
a picture of ancient jurisprudence, but giving them laws for their 
guidance. 

His innovations were, however, carried to the extreme. The 

code modifying the Digest and the Institutes, the novels modifying 

. the code introduced the very confusion he sought to remove, and 

* gave colour to the assertion that he participated with Tribonian in 

the sale of judgments and laws. 

539. Codex VetuSf A.D. 529. This was a collection in 12 books 
of the imperial constitutions and was called a code, as that name had 
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become consecrated by usage to such compilations. Its object was 
to unite in a single work tfie Gregorian, Hermogenian, and Theo- 
dosian codes {jantey pars. 459 and 502), and the novels of the em- 
perors subsequent to Theodosius. Ten jurists were engaged in the 
task, including the ex-consul John, Tribonian, and Theophilus 
{post, pars. 565, 566). The editors were permitted to add, or 
expunge, or ipodify, in order to render the sense clear, but the 
chronological order was preserved. 

The work was completed in one year, when the whole of the 
contents received the force of law (see post^ par. 550), and the citing 
of any other constitutions was forbidden, except those concerning 
particular interests specified in the code. 

540. Quinquaginta decisiones. Shortly after the publication of 
the code, a series of constitutions appeared, particularly in A.D. 
529-30, settling controverted points in ancient law, and hence called 
the 50 decisions. These were probably all subsequently embodied 
in the new code {post, par. 550), as well as a number of separate 
constitutions also issued at this time. 

544. Digesta or Fandecta, A.D. 533. Treatises on the whole law 
are called by the ancient writers Digests or Pandects {antef par. 420), 
and Justinian, by a constitution addressed to Tribonian, ordered the 
composition of a work of this nature which should embody all that 
was valuable in the scattered volumes of those jurists whose writings 
were deemed authoritative. The work to be in 50 books, the titles 
in the order of the code or edict, the opinion of the majority of 
authorised jurists {antej par. 499) need not be adopted ; the notes of 
Paul, Ulpian, and Marcian on Papinian not to be rejected {ante, 
par. 456) if found useful. Corrections might be made, and mis- 
placed, obsolete and superfluous matter expunged. There were to 
be no contradictions (antinomies), no repetitions, and no constitu- 
tions inserted that already existed in the code. 

Sixteen professors and advocates assisted Tribonian, and a con- 
stitution in Latin, with a paraphrase in Greek, gave the Digest the 
force of law on its completion in three years, a period too short for 
the execution of a task of that magnitude, and hence repetitions 
and antinomies do exist. The work is like a mosaic of fragments 
extracted from the writings of 39 of the most illustrious jurists, but, 
owing to the corrections permitted by the emperor, the quotations 
are not always accurate, and these falsifications are now known as 
tribonianisms. 

From a careful examination of these fragments, Blume has in- 
ferred that the commission was divided into three sections corre- 
sponding with the three years' course of study {post, par. 570), and 
that the professors in each section revised those works which they 
were ii\ the habit of using as text-books, viz. : ( i ) works forming a 
commentary on the writings of Sabinus, etc. ; (2) commentaries on 
the urban and provincial edict ; (3) works of Papinian and others. 

548. Insiitutiones, a. p. 533. Under the term Institutes were 
included in Roman jurisprudence treatises devoted to the exposi- 
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tion, in a simple and methodical manner, of the general principles 
and elements of law. Prior to Justinian, the institutes whose exist- 
ence is known in modem times, all date in the seventy years between 
Antoninus Pius and Alexander Severus (a.d. 138 to 222) viz. : The 
Institutes of Gains in 4 books, of Florentinus in 12 books, of Callis- 
tratus in 3 books, of Paul and of Ulpian each in 2 books, and of 
Marcian in 16 books. Three centuries later came the Institutes of 
yustinian, but only the first and last have been preserved, the rest 
being known by scattered fragments in the Pandects. 

The Digest was in progress when Justinian conBded to Tribonian^ 
TheophiluSy and Dorotheus (professor of law at school of Berytus), 
the task of preparing an elementary work drawn from the ancient 
Institutes, but especially from that of Gains {antCy par. 393). The 
distribution of the subject matter is the same as in Gains, and 
many passages are identical, but with obsolete portions cut out and 
new theories introduced by the editors. Although the work was 
intended as an elementary text-book in the public schools, it re- 
ceived the force of law by a constitution which serves as an intro- 
duction (see part iii, par. i). 

550. Codex Repetitce pralectioniSf A.D. 534. Justinian, in a con- 
stitution addressed to the senate of Constantinople, informed them 
that he had directed Tribonian, Dorotheus, Menas, Constantine, 
and John, to prepare a second edition^ also in 12 books, of the code 
{^ante^ par. 539), corrected up to that time, and containing the 50 
decisions and new constitutions which had appeared since the former 
edition. On the publication of this work, the old code was forbidden 
to be cited, and was probably destroyed ; hence, some references in 
the Institutes are incorrect, as they relate to constitutions existing 
in the first edition, but suppressed in the second. The earliest con- 
stitution dates from the time of Hadrian [antey par. 350). 

552. Novella ConstituHones. The abbreviated ternl novella had 
been given to the edicts issued by Theodosius and his successors 
(antey par, J02); and Justinian, who reigned thirty years after 
the publication of the second edition of the code, modified the 
Digest, the Institutes, and the Code, by a series of novels 
to the number of at least 152, of which 30 relate to ecclesiastical 
matters, 58 to public and criminal law, and 64 to private law. 
Tribonian must nave been the indirect author of the larger number, 
as only 21 were issued after his death. Our knowledge of these 
novella is mainly derived from four sources, (i) Extracts from the 
novels bearing on ecclesiastical law, included in a work (Nu^oKavwK) 
on the Canon Law composed by John ofAntiochy who was nominated 
by Justinian patriarch of Constantinople a.d. 564. (2) A Latin 
abridgment ot 125 of the novels, subsequently used as a text-book 
in the schools, and called the Epitome Novellarum. It was prepared 
by JulianuSy a professor of law, and successor of Theophilus, at 
Constantinople a.d. 570. (3) A Greek collection of unknown 
origin, possi my containing the actual text of 152 novels of Justinian, 
together with some published by his successors. (4) A Latin ver- 
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sion, by an unknown author, called the Versio vulgata Navellarum 
or Corpus Authenticum, and the 134 novels contained in it are 
called AuthenHagy to distinguish them from Julian's abridgments. 

565. Tribonian (or Tribunian) died A.D. 543. This eminent 
statesman and jurist, by his exactions, caused a sedition of the 
people {antey par. 533), which compelled Justinian to banish him 
for a time, but he was subsequently completely restored in the im- 
perial confidence. He was the principal editor of the whole of the 
Corpus Juris, and the merits and defects of that great work are 
mainly to be attributed to him. 

566. Theophilus enjoyed the title of illustris as being a public 
professor of law {antecessor) at Constantinople and a member of the 
consistorium {ante, par. 471). He was engaged in preparing the 
first Code, the Digest, and the Institutes, and made a Greek para- 
phrase of the last. f 

570. Sckoo/s of Law. The private method of educating lawyers 
described in pars. 236 and 362 had developed, by the time of Cicero, 
into a regular system combining theoretical with practical instruc- 
tion, and subsequently professorial chairs in connection with the 
public delivery of lectures were created {ante, par. 498) at Rome 
and Constantinople. 

On the same day that the Digest was completed (a.d. 533), 
Justinian addressed a constitution to Theophilus, Dorotheus, Ana- 
tolius, Cratinus, and four other professors of law, on the course of 
l|udy to be pursued at the schools of law existing''at Rome (at this 
time in the hands of the Ostrogoths), Constantinople, and Berytus, 
The subjects of instruction were to be as follows : — 

1st year. The Institutes and the preliminary portion of the 
Digest, i.e., bks. i, ii, iii, iv. The students were to be called 
yustiniani navi in lieu of Dupondii ; and this course was substi- 
tuted for the Institutes of Gains and parts of four special books 
dealing with res uxoria, tutelage, wills, and legacies. 

2nd year. Either the 7 books De judidis, or the 8 books De 
rebus, and four other books of the Digest — viz., one of the three 
. upon dos, one of the two upon tutelage and curatorship, one of 
the two upon wills, and one of the seven upon legacies and fidei- 
commissa. The students were to be called, as before, Edictales, 
the subjects of study, being principally those formerly discussed 
in the Edict. 

3rd year. Either de rebus or de judiciis, according to which 
subject had been studied in the 2nd year, together with the special 
subjects — ^pledges and mortgages, interest, the edict of the sediles, 
the actio redhibitoria, evictions, double stipulations, and the 
works of Papinian. The students were to be called, as before, 
Papianistes {ante, par. 395). 

4th year. The remaining ten books of the fourteen on special 
subjects studied in the 2nd year. This made 36 books in all 
perused in class, and the remainder of the Digest (parts vi and 
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vii, 14 books) the student was expected to get up in private ; and 
this course was in lieu of a review of the previous subjects and 
the study of a portion of the works of Paulus, The students were 
called Licentiates. 

5th year. The Constitutions in the Code. The students were 
called Frolyta, 

REVIEW OF THE PRECEDING PERIOD. 

576. External situation. Constantine had migrated to a new 
capital, the Roman world had divided into two empires, the western 
eibpire had disappeared. Under Justinian, Italy, Sicily, and the 
seaboard of Africa have been temporarily reconquered. The republic 
of Rome is the Exarchate of Ravenna. The Bulgarians, Persians, 
and Thracians are pressing on the eastern empire, and are only 
kept off by tribute. 

577. Public Law. The legislative, judicial, and executive power 
is in the hands of the Emperor. The number of praetors is reiiuced 
to three, and their position is inferior to the urban and praetorian 
prefect. 

578. In criminal matters, the denunciation is brought before one 
of the superi9r officers of Constantinople ; and in the provinces 
before the rector, the president, or the provincial praetorian prefect 
These magistrates take cognisance of the suit themselves, and decide 
it. Sometimes the Senate, or the Emperor himself, determines a cafe 
of importance. 

579. In civil matters, since the constitutions of Diocletian, Con- 
stantius, Theodosius, and Valentinian, solemn judicial formulae, 
even by way of fiction, have been dispensed with, and all trials are 
extra-ordinem. The action commences with the plaintifFs statement 
of his claim {editio) ; after a certain delay comes the order for com- 
pulsory appearance {in jus vocare), then the pleadings of the advo- 
cates, after which judgment is pronounced and execution follows ; 
so that the judge now vimtes jurisdictio, imperium, kcA judicium. 

Outside the capital, the towns have their decuriones, and other 
municipal magistrates; and Justinian has endeavoured to restore the 
position of the discredited defensores of the city {ante, par. 496), to 
whose tribunal inferior matters are referred. 

581. Scu:red Law. Pagans and heterodox Christians are subject 
to severe penalties: The bishops, elected by the vote of the faith- 
ful, unite very extensive cvvil powers to their spiritual functions. 
The wealth of the church is increasing, convents and nunneries 
multiply, councils meet in vain to settle the theological contro- 
versies perpetually arising. 

582. Private Law. At the period of the submission of all Italy, 
the primitive jus civile had yielded to the praetorian law of nature 
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and equity, and at tHe fall of the republic it only existed by fiction. 
Turned into a science by a brilliant series of jurisconsults, imperial 
constitutions, aided by the change of capital, tended to destroy its 
character, and inharmonious institutions gradually disappeared 
until Justinian's body of jurisprudence left no trace of primitive 
l^slation except its most salient feature, the civil composition 
and consequent rights of the family, and this the 127th novel 
finally eradicated. 

583. As to persons^ enfranchisement is favoured by the laws, and 
there is no difference between the freed and the ingenui, but a new 
system of bondage, serfdom, has sprung up. The pairia potestas 
differs little from the natural power of the father, and the son can 
hold several kinds of property. 

584. As to things, the distinctions as to mancipi and nee man- 
cipi, and Italian and provincial property, have disappeared, and 
therefore there is no mancipation or other solenm formality re- 
quired for the transference of ownership. 

585. As to wills, simpler formalities have been substituted for 
the fiction of the sale of the inheritance. Tht JUitisfamilias has the 
power of bequeathing by will several kinds of property. There are 
no restrictions on caelibes and orbi. 

586. As to successionsy the distinction between agnation and cog- 
nation is abolished, and the order of intestate succession establish^ 
by a novel of Justinian is based entirely on blood relationship. 

587. As to contrctcts, the praetorian conventions not sanctioned 
by the civil law have been embodied in Justinian's system of juris- 
prudence, and in stipulations, the fact of the interrogation and re- 
sponse being in accord is sufficient As to the meaning the word 
actio has now acquired, and as to the formal method of conducting 
litigation (see ante, pars. 427 and 579). 



ROMAN LAW AFTER JUSTINIAN. . 
§ I. Destiny in the East, 

590. Greek Jurists of the Sixth Century. The legislative 
works of Justinian preserved a nominal authority for five centuries 
after his death, but the empire was in fact Byzantine, and when the 
successors of Justinian became the guardians of the Greek church, 
ecclesiastical law tended practically to absorb secular jurisprudence. 

The process was gradual, and the first phase commenced in the 
lifetime of Justinian himself, continuing for about fifty years subse- 
quently, viz., the appearance in the Greek language, with his per- 
mission, of translations, summaries, and concordances ; and, in spite 
of his prohibition, of commentaries and abridgments on his works. 
The greater part of these are only known by the quotations made 
from them in imperial compilations of the ninth century, particularly 
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in the Basilica {post, par. 592), and their authors are collectively 
known as the antiqui. The more important of these works were : — 

On the Institutes. The paraphrase of Theophilus (ante, par. 566) 
and commentaries by Dorotheas and Stephanus, the latter a pro- 
fessor of law at Berytus, a.d. 555. 

On the Digest, Commentaries by Theophilus, Dorotheus, Iso- 
dorus, Stephanus, C3rrill, Theodonis of Hermopolis, Gobidas 
(Cubidius), and Anastasius. 

On the Code. A translation and short commentary by Anato- 
lius; commentaries by Isodorus, Thalleleo and Phocas; abridg- 
ments by Stephanus and Theodonis of Hermopolis. 

On the Novels. In addition to the four collections enumerated 
in par. 552, there were three abridgments ; one by an anonymous 
writer (probably the same Julianus who made the Latin epitome), 
one by Athanasius of Antioch in Syria, and another by Theodonis 
of Hermopolis, the two latter being extant in a nearly complete 
form. Besides these, there were commentaries by Philoxenes and 
Symbatius. 

This period of activity was followed by nearly two centuries and 
a half of torpor, during which the Latin text was gradually super- 
seded by these translations and abridgments, and for upwards of a 
century, from about a.d. 717 to 866, the school of law at Constan- 
tinople was closed. 

592. Manuals or Codes of Byzantine Emperors. The second 
phase in the transformation which Justinian's jurisprudence under- 
went, was due to the official nature of the works founded on the 
Greek text of his laws, and published with the imperial authority, 
viz.: — 

(i) The Ecloga legum (or Enchiridium) of Leo the Isaurian, 
pulDlished in conjunction with his son, Constantine Copronymus, in 
A.D. 740. This manual of Isaurian law consists of a preface and 18 
titles, and was edited by the two Nicetas and Marinus. Annotated 
editions are known as Ecloga Pfivatce, and the copy in the Paris 
library (pfrobably of the middle of the ninth century) has, in ad- 
dition to the Greek versions of the text of Justinian, an appendix 
containing extracts from the Rhodian, or military and maritime 
laws, and from the Georgian or rural laws. 

(2) The Prochiron of Basil the Macedonian, appeared in a.d. 
870, by order of Basil and his sons, Constantine and Leo. This 
manual condemns and abrogates the work of Leo (sumamed the 
Iconoclast), and is also known as the Constitution of Basil, or of 
the three Emperors. It consists of a preamble and 40 titles, con- 
taining fragments from the Greek translations of Justinian's works, 
from the Ecloga of Leo, and from some imperial constitutions. It 
was followed between a.d. 879 and 886, by a second edition, pub- 
lished by Basil, in conjunction with his sons Leo and Alexander, 
under the title of Epanagoge {repetita pralectio legis), and intended 
as an introduction to an entire revision of the ancient law which 
was carried out in the — 
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(3) Basilica (or Repurgatio veterum Itgum) of Leo the philoso> 
pher, published in conjunction with his brother Alexander and his 
son Constantine Porph3nrogenitus, between A.D. 906 and 911. 

The name Basilicas was subsequently given to this work either in 
memory of its projector Basil or from the Greek ^wtiKiKok 8iaTa|cir 
{imperatoria canstitutiones). The work was prepared by a com- 
mission^ probably under the presidency of Symbatius, and is only 
known now in a fragmentary state. It was divided into 6 volumes 
and 60 books, with subdivisions under titles, and is composed of 
extracts from the works of the jurists of the 6th century — i.e., from 
the Greek paraphrases, commentaries, and abridgments of Justinian's 
body of laws, which were intended to bring it into harmony with 
subsequent legislation. 

The preamble condemns, as embarrassing, the fourfold division 
adopted by Justinian (Institutes, Digest, Code, and Novels), and 
proposes to imite the whole subject in one work, but it treats Justi- 
nian's legislation as the main source of law to be followed where 
not overruled by subsequent provisions, and it was not until the 
latter part of the nth century that the Basilicse definitively replaced 
the corpus juris of Justinian. 

594. Greek jurists subsequent to the Basilice. The impulse 
given by the legislative labours of Basil and his sons led to the issue 
from that period, with occasional intervals down to the fall of the 
empire, of a number of private works by way of commentary on 
these Greek versions of Justinian's laws ; and an examination of the 
annotation (scholia) which accompanies the text (capihda) of the 
Basilica, shows that a portion of these notes (antiqua) are drawn 
from the jurisconsults of the 6th century, but that the remainder 
(called scholia in the restricted sense) are- the work of the scholiasts, 
living subsequent to its promulgation, and at times contradict the 
text where subsequent legislation had modified the law. Only five 
of these scholiasts of the nth and 12th centuries are known — ^viz., 
John Nomophylax, Calocyrus Sextus, Constantine of Nicsea, Gregory 
Doxapater, and Hagiotheodoritus. 

An unknown jurist of the middle of the loth century made a 
useful abridgment of the Basilicas in the form of an alphabetical 
concordance, and called the Synopsis Basilicorum. It was revised 
from time to time, and continued to be used to the end of the 
empire. 

About 1072 Michael Attaliota brought out the voirina, or method- 
ical abridgment of the Basilicas, and a jurist of the 13th century 
published a short alphabetical manual founded on these two works, 
and called the fiiKpdv, or synopsis minor. 

The Epitome legum, in 50 titles, and drawn from the works of 
Justinian and from Basil's Epanagoge, appeared about A.D. 920, 
and obtained the name Epitome ad Prochiron mutata, because a re- 
issue appeared towards the end of the same century edited in the 
same order as the Prochiron.^ After this appeared ih& Ecloga ad 
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ProchiroH fnuiaia^ a compilation including the Ecloga, the Prochiron, 
and the Epitome, with corrections. 

The Epanagoge aucta^ a correction, with additions, of Basil's 
Epanagoge, is probably of the nth century, and the Prochiron 
auctunty a revision greatly enlarged of the Prochiron, dates from 
the beginning of the 13th century. 

To these may be added the following works : the vcipce or 
ExperetiUia Romania which appeared in the I ith century ; a collec- 
tion of cases drawn from the writings of Eustathius Romanus, and 
about the same period the Synopsis legume written in verse by 
Psellus, and dedicated to his pupil the Emperor Ducas. In 1335 
appeared the manual of civil and canon law of the monk Matthew 
Blastares, and ten years later the Hexabiblus or Promptuarium of 
Constantine Harmenopulus, judge at Thessalonica. The six books 
of the latter are made up of the Prochiron, the Synopsis Basilicorum 
major, the Synopsis minor, and the vcipa, adapted to subsequent 
legislation, and the work maintained its authority amongst the Greeks 
even after the Turkish domination. 

As additional monuments of Graeco- Roman law must be mentioned 
the Novels, mostly relating to political or religious matters, published 
by the successors of Justinian, and the works of those jurists who 
treated of ecclesiasticid law. Amongst these latter were the writings 
of PsdluSy Doxapater, and Blastares, jurists already referred to in 
connection with their secular works, a revision of the nomocanon 
of John of Antioch {ante, par. 552), published by Photius, under 
Basil the Macedonian in A.D. 883, and works by Zonoras^ of the 
I2th and Balsamon of the beginning of the 13th century. 

Fall of the Eastern Empire. In 1453 the last Ehnperor, 
Constantine Palaeologus, perished in the attempt to defend Constan- 
tinople against Mahomet II, and the Koran then replaced the 
Prochiron and the Basilicas, but these laws remained peculiar to the 
conquered race, and so continued until 1834, when a series of codes, 
in analogy to those introduced in France, were promulgated in Greece, 
and are now used, modified by subsequent additions and alterations, 
in harmony with the traditional laws of the country and local 
customs. 

595. Byzantine law after the z6th Centuiy. Amongst the 
Greeks who expatriated themselves on the fall of Constantinople were 
Constantine and John Lascarisy both of whom brought with them 
valuable Byzantine legal documents, and John was entrusted by 
Francis I with the formation of his library at Fontainebleau. 
Through their influence is to be attributed the revival of the study 
of Greek literature in the West; and the knowledge of Greeco- 
Roman law, thus disseminated in France, Germany, and England, 
led to the publication at Basle, in 1534, of the Greek paraphrase oi 
the Institutes by Theophilus, and of the Promptuarium of Har- 
menopulus at Paris in 1540. The activity in this department of 
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l^al literature psissed to Germany at the beginning of the present 
century, and the Graeco- Roman MSS. have been laboriously studied 
by tbe jurists of that nation {e.g:, Puhl, Haubold, Biener, Heimbach, 
Witte, Bekk, Zacharia), but the information to be thus derived has 
now rather an historical than a practical interest. 

§ 2. — Destiny in the West, 

596. Cause of the maintenance of Justinian's laws. On the 
re-conquest of Italy, in a.d. 554, the edict of Theodoric {ante, par. 
529) was supplanted by the laws of Justinian, and ofhcisd copies of 
the Institutes, Digest, Code, and Novels were deposited by Narses 
at Rome ; but according to Odofredus, who was a contemporary of 
Accursius, and died in 1265, the school of law at Rome, with its 
official library, was subsequently, on account of the wars, transferred 
to Ravenna, the seat of the exarchate, and from thence to Bologna. 
In A.D. 568 a portion of the country was conquered by the Lombards, 
and by the 8th century Italy was divided into Frankish, Pontifical, and 
Lombardian, but the power of the Byzantine emperors was main- 
tained in parts for upwards of 300 years, and Justiman's body of laws 
remained the foundation of private law, unaiifected by the subsequent 
fortunes of his laws in. the East, for the interference of the succes- 
sors of Justinian related rather to public or political matters, and the 
final merger of the text of Justinian in the Basilicse took place after 
the domination of the Eastern Empire had ceased in Italy. 

600. The foundation of the States of the Church in A.D. 774 
further tended to maintain the force of the laws of Justinian through- 
out Italy, for the pontifical court placed Roman law next in order 
to the canonical rules, and extracts from the corpus juris civilis are 
common in those canonical texts used by the clergy in the 9th, loth, 
and nth centuries, before the publication in 1 151 of the Decretum 
Gratiana, which formed the first part of the corpus juris canonici. 

604. The principle of the personality of laws, which became very 
marked after the overthrow by the Barbarians of the Western 
Empire {ante, par. 529) also tended in the same direction, and the 
edict of Theodoric, though general, did not affect the principle, as 
it scarcely dealt with private law. A constitution of the Emperor 
Lothaire I, at the end of the 9th century, directed that the inhabit- 
ants of Rome should be individually questioned as to the law they 
would adopt, and it may be concluded that the ecclesiastics and the 
mass of the people selected the Roman law — i.e,, in this part of 
Italy, the corpus juris of Justinian. This principle of personality 
woiUd tend to die out as the distinctive nationalities in the same 
commonwealth disappeared, and a combination of Roman and 
Barbarian law, applicable to all, would result, but in this process the 
canon and the civil law would be likely not only to survive but to 
absorb the Barbarian laws, owing to the religious authority on which 
the first was based, and the scientific unity which characterised the 
second. 
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607. In France the constitution of Clotaire I, of about A.D. 560, 
shows the principle of personality in full force, but during the subse- 
quent period ot three centuries, and prior to the publication in 
A.D. 864 by Charles the bald of the ** edit sur la paix du royaume," 
a change occurred, and the distinction became territorial in lieu 
of personal, in other words, the individuality of the inhabitants in 
respect of the law to govern them disappeared, and the southern portion 
of the country was ruled according to the lex Romana — i, e., the 
ante- Justinian law embodied in the Breviarium Aliricianum (antet 
par. 529), for, according to Laferri^re, no portion of Justinian laws, 
except the Julian epitome of the novels, was current in the country 
until the end of the nth century. 

But in France, as in Italy, the influence of the clergy tended to 
the introduction and maintenance of the laws of Justinian ; and St. 
Ives, of Beauvais, Bishop of Chartres, who was bom • about 1035, 
and died in 1 1 15, made in A.D. 1092 the collections of canoniod 
texts known as the Pannormia and (?) the Decretum^ in which the 
Institutes, Digest, and Code of Justinian are freely used, besides 
the Breviarium and the Epitome of Julian. It is probable that St 
Ives availed himself of the collections of the same kind already in 
use in Italy, and with which he would be acquainted, for he and St 
Anselm of Aosta, afterwards Archbishop of Canterbury, were 
fellow pupils of Lanfranc, who commenced his legal studies in his 
native city, Pavia, but subsequently opened the celebrated school 
at the Benedictine abbey of Bee, in Normandy, and was transferred 
to the see of Canterbury by William the Conqueror. 

611. The School of Bologna. Although the Lombardian law 
was enforced in the north of Italy, it may be assumed that the study 
of Justinian had not altogether ceased, for St. Damian (bom a.d* 
988, died 1072), Bishop of Ostia, refers to discussions in his native 
city, Ravenna, on the differences in the civil and canonical laws, in 
respect of relationship, in which the authority of the Institutes of 
Justinian was invoked, but the enthusiastic revival of the study is 
due to the chief of the Glossators, Imerius (Werner), the successor 
of Pepo, and the founder of the famous school of Bologna. Imerius 
passed into the service of the Emperor Henry V in 1116, and his 
lectures ceased in 11 18, so that the statement that the revival of the 
study was due to the discovery of the MS. of the pandects at the 
sacking of Amalfi by the people of Pisa in 1137, may be treated as 
without foundation, the only trath in the story probably being that 
a valuable MS. of great antiquity, now known as the Pandecta 
Florentince existed at Pisa, and was transferred in 1406 to Florence, 
on the former town falling under the domination of the latter. This 
Florentine copy of the Pandects is the only one now existing, anterior 
to the time of the Glossators ; but they were in possession of other 
ancient MSS., and it is by a comparison of these with the Floren- 
tine text that the Glossators produced the work in three volumes, 
known as the littera BononiensiSf or the Vulffate, The object of 
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dividing this work into three parts (Dig^tum veins, Inforiiaium, 
Digestum nomtm) has never been clearly ascertained, and the divi- 
sion disappeared in the editions published subsequent to the 17th 
century. 

618. Imerius may possibly be the author of a brief summary of 
Roman law, which appeared, according to Savigny, in Italy about 
the commencement 01 the 12th century, and now known as the , 
Brachylogus toHus juris civilis. It is constructed on the model of 
the Institutes of Justinian, and divided into four books, with extracts 
also from the Pandects, the Code, and Julian's epitome of the novels. 
About the same period, according to Laferri^e, another work of a 
similar character, called the Petri excepiianes legum Romanorum, was 
published by an unknown jurist of Valence in Dauphin^, and dedi- 
cated to Odilo, the vicar of the Emperor of Germany in the kingdom 
of Aries, but, unlike the former work, the extracts of Roman law in 
the latter are modified by the canon law and local customs. 

The term glossator refers to the practice of explaining difficult 
passages and abstruse terms in the text by^marginal notes (glossa or 
glosa), but, in addition to this, their characteristic work, and to their 
incessant labours in the way of tabular references to comparisons, 
parallelisms, concordances, and contradictions in the text of the 
corpus juris, the professors of law of this period supplemented their 
oral teaching by the publication of apparatus, or continuous notes, 
serving as a complete commentary on a title or larger portion of 
the Digest ; sumnuB, or preliminary reviews of the subject matter for 
study ; casus, or examples illustrating difficult points of law ; brocarda, 
or general rules, evolved from a consideration of the details given in 
the text. 

Amongst the successors of Imerius were : the four doctors of 
Bologna (^ulgarus, died 11 66; Martinus Gosia, who died shortly 
before that date ; Jacobus, died 11 78; and Ugo, who died between 
1 166 and 1 171), Placentinus, who was bom about 1 1 20 at Placentia, 
founded the school of Montpellier in 1 180 and died 1 192. Vcuanus, 
who was a Lomb^d, and accompanied Theobald, Archbishop of 
Canterbury, from Bologna to England in 1 144. He extracted and 
glossed parts of the laws of Justinian for t^^e use of the students who 
attended the school of law he founded at Oxford, and from the title 
of the book, Liber ex universo enuclectto jure exceptus et pauperibus 
prcesertim destinatus, it is said the name pauperistes was applied to 
students at Oxford. 

The enthusiasm generated ty the work of the glossators was felt * 
in France, and a large number of manuscript translations of the 
Digest, Ae Code, and the Institutes, in the old French of the 13th 
century, show the ardour with which the study was prosecuted ; 
and as the canon law fell into neglect,' three councils held in the 
1 2th century forbad the study of Roman law by ecclesiastics 
under pain of excommunication. In 1220. the prohibition viras 
particularly directed to the University of Paris, and in spite of the 
protest of Dumoulin 300 years after, and of the exceptional parlia- 
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mentary decree of 1576 in favour of Cujas and others, the prohibition 
was not finally removed until 1679. The effect of diis hindrance to 
the study in Paris was to increase the number of students at Mont- 
pellier, and to lead to the establishment of the schools of Toulouse, 
1228, and of Orleans, 1236. 

626. The list of eminent e^lossators closed with Accursius, who was 
a pupil of AzOf celebrated tor his apparatus, summae, and brocarda. 
(see above). Accursius was bom about X182, near Florence, and 
died 1260. He was professor of law in the University of Bologna,. 
and subsequently completed in retirement, with some aid from his 
son Cervottus, the annotated corpus juris known as the *' great 
gloss,'' and containing a selection from the notes of the glossators 
during the 160 years of their labours. 

629. The Scribentes and the Humanistes. For a period of 
80 years after the death of Accursius, his gloss practically super- 
seded the text, but fell into contempt on the rise of the school 01 the 
so-called scribentes ^ headed by Bartolus^ who was bom in 13 14 at 
Sasso Ferrato, in Umbria, and died 1357. He became professor of 
law in the University of Pisa in 1339, and of Perugia in 1343, and 
wrote commentaries on the Digest and Code, as well as consilia^ 
quesHoneSy and tractatm^ which were greatly used in Italy, France, 
Spain, and Portugal, and substituted rules founded on references to 
the text for the servile submission to the works of the glossators. 

630. Three names in particular (Bude, Zazius, and Alciat) are 
connected with the rise in the i6th century of the third school called 
by Pasquier the Humanistes^ because their studies were not confined 
as hitherto to Justinian's compilations, but embraced the earlier and 
later monuments of law, combined with the auxiliary information to 
be gleaned from historians, prose writers, and poets. 

Budiy of Paris, who was secretary to Louis XII, Master of 
Requests under Francis I, and a friend of the librarian, John 
Lascaris {anie^ par. 595), published his annotations upon the Pandects 
in 1508, but he and the German Zazius^ the author of several anno- 
tations of ante- Justinian works, were rather scholars than jurists, 
like Andr^ Alciat (bom at Milan 1492, died 1550), who published 
in 15 18 commentaries on the three last books of the code, and 
became professor of law in the University of Avignon 1522, in that 
of Bourges, 1529, and subsequently taught at Pavia, Bologna, and 
Ferrara. He was succeeded by the most illustrious of the humanists, 
James Cujcu (bom at Toulouse in 1522, died 1590), who produced 
his notes on Ulpian in the same year (1554) that he became pro- 
fessor of law at Cahors, and by his writings and teaching gave a 
great impulse to the philosophic study of Roman law. 

633. Roman law as an element of French law. The study 
in the south of France {ante^ par. 607, 618), without legislative 
authority, of the corpus juris of Justinian, caused it in the course of 
the 1 2th and 13th centuries gradually to supersede the ante-Justinian 
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law, on the ground ttiat it was only a more accurate expression 
of the same law, and this district from being known us that of the 
lex Romana, came to be called the/ays dt droit Arit — Lt., the part 
of the country where the body of laws of Justinian served as the 
basis; modified by local customs ; and even in the north, in the fnyt 
de antittvK, evidences of the legislation of Justinian may be tiaced 
from the reign of St. Louis in the old law books, although Roman 
kw was only accepted there as a supplement to the looQ customs, 
and to serve as a sdeatific model for the instrnction of the jurist. 
Matters thus continued until the end of the last century, when (he 
new system of codes appeared, producing a uniform legislation in 
harmony with the social condition. 

The history of Roman law may usefiilly serve as an introduction 
to the history of French law, but Roman law is only one of many 
elements producing the law of France, the other elements are to be 
sought in barbarian, feudal, customary, and cai in the 

monarchical ordinances. a^ 



PERIODS IN THE HISTORY OF RCft^A^S! ^^4)1?. 

The epochs in the history of Roman law, adopted with slight 
variations by Hugo, Gibbon, Mackeldey, Giraud, Wamkcenig, and 
Blondeau, are based on internal considerations without regard to 
the course of external historj', and may be summarised thus : — 

(i) Infancy. From the foundation of Rome to the twelve tables, 
B.C. 753 to B.C. 451. In this period the effect of the writttn code 
as regards private rights, is to place patricians and plebeians On the 
same footing. Information as to this epoch is derived from the 
fragments of the twelve tables themselves, and the most celebrated 
junsconsult of the age was PapwiuS: 

(2) Youth. FromthetwelvetablestoCicero,B.C.4SItoB.C. loa 
During this period the law divides 'mXO jus cruiieasxAms honorarium, 
and the greater part of the inhabitants of Italy acquire citizen rights. 
The works of Cicero are the principal source of information, and the 
leading jurists were Apfita Claudaa, Flavius, Conmeimius, jSlius, 
and Cato. 

(3) Manhood. From Cicero to Alexander Sevenis, B.C. 100 to 
A. D. 250. The empire has become vast in extent, jurisprudence has 
attained a high pitdl of perfection as a science, and nearly all the 
subjects of the empire are assimilated to Roman citizens. Informa- 
tion as to this penod is derived from the extant works of the juris- 
consults on the laws which emanated in the form of plebisdta, 
senatns-consulta, and imperial constitutioiu. The leading jurists 
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were Sccevola^ Servius Sulpidus, Labeo^ SaHnus, Julian^ Gaius^ 
Paptnian, Patd^ Ulpian^ Modestinus. 

(4) Old age. From Alexander Sevenis to Justinian, A.D. 250 to 
A.D. 550. During this period the provinces were devastated, and 
the empire itself threatened at all points. The science of lavir de- 
generated into the quotation of the writings of the ancient prudentes 
supplemented by imperial constitutions. Information as to this 
epoch is obtained from the constitutions themselves, and the leading^ 
Yax\&\&'^&[^ HermogenianuSy Gregorianus^ Tribonian^ and Theophilus^ 



PART II. 



GENERALIZATION OF ROMAN LAW. 



I. In this portion of the work the rules of the Roman law are 
presented in the form of general principles, so as to afford the student 
a comprehensive view of the whole subject, apart from details and 
from the constitutions and fragments in which they lie imbedded. 

5. Arrangement of subject matter. The principal monuments of 
Roman law (such as the twelve tables, of which the order is only 
known by conjecture, the praetors* edict, the sentences of Paul, the 
Theodosian code, and the Justinian Digest and Code) do not present 
a methodical arrangement. The nearest approach to a scientific 
division is that foimd in the Institutes of Gaius^ followed (nearly) 
in the regulse of Ulpian^ and adopted in the Institutes of Justinian 
(part i, par. 548), according to which law is treated under the heads 
of persons, things , actions y but the arrangement is not carried out in 
details, and the modem German school, to whom the law is livings 
is therefore divided into two sects, one. adhering to the above divi- 
sion, the other adopting a more philosophic system in which the first 
part is reserved for the exposition of general principles, and the 
second part devoted to the special subjects falling under the heads 
of real rights, obligations, family rights, and successions. 

But in countries where Roman law is treated as the legislation of 
the past, it should be studied historically and according to its own 
classifications, though in this generalization some latitude may be 
permitted, because the idea of a philosophical survey of the general 
principles of law is itself a modem creation. 

§ I. — La;to and the causes producing it. 

Idea of Law. 

8. In the infancy of Rome the word law (jus) suggested the 
idea of the imperative and harsh order (jussum), the technical and 
rigorous formula which was a patrician mystery and an aristo- 
cratic weapon, but in the course of time, and with the progress 
of civilisation and science, it acquired a totally different charac- 



74 GENERALIZATION OF ROMAN LAW. 

ter, so that on the completion of the systen^ its foundation was no 
longer based on authority but upon reason^ and the science of law- 
reposed upon that of plulosophy (Non ergo a pratoris aiicto n^ue a 
xii tabulis sed penitus ex intima philosophia hauriendam juris 
disciplinam putas — Cicero), and imperial constitutions adopt the 
principle of reason over-riding positive rules (Placuit in omnibus 
rebus pracipuam esse fustitia aquitatisque quam stricti juris rationem. 
Code 3, 1 1 8.) From this philosophical point of view the Roman 
jurisprudents used the expression law in an abstract and general 
sense to mean **that which is always good and equitable {quad 
semper tequum ac bonum est jus dicitur ut est jus naturale, Paul), or 
in a collective sense as a body of precepts or doctrines, it was " the 
art of that which is good and equitable ** (jus est ars boni et cequi^ 
Celsus), and so employed for the whole body of law (jus publicum, 
civile, gentium.) These definitions are wanting in precision, for 
what is bonum and what is aquum ? but they indicate the change of 
ideas, and Cicero alludes to the true principle when he says that the 
explanation of the nature of law must be sought in the nature itself 
of man (Natura enim juris nobis explicanda est, eaque ab hotninis 
repetenda natura. ..Nos adjustitiam esse natos neque opinione sed natura 
constitutum esse jus — Cicero, de legibus), for law is nothing but a 
metaphysical conception, deduced by reason from the relations of 
man to man, in consequence of which one man acquires the power 
of exacting action or inaction from another. This law is rational if 
the necessity of action or inaction is deduced from reasoning alone, 
but it is positive if, rightly or wrongly, the necessity results from 
authority. 

15. The immediate consequences of law are the powers and the 
advantages it confers. The word jus or rather jura, rights, is still 
used, but now indicates, not the objective cause, but the subjective 
ejfect — i.e., the power of doing, omitting or requiring somethingv 

17. The elements producing law are three, viz. : — 
(i) Persons, i.e., beings, whether men or legal abstractions, 

capable of being the active or passive subjects of rights. 

(2) Things, i.e., corporeal or legal abstractions, capable of being 
the objects of rights. These two the Roman lawyers recognised, 
but they omitted — 

(3) Events, facts, acts of man, i.e», the efficient cause and com- 
prehending the idea of time, place, intention, form. 

These three elements combine to engender, transmit, modify, and 
extinguish rights, but the idea of the share of the last mentioned is 
the work of modem analysis. 

Of Persons. 

21. The yfOxA persona has two meanings. 

(i)* Every being capable of having and being subject to rights, 
ue., of being the subject, active or passive, of rights, and there- 
fore consisting of two divisions — (a) natural or physical persons, 
the singularis persona of Ulpian ; (iS) moral, abstract, fictitious,, 
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civil, juridical persons, t.^., pure l^al creations^ and hence a 
slave being only the object of rights, had strictly no persona^ but 
from the earliest times the fact of the slave's existence as a living 
being, in relation with other men, compelled their classification 
amongst /^j<7iu. 

(2) Each character sustained by the same man, in virtue of which 

he had rights or obligations, as father, son, husband, tutor ; and 

hence the expression sustinere personam^ hereditas personam defuncti 

stistinetf i.e,, sustains the mas^ {the persona) of tne deceased. 

24. Status was composed of three elements — ( i ) liberias^ (2) civitas^ 

(3) fafftiliaf and their imion constituted the caput or persona of the 

Roman civil law, but both status and caput are also used by Roman 

jurists in a more general sense (part iii, par. 197). 

26. Libertas is opposed to servitus, and hence the first division of 
men into free (liberi^ and slaves (send). The influence of stoic 
philosophy led to liberty being considered the natural state and 
slavery as against nature^ but established by the custom of nations. 
Christianity came later, and by introducing the dogma of equality, 
tended to abolish the institution, and hence in connection with the 
subject there were three periods in the history of the growth of ideas. 
A new class, that of the agricola or coloni, arose with the £edl in the 
value of land, and the admission of barbarian hordes within the 
limits of the empire (see part i, par. 488, 583), and these prepared 
the way for the modem serfs and domestic servants. 

29. The manumissio was at first a political act, and on account of 
the importance of making a new citizen, required the intervention of 
the city, but it was gradually abandoned to private law. The effects 
of enfranchisemeni were to divide men into two classes : — 

!i) Ingenuiy ue,y those bom free. 
2) Ubertinif i.e,, those freed, the liberti of their patrons. 

31. In primitive law there existed but one class ot lidertinij and 
they were Roman citizens, though of an inferior condition. Under 
Augustus and Tiberius two new classes sprang up without city rights, 
viz., the fireed latini juniani and the dediticn, but Justinian made 
them all citizens, and under his last novels the only distinction from 
ingenui was the bond and rights of the patron. 

32. Civitas. The whole life of the Roman was tinged with the 
iajct of citizenship, and without it he had no status, i.e., no power 
of exercising civil rights. Opposed to the dins was the peregrinus^ 
the hostis, and the barbarus, all three terms equivalent as regards 
the civil law, to whom it had no application ; but peregrini, in a 
restricted sense, applied to those strangers at Rome who ultimately 
exceeded the citizens in number and for whom iheprcetor peregrinus 
was established (see part i, par. 197, 222, 396). The intermediate 
class, whether of individuals or of whole communities, which 
subsequently sprang up between the civis and the peregrinus, 
possessed only a portion of the rights (greater or less, accoiding to 
the particular concession) arising out of the components of the jus 
dvitatis (viz., the connubium and the commercium, the latter usually 
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including the testamenti factio\ hence the distinctions (part i, par. 
iS6, 187, 188, 448) as to the romani coloni, socii latini, laiini 
colonarii, latini /uniani, eUdiHcU, and the class of freedmen assimi- 
lated to the last. 

Under Caracalla all the subjects of the empire, became Roman 
citizens, and under yustinian the two inferior classes of freedmen 
(latini juniani and deditidi) were suppressed. 

As the title of citizen extended, so the character of the civil law 
altered and approximated to the jus gentium, until under Justinian 
the characteristic peculiarities of the former disappeared. 

4a Familia, Under the word "family" may be included : — 
(i) The paterfamilias and his wife and children in power. 

(2) The reunion of all the agnates under the common chief, if 
he were alive (the real civil law family). 

(3) All the slaves, and those in xvamt^, although only classed 
as things, without any family tie. 

(4) All the property, the patrimony of the chie^ 

The last head is the sense in which the word is used in the twelve 
tables, V, (4), adgnatusproximusfamUiam habeto (5) gentilis fatniliam 
nancitor, for the type of the Roman family was an aggregation, 
bound together in three ways. « 

Politically. The patrician family dominated, and had 'within 
it the plebeian families, united by the bond of clientage (part i, 
par. 15). Any alteration in the constitution of the family involved 
the aid of the comitia. 

Religiously, The family was united by particular acts of 
sacrifice [e.g., the sacrifida piacularia gentis fforatia, founded by 
the Horatii for the murder of their sister), and the pontiff's inter- 
ference was necessitated in case of any alteration (part i, par. 40). 
Privately, The property, obligations, and inheritance centred 
in the persona of the deceased, and the transference of these 
rights, or the faculty of representing in the city^this persona, 
required the aid of the comitia. 

The foundation of the family is due to marriage (with the Romans 
the civil marriage), but legally the potestas is the basis, for this civil 
^law bond marl^ Uie limits of the family, not the ties of blood or 
marriage. 

46. Potestas, The chief of the household is the only independent 

individual. He is proprietor of all the others and of all the goods 

of the family, and hence another division of persons arises, viz. : — 

(i) Sui juris or independent persons (paterfamilias or mcUer- 

famtlias) of any age, and whether married or not, and whether 

with or without children. 

(2) Alieni juris or those subject to the potestas of another 
(aJieno juri subjectus). 

The second class was only the representative, the instrument of 
the first, and had no individual persona, except in public law^ 
according to which, if free and a citizen, the members of this class 
were independent, and could vote and hold office, though it is 
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uncertain how they could vote in the comitia ceniuriaia (part i, 
par. 56, 66), for the citizens were there classified according to fortune, 
and only the sui juris had property. The potesttu was of three 
kinds : — 

(i) Potestas proper, /.^., the power of the master over the slave 
(potestds dominorum) and that of the father over the child (patria 
potestas), the latter acquired hyjusta nuptia, adrogatio or adoptio, 

(2) Manus, The power of the husband over the wife, by which 
she became a daughter, and due to justa nuptia {post, par. 5S), 
resulting from confarreatio for patricians, co-emptio or "usus for 
plebeians (see part i, par. 88, 89, 329). 

(3) Mancipium, i.e., the power over the freeman, acquired by the 
solenm alienation or civil sale {mancipatio). In this way the chief 
could sell his children or wife in power, or by the same method 
abandon them, to avoid repairing damage caused by them (noxali 
causa mancipatio). The effects of the power were in general to 
assimilate the person so sold to a slave in the family (servorum loco 
constituuntur), whilst free in public law, and every five years at the 
census all those in mancipio for fictitious rather than serious causes 
recovered their freedom. (Gai. Inst, i, § 140.) 

The old expression was nexus {nexu zdnctus), that is, the position 
of the paterfamilias debtor, who gave himself as security to his 
creditor by the sale (nexum, mancipatio, alienatio per as et libram) 
of his person, and hence that of his family and patrimony. This 
kind of alienation was prohibited in B.C. 326 (part i, par. 175), and 
probably never was irrevocable, being put an end to by the payment 
of the debt, when the released debtor was called solutus. The same 
power was acquired by a person being cuidictus by the magistrate, 
either because he was a defaulter in respect of the payment of a debt 
or on account of the commission of an offence, such as furtum 
ffianifestum, and adjudicatus was the position of the person sentenced 
(judicatus) by the judge, after which the creditor proceeded to get 
him addictus. Gaius (Inst, i, § 141) scarcely alludes to the nexum 
or the addictio, though he details the mancipium, which had, how- 
ever, softened in character and was chiefly used fictitiously. 

58. The justum matrimonium (justa nuptia) was an exclusive 
privilege of citizens or of those having the connubium, A public 
solemnity was not essential to marriage, consent and tradition 
sufficing, but farreum, co-emptio, or usus, was required to give the 
husband the manus over the wife {ante, par. 46). The lex Canuleia 
{ante, par. 150) gave the connubium hQtween patricians and plebeians. 
The lex Papia Poppea gave it between ingenui and libertini, and the 
constitutions of yustinian allowed senators to ally themselves with 
^t freed or with those of low birth. 

Sponsalia lead to, and repudium, divorcium, dissolve the marriage. 

Other unions were — (i) Concubinatus, i.e., licit intercourse without 
marriage, the children were naturales liberi, having a recognised 
father, but legitimation was required to produce the patria potestas, 
(2) Stuprum, i,e., illicit connection, the children were spnrii, vulgo 
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quasitiy and incestus or adulterium made the issue incistuosi or 
adulierini, (3) Contubemium^ i.e,, the natural union of slaves 
producing no civil effects, but the laws contained dispositions in 
respect of the position of children bom through the union of slaves 
and free persons (Gai. Inst, i, § S4, 85). 

62. CognoHo was the bond between persons united by blood, or 
(as in the case of adopted persons) that which the law reputed as 
such (cognati; quasi una communiter noH). The direct line is linea 
recta, and is superior when ascending, inferior when descending^ 
collateral lines are transversa (obliqua, ex transversa, a latere), and 
each generation is one degree. Civil law took little notice of cogna- 
tion, except as to prohibitions of marriage (see part iii, par. 106). 

64. Agnatio was the civi/ law bond uniting cognate members of 
the same family (qui ex eadem familia sunt), and of which the 
paternal or marital potestas was the efficient cause, so that persons 
not under the potestas did not belong to the family, that is to say, 
those would be excluded who would not be of the family if the 
most distant ascendant were still alive (see part iii, par. 1018). 
' 65. Gens was an ancient civil bond, the nature of which it is 
difficult to trace (see part i, par. 16 ; twelve tables, v. (5) ; part iii, 
par. 1032), probably it was originally patrician agnation, but it 
also implied privileges in respect of the relations of patron and 
client, and in the absence of agnates it gave the inheritance and 
tutorship. It was rare in the time of Cicero, and had disappeared 
prior to Gaius (Inst, iii, § 17). 

67. Affinitas was alliance by marriage. It affected the position 
of the contracted parties, and of their cognates, but it did not con- 
fer any civil rights. The degfrees of relationship arising from this 
bond were assimilated to those arising from cognation. 

The gens disappeared first, then the nexum and the ctddictio of the 
free man. After these the manus and the mandpium (except as 
fictions to elude the civil law, see part i, par. 329). The jfUius 
familias acquired a separate entity as to person and goods. The 
praetor sided with cognates ; and finally, under Justinian, of the 
four family ties — {i) political ; (2) religious; ('^) private civil law, 
and (4) natural, only the last remained. 

70. Loss or change of status. Of the three elements {ante, par. 
24) of status or caput, if — 

(i) Liberty was lost it entailed the other two. 

(2) Citizenship lost entailed the family, and therefore both 
entailed the loss of civil status {status amittitur). 

(3) Family lost did not affect the others (salvo statu), but the 
status was modified {status mutatur), for the individual changed 
familia, property, and persona. 

The first event was styled maxima, the second media, and the 
third minima capitis diminutio (see part iii, par. 197). 

74. Existimatio, Independent of status, other considerations, 
political and physical, affected the position of a citizen. For civil 
rights his honour must be intact, Existimatio est dignitatis illcesa 
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status legibus ac moribus comprobatusy and this existimatio might be 
lost {aut consumitur) or diminished {aut minuitur). The alterations 
were three — 

(i) Infamioj entailing legal incapacities, and attaching to famosi, 
qui notantur infamia, or simply notaii, i.g., those marked by the 
censor, on account of following certain professions, or of having 
been guilty of certain acts, e.g., bankruptcy or condemnation in 
particular actions (see part iii, par. 287, 2335). 

(2) Turpitudo. This resulted from course of life (see part iii, 
par. 790), and gave rise to similar legal incapacities, though only 
due to opinion^ and not caused by written law. 

(3) Levis nota, attaching to freed persons and to the children of 
actors (qui artem ludicram faciunt). The regulation incapacitating 
such persons from marrying senators or their children was sup- 
pressed by Justinian. 

Although the expressions /^ryt?«/y turpes, viles persofUE, etc., were 
very indiscriminately applied, the distinctions were well marked, but 
the senate, the emperor, or the magistrate could remove the brand 
of disgrace, and time also tended to obliterate its effects. 

77. Rank. The legislation of Rome tended to perpetuate strong 
caste divisions, and society also drew distinctions as to occupation or 
profession. In respect of immunity from many of the rules of law, 
soldiers were the most favoured, and certain privileges attached to 
the liberal professions {liberalia studia). 

*JQ, Religion. The differences in the rights of persons, according 
to their religion, commenced with Christianity. At first, the penalties 
of the law were directed against christians, but afterwards in their 
favour, and hence two classes — (i) Christians , i.e., the faithful or 
orthodox catholics {prthodoxi catholid), recognising the dogmas of 
oecumenical councils. (2) Heretics (Aaretici), divided into apostates 
and Jews. Only orthodox christians enjoyed the plenitude of rights, 
the yezus being in the worst position, not having the connudium 
with, or the capability of being witnesses against, christians, nor 
could they hold any magistracy. The Codes of Theodosius and 
oi Justinian contain many regulations on this subject. 

80. DomicUium. The domicile of a person is where he is assumed 
to be in the eye of the law {uH quis larem rerumque et fortunarum 
suarum summam constituit ; unde non discessurus, si nihil avocet; 
unde cum profectus est peregrinari videtur; quod si reditt, peregrinari 
Jam destitit — Code 10, 39, 7) 5 and this assumed place of residence 
may vary according to the rights to be exercised, e.g.y for the con- 
tract of marriage, or in respect of real rights, or in relation to elec- 
toral privileges. It is not the legal relation existing between a 
person and the place where he exercises his rights ; nor is it the place 
where he has his principal establishment, but it is ai the place. It 
gives the quality of incola, in relation to public duties, magistracies, 
and particular jurisdictions. Conjointly with this, by origin, adoption, 
or manumission, the individual may belong to the local city, which 
makes him a citizen, with greater or less rights (civiSf municeps). 
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After the constitution of Caracalla (part i, par. 396), Rome became 
the common country; but the question was still of importance, on 
account of differences in the soUy which continued until the time 
of Justinian : hence three political conditions might be involved, 
viz. :— (i) Rome, the common country. (2) The local city. (3) The 
domicile ; but the subject of absence in respect of the distinction 
between the actual place of residence and the assumed domicile, 
was not clearly defined or understood in the modem sense. 

84. Sex has been~a ground of exclusion from public law in both 
ancient and modern times, but in private law the condition of women 
has tended to improve with the progress of civilization. In primi- 
tive law the woman was under the potestas of her father or the manus 
of her husband, and if she became sui juris (materfamilias), she 
was placed under the perpetual tutelage of her agnates and deprived 
of power over her children ; hence the expression mulier autem 
familicB sues et caput et finis est. But, through the aid of fictions, the 
rigours of the civil law had been undermined even during the Re- 
public, and under Justinian the character of the ancient system dis- 
appeared, though legal distinctions between men and women con- 
tinued to exist ; for women arrived at puberty earlier, and the law 
was sometimes less and sometimes more favourable to them. The 
hermaphroditus was held to belong to that sex which predominated 
in the individual. 

86. Age, TYit primitive law took account of two physical pheno- 
mena — the power of speech and that of procreation ; the former for 
the sacramental words, which could not be pronounced by another, 
and the latter in relation to marriage. The tendency of Frcetorian 
law was to look to the intellectual development, and hence the 
following divisions : — 

(i) Infancy i or the period of about two years, during which the 
individual fari non potest^ according to primitive law, or has 
nullum intellectumt according to later jurisprudence. 

(2) Infancy to puberty ^ i.e., from the time that the infant can 
pronounce the sacramental words, until the necessity ceases for a 
tutor to augment or fill up {augere) his persona, in order to enable 
him to perform a civil law act Philosophical jurisprudence here 
made a moral division, (o) Infanti proximus, terminating at 
seven years, owing to the ancient medical ideas as to the changes 
in the bodily organization, but still the infant was allowed by a 
favourable interpretation {propter utilitatem), even at this period, 
to act as soon as he could pronounce words, in those cases 
where his own presence was necessary (Gai Inst., iii, § 109). 
()3) Pubertati proximus, commencing at seven years, when the 
child was considered to have some intellect {aliquem intellectum 
Aabet) though no Judgment, and hence the pupil could act even 
without his tutor m matters not requiring judicium. A constitu- 
tion of Theodosius (see Just. Cod., vi, 30, 18) seems to assimilate 
the minor under seven years to the infans, without reference to 
the exact age when he acquired the power of speech (sive maturius. 
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stvgtardius, filius fandi sumat auspicia), and hence infans came to 
imply less than seven years, and was therefore equivalent to the 
term infanti proximus. As to the duties of the tutor in relation 
to these periods in the age of the pupil, see part iii, par. 234. 

(3) Puberty vtz& fixed for women at twelve years, but it was not 
until the time of Justinian that the age of fourteen was also arbi- 
trarily established for men as the term when the impubes became 
pubes. After puberty justa nuptus could be contracted, and the 
tutelage for men ceased as, according to the civil law, the persona 
of a Roman citizen was complete, and according to the theory of 
jurisprudence, the individual possessed intelligence and judgment. 
(4] Majority was attained at twenty- five years, after which, under 
ordinary circumstances, the praetor would no longer interfere for 
the protection of the interests of the individual (part iii, par. 263). 
(5) Old A§e (senectus), as a ground for, exemption from public 
duties, commenced at seventy years. 

The terms major and minor were only comparative, but if used 
alone they usually meant above or below twenty-five years of age. 

93. Infirmities f bodily and mental. Legal incapacities and exemp- 
tions might arise in the case of spadones, castrati, deaf persons, 
dumb persons, the deaf and dumb, and those afflicted with incurable 
maladies. 

The theory of curators originated from the consideration of mentaJ 
infirmities, but the Roman law was not very precise in, its distinc- 
tion. The furiosi were those who had lost their intelligence, the 
menti capti or dementes were idiots or those wanting in intelligence, 
and as to ihtprodigus see part iii, par. 263. 

95. Tutela-Cura. To persons sui juris, but incapacitated from 
general causes (impuberty, and, formerly, sex), the civil law gave a 
tutor to complete the persona ; and for accidental incapacities, due to 
the particular individual, a curator was appointed to take care of the 
property, the idea of protecting the individual belonging to an 
advanced period of praetorian jurisprudence. 

99. yuridical Persons, The people {populus), the state {respub- 
lica), or later the emperor (if. e., in his public capacity), the 
magistracies, the municipia and other cities, the curia of the towns, 
the cerarium of the people (finally absorbed in the fiscus of the 
emperor), the inheritance not yet acquired {hareditas jacens), the 
peculium, the pagan temples, and colleges of Pontiffs, and the 
christian churches and different orders of the clergy which replacjed 
them, the ponvents, hospitals, and charitable foundations, univer- 
sities, and corporations, were all abstract persons, and might be 
the active or passive subject of rights; but every corporation had to 
be specially authorised by a law, or senatus consultum, or an im- 
perial constitution ; and at least three persons must join to found, 
though not necessarily to continue, the existence of such corporate 
bodies. 

102. Extinction of persons. Death, physical or legal (as in the 

G 
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case of loss of liberty) terminated the existence of the individual, 
either actually or in the eye of the law, but the persona by death 
was merely shifted to the new bearer. 

Of Things. 

105. The word res denotes everything which may be the object of a 
righty hence it includes slaves and abstractions, though the earlier 
jurists probably only included corporeal objects useful to man. 

108. Classification of things. The Roman jurisconsults did not 
arrive at any very methodical arrangement. 

109. In respect of their creationt things were divided into— 

(i) Corporales, i.e,, qtuB tangi possunt, or physical bodies, as 
fundusy honiOy vestis, etc. 

(2) Incorporates y i.e.y qua tangi non possunty or juridical 

objects, as the inheritance, a servitude, usufruct, obligation, etc. 

III. In respect of religiony and according to Gaius (see part iii, 
par. 302), the principal division of things was into (i) Druini juris 
and (2) humani jurisy the former on account of the saceitdotal 
character of primitive law, being again subdivided into — 

(o) Sacra y or consecrated to the gods ; (iB) I^eligioscBy or al^mdoned 
to the lower gods, as tombs, etc., but the tomb oi an enemy was not 
religious, though that of a slave was, and a divine thing in the 
power of an enemy was profane, and its divine character only 
restored by re- conquest, by a sort oi jus postliminii \ (7) Sanctay 
or things assimilated to those divine for the sake of pi^otection, as 
walls, gates of city, etc. And under this head are included the 
sacred things of each family or gens ( sacra familiay sacra gentis). 

113. In respect of the state and oi private law, through the rules 
as to commerciumy a territorial distinction affected immoveableSy 
according as they were situated on the — , 

(i) Ager RomanuSy or soil of the civil law (part i, par. 92). 

(2) Italicum solum y or Italian soil, assimilated to the a^ 
romanuSy and from which sprang the jus italicumy accorded to 
cities and countries beyond the confines of Italy. 

(3) Solum provincialey or land not enjoying the rights of the 
civil law. 

The constitution of Caracallay in so far as it affected these differ- 
ences, was personal only y hut Justinian (code 7, 25, and 31) abolished 
all distinctions. See part i, par. 396 (2). 

121. Mandpi and nee mancipi. This distinction existed at the 
time of the twelve tables. See part i, tables v (2) and vi. The res 
mancipi were not s)aionymous with things of the civil laWy although 
everything outside the civil law was nee mancipiy but they re- 
quired a juridical and sacramental act, the mancipium (later manci- 
patio) to transfer them (mancipi vero res (sunt) qua per mancipa- 
tionem ad alium transferuntur unde... mancipi res sunt dicta. Gai. 
Inst. 2, § 22), whilst simple tradition sufficed for res nee mancipi ; 
and mancipi things could not be alienated in all cases where nee 
mancipi things could be, for even when the authority of the tutor 



OF THINGS. 83 

had become a fiction, certain tutors to woman could not be compelled 
to authorize three acts, viz. : — (i) Her testament; (2) obligations 
incurred by her, and (3) the alienation of things mancipiy and 
without this authorization usucapion would not give possession. 

Ulpian (Reg. 19, § i) gives a list of res mancipi, viz. : — {i) pradia 
in iialico solo, tarn rustica, quails est fundus, quam urbana qualis 
dotnus ; (2) jura prcediorum rusticorum, velut via, iter, actus, aqua 
ductus {i.e., only on the soil of Italy, and no «r^fl« servitudes for the 
isolation of Roman houses (insula) rendered urban servitudes rarer 
and later in coming into existence ; (3) servi et (4) quadrupedes qua 
dor so collove dotnantur, velut boves, muli, equi, aseni. 

Hence all incorporeal things (except rural servitudes, which were 
identified with the soil) and Xht whole patrimony (familiapecuniaque), 
sold by a fictitious mancipation, were res nee mancipi. 

Res mancipi therefore originally consisted of the important objects 
of a man's household, i,e,, those things identified with himself, as his 
land, the house on it [mancipi, because attached to soil, not other- 
wise), his wife, children, slaves, and beasts of burden, and this list 
never increased, though instruments of cultivation (instrumenta), 
if incorporated for perpetual use with the land, were held to be 
mancipi, otherwise not. But res nee mancipi were not necessarily 
outside the civil law [ji.e,, except mancipation, every other Roman 
method of acquisition applied to them), for otherwise there would 
always have been two kinds of ownership, one Roman, the other not, 
but according to Gaius (Inst, ii, § 40) there was at first but one 
ownership, that according to civil law (aut enim ex jure quiritium 
unus quisque dominus erat, aut non intelligebatur dominus). Before 
the time of Justinian the distinction between mancipi and nee mancipi 
had practically disappeared, and he formally destroyed it. (Code 

vii, 31- ) 

131. In respect of the owner, things were divided into — 

(i) Res communes omnium, e.g., the air, running water, the sea 
and its shores, etc., which all may use but not acquire. 

(2) Res publica, (o) common to all, as public roads, rivers, 
harbours ; (j3) in the hands of the state, as public land, revenue, 
slaves (in pecunia, in bonis, in patrimonio populi). 

(3) Res universitatis, in the hands of corporations. 

(4) Res privata (or singulorum), in the hands of private persons. 

(5) Res nullius (under which some include res divini juris and 
res communes, res publicce, res universitatis, because they belong 
to no one in particular), either having no owner, as wild animals, 
etc., or abandoned (pro derelicto), or ownership has ceased, and 
no new owner has yet succeeded (as in the case of an inheritance 
not yet acquired). 

All these may be included under the general expressions — 

( I ) Res nullius, or extra nostrum patrimonium, and (2) res alicujus, 

or in nostro patrimonio (called bona, pecunia). 

133. The ager publicus was opposed to the ager privatus, and 

meant laind reserved as the property of the state (part i, par. 92, 
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265), and of which the actual holders only had possession, not 
ownership. It was susceptible of the following subdivisions : — 
(i) A^ quastoriij or conquered territory to be sold in lots by 
auction. 

(2) Assignati, to be gratuitously distributed in lots to the 
plebeians, and later exclusively to veteran soldiers. After sale 
or distribution both (i) and (2) would become ager prrvattu, 

(3) Occupatoriif open to any citizen to occupy and clear, some- 
times gratuitously, at other times at a small rent. 

(4) VectigaleSf when strictly a rent was due to the public 
treasury. This land was given to farm, or in emphyteusis, or 
abandoned to indefinite possession, or seized by patrician and 
powerful families and made hereditary. 

(5) Subcisim, ue.y the land remaining to the public after the 
distribution of the rest 

In the time of the emperors a distinction also existed between— 
(i) Promncia populi Romatti {pradia sHpendiaria) or provinces of 

the senate, and (2) Pravincia Casaris (prcedia tributoria) (see part i, 

par. 338). 

134. In respect of physical nature, distinctions were incidentally 

noticed in Roman law, e,g. — 

1. Res mobiles^ or se mauentes^ or simply maventes, 

2. Res immobiles, or qua soli sunt, or res soli, or qua immobiles 
sunt vel esse intelligutUur, but usually designated by particular 
expressions as pradia, fundi, cedes. Res mobiles, when vincta, 
fixa, or perpetui usus causa, might become a part of and share the 

fate of res immobiles, and incorporeal things might (as in the case 

of servitudes) become attached to and form part of immobiles. 

The consequences resulting from these distinctions were im- 
portant, e,g, — 

(i) As to the civil law applying to the territory where the im- 
moveable situated ; (2) As to the soldiers' acquisitions of moveable 
booty only ; (3) As to the difference of time fixed for the usucapion 
of moveables and immoveables ; (4) As to the presence of and 
the quantity of things which could be the subject of a mancipation 
(part iii, par. 312) ; (5) As to the deductio or solemnity in addition 
for immoveables in the actio sacramenti (part iii, par. 1864) ; (6) As 
to the later law of dowry in respect of immoveables (part iii, par. 
582) ; (7) As to furtum not being applicable to immoveables ; (8) 
As to the interdict utrubi for moveables and uti possedetis for im- 
moveables ; (9) As to real servitudes, necessarily only existing for 
immoveables ; (10) As to the cases where moveables allowed to be 
sold before immoveables, as in pledges; (ii) As to what went with 
immoveable things sold or left by legacy ; (12) As to what was 
included in a legacy of moveables. 

138. Other divisions were — 
(i) Things divisible, i,e,, either physically or in a juridical 

sense, and (2) things indivisible, i,e., in law no part held distinct 

from the whole. 



immmmmm^^mma^mm^f^m 



, OF FACTS, EVENTS, OR ACTS. 8$ 

(i) Res principcUes and (2) accessionesy 1.^., dependent or subor- 
dinate things. 
139. The following distinction was of practical importance— 

(i) Genus, i.e., kind, as some wine, oil, wheat, money (see 
part iii, par. 1209). 

(2) Species, i.e., the particular individual thing, as the wine, 
the oil contained in such a vase, the money in such a coffer. 
As the first were usually determined by their number, weight, etc'., 
the Romans called them things qua pondere, numero, mensurave 
constant, for the only question would be whether equivalents were 
in eadem qucUitate et qtmntitate, but according to the intention of 
the parties the same thing might be considered either in genere or 
in specie. From this distinction of things, capable of being or of 
not being replaced by others, came the barbarisms, res fungUnles or 
nonfungUnles, the former referring to things which could be replaced 
by one another (quarum una vice alterius fungitur), and the same 
distinction led to a further division of things — 

(i) Quce ipso usu consumuntur (quce in abusu continentur). 
These things were usually in genere, but the contract of the parties 
might determine otherwise. 

(2) Quarum saJva substantia utendifruendi potest esse facultas, 
i.e., things which could be used without destroying them. 
143. In respect of composition or aggregation, Pomponius draws 
the following distinctions — 

(i) Res singulares, individual things, i.e., contained in a single 
being (uno spiritu), as a man, a tree, a stone. 

(2) Rerum universitas, and of two kinds (a) ex contingentibus, 
i.e., several bodies bound together, as a building, a ship ; (jS) ex 
distantibus (uni nomini subjecta), different distinct bodies united 
under one name, and composing one whole, as a drove of oxen, 
or of horses, or of slaves, and so the comic poets speak of their 
staff of actors as grex noster, and tabema means a shop furnished 
with merchandise, fundus instructus, a farm with its instruments 
of cultivation. In the same way legal aggregations may exist, as 
the pecuHum, the dos, or the hcereiitas, and to these the term 
universitas eminently applies, and the commentators call them 
universitates juris, as opposed to iho^Q facti. 

Of Facts, Events, or Acts.' 

145. The Roman jurisconsults excelled in recognising the notion 
of facts or acts, but they did not include them in their classifications 
of the subjects and objects of rights, although they are the efficient 
cause, the generating element of all rights, and are present in every 
part of the law. 

Factum, from facere, to do, implies an action of man, but the 
expression is generally understood in a larger sense, for facts may 
be caused either (i) without the intervention of man; (2) by his 
direct or indirect intervention ; (3) by the immediate effect of his 
will; and they may consist in negation, i.e., in an event not happen- 
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ing, as where a man refuses or omits to do, or the fact may be an 
abstract creation really not existing. 

Facts may affect man himself (^r.^., his birth producing filiation, 
and so as to paternity, marriage, illness, death), or things (^.^., 
their creation, composition, alteration), or both combined («.^., pos- 
session or loss of possession of a thing by a man). 

150. Juridical actSy or facts, are intended to create legal relations 
between different parties, hence regulations are laid down before- 
hand as to \h<t forms of proceeding, as to the witnesses to be present, 
as to the necessity or not of the intervention of the state ; in some 
cases the validity of the act depending on the form imposed, in 
others not, e.g.^ in the manumission of slaves, the emanci|>ation 
of children, marriage, adoption, wills, contracts, etc. As civiliza- 
tion advances, the tendency is to look more and more to the m^ital 
attitude of the parties, but in primitive times the attention is fixed 
on the outward form, and according to the spirit and ideas of the 
particular nation, so do the nature of the juridical acts vary w^hich 
are employed by way of pantomimic representation of the actual life 
of a still earlier period, hence the iftethod per ces et libram indicates 
a time when money was actually weighed, after which the symbol 
was employed in an executory contract of sale, and also in fictitious 
alienations, as in the emancipation of children, and in wills, etc ; so 
the lance (kasta), the weapon with which property is originally 
forcibly acquired, becomes the wand (festuca) used in the fictitious 
combat (manuum consertio) commencing an action involving a real 
right, so again the piece of turf (gleba)y or a tile (tegula), produced 
in court, dispenses with the visit of the magistrate to the place itself, 
and in the same way thirty lictors represent the actual assem.bly of 
the thirty curia, ' 

The absence of writing also involves the necessity of impressing 
the memory by means of solemn forms of question and answer in the 
national language — ^a practice retained in some cases in modem 
times, as in the contract of marriage. After the introduction of 
writing, its use is at first usually an accessory precaution only, but 
finally public registration is made at times indispensable. 

The spiritualising tendency may be traced in the laws of most 
nations, but the history of Roman jurisprudence illustrates the march 
of ideas in a very remarkable way. Gaius (Inst, iv, § 30) asserts that 
in the sixth century of Rome the syinbolic acts of the law had become 
the object of popular hatred, and that therefore the lex iEbutia and 
the lex Julia had nearly suppressed them. Cicero tiuned them into 
ridicule, and in the time ol Augustus the favourable reception of 
modifications in respect of wills led to the introduction of fidei com- 
missa and codicils, The labours of the praetor were also incessantly 
directed to remedy the abuses arising from a slavish adherence to 
forms. Constantine II, Constantius, and Constans deprived legal 
formulae of their sacramental character, on the ground that they were 
merely snares to entrap, and finally Justinian reduced juridi(^ acts 
to their utmost simplicity. 



OF FACTS, EVENTS, OR ACTS. 8? 

i6i. Acts of the jus gentium. According to the strict civil law, 
one person could not supply the place of another, except in the case 
of the head of the household, who might be represented by his 
children, slaves, and others in his power (as where a paterfamilias 
being an infant and unable to speak, benefited by acts done for him 
by one of his slaves), but expediency early suggested that as acts of 
the jus gentium were common to all men, whether citizens or 
strangers, they might be performed through the instrumentality of 
others (see part iii, par. 234, etc). 

164. Consensus, This implies the accord of two or more persons 
to the same act, as opposed to those acts performed by the will 
(voluntas) of one only, and it involves questions as to ignorantia^ or 
want of knowledge, and error, or false knowledge, both of which 
vary in their effects, according as they relate to law or fact. So 
also the jights of parties may be affected by — 

Dolus t i.e., every alteration of the truth of facts, or words inten- 
tionally employed to induce another erroneously to be influenced in 
his will or acts, and divided into — 

Dolus bonusy or licit deceit employed in self defence, and 
Dolus m^usy or illicit deceit, used with the intention of injuring 

2J^othex(omnis calliditas,fallaciay machinatiOf ad circumveniendum, 

decipiendum^ alterum adhibita — Ulpian). 

In strict Islw error, dolus, and vis (i.e., violence, the menace of 
which inspires fear, and so constrains the will) did not affect the 
legality of the act performed, provided consent had been given, but 
praetorian law neutralised and evaded this inequitable rule (see post, 
par. 280). 

167. Non-juridical facts. These entail legal consequences, 
according to UlpiarCs laconic maxim, Alterum non ladere, suum 
cuique tribuere, i.e., everyone must repair the damage occasioned 
by his own fault, and no one ought to enrich himself at the expense 
of the right of another; to which may be added the maxim of Paul, 
secundum ncUuram est,commoda cujusque rei eum sequi quern sequuntur 
incommoda, i.e,, each person incurs the responsibilities for good or 
for evil attaching to the things or the rights claimed by him. 

169. Tifne and plctce. These are two inseparable elements of 
facts and dies, or time relates either to the moment from which rights 
commence (dies a quo, a die, ex die), or when they expire (dies ad 
quern, ad diem), or again dies may refer to the term itself, and under 
this head are included the rules relating to dies fasti and nefasti, and 
the method of reckoning time by the number of useful days (tempus 
utile, dies utiles), or simply the number without distinction (tempus 
continuum., dies continui), 

172, Proof. In order to deduce a right arising from a fact, the 
existence of the fact must be ascertained, and probatio consists in 
an operation of reasoning, by which, from certain known facts, 
the existence of an unknown fact is inferred. Means of proof more 
or less conclusive, are (i) testes, or the declarations of witnesses ; (2) 
monumenta, or writings, marks, signs, or vestiges of any kind ; (3) 
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confession and (4) jusjurandum^ or the oath, all of which in Roman 
law fall under the general term instrumental and may be publica, 
prrvatay or domestica ; but in a more restricted sense instrumenta 
denote scripta^ dt scriptura, terms alluding to the writing itself; 
tabuliBf codices^ codicilli, cera (on wax), membrance (on parchment), 
chartcB (on paper), terms all referring to the material used ; chiro- 
graphum, indicative of the act of writing ; syngrapfue (signed copies 
given to each) ; apocha (receipt), antapocha (declaration .of having 
received receipt), and the very general word cautio (cavere), because 
writing as a means of proof is a security, but the collection at the 
time the act is performed of proofs intended to establish its exist- 
ence, is not to be confounded with the solemnities, ue,, the acts 
themselves. 

The general principle governing the burden of proof , is that he 
who appeals to a fact as having created, modified, or extinguished 
some right, is bound to prove the existence of the fact (ei incumbit 
probatio qui dicit, non qui negat — Paul), otherwise things are assumed 
to remain in statu quo, 

176. Presumptions. These are the result of the same kind of 
intellectual operation as in the case of proof, but the conclusion from 
a known fact in respect of an unknown fact is drawn by the laip 
itself, by way of an induction from the general to the particular. A 
presumptio (pra and sumere) is not inferior to probatio, but takes 
precedence of* it, and sometimes excludes it. When the induction 
IS made irrevocably, it is a — 

(i) PrcBsumptio juris et de jure, e.g., res judicata pro veritak 
accipitur (Dig. 50, 17, 207). The child bom ten months after 
death of husband not legitimate (twelve tables iv, 4). The excepOo 
non numerates pecunia (part iii, par. 1435). When the presump- 
tion is made by a general induction, and contrzxy proof \s admitted, 
but thrown on the person against whom it exists, it is a 

(2) Prcesumptio juris tantum, e.g., pater is est quern nuptia 

demonstrant (Dig. 2, 4, 5), Credendum est eum quiexjus^ nuptOs 

septimo mense natus estjustum esse (Dig. i, 5, 12). 

Both these expressions originated with the commentators, and do 

not belong to Roman law, but the subject was treated with care by 

the jurisconsults. 

181. A doubt, difficult of satisfactory solution, may envelop the 
facts, and yet a decision must be come to. In such. a case the law, 
on the ground of expediency, lays down general rules for the settle- 
ment of the question, e.g., that the strongest survived longest where, 
both died in the same catastrophe (Dig. 34, 5, 9, 4). 

182. Fictions. Purely imaginary facts abound in both the civil 
and the praetorian law. Their object was usually to adapt the rude 
and inflexible primitive civil law to a more equitable and philosophic 
system, and they amount to the laconic formula, '*the right will 
be determined, as if such a fact had existed," (see for example the 
class oifictitia actiones, part iii, par. 1979). 
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§ 2. — Of Rights and of Actions. 

Of Rii:hts. 

187. The Roman lawyers made no general classification of rights, 
but from their partial attempts, and by analogy, a primary division 
has been deduced of all rights into — 

(i) Personal^ or those which give the faculty of compelling 
some person to do or not to do something. 

(2) Realy or those which give the faculty of deriving an advan- 
tage, more or les» extended, from some thing ; in both cases putting 
aside the obligation on the rest of the world^ to abstain from 
hindering the exercise of the right. 
^ The expressions absolute and relative are more philosophical, but 
tend to mislead, and therefore the terms personal and real are 
employed, although they are not absolutely correct, for every right 
is personal as regards the active and passive subject, «>., no right 
can exist except in relation to persons, and every right is real as 
r^ards the object, /.^.^the thing ; but the expressions are preferable 
to the barbarisms of the middle ages, jus in re for real rights, and 
jm ad rem for personal rights, which appeared in the Brachylogus 
(part i, par. 618), and passed into secular jurisprudence from the 
canon law. The terms jus in rem for real rights, and jus in personam 
for personal rights, are equally foreign to Roman law, though taken 
from analogous expressions, e.g., the division of actions into those 
in rem and those in personam, but here they were in harmony with 
the procedure and correct in their use (post, par. 275). 

196. Personal rights (obligations). These always imply another 
person, who is individually the passive subject of the right ; and this 
idea of a relation of dependence is conveyed in the expressions ob' 
ligare, obligatio, vinculum juris, ad-stringere, contrahere, contractus, 
and hence also the use of the terms solvere and solutio with reference 
to the destruction of the bond {post, par. 211). 

From the active point of view, i.e., in relation to the subject 
enjoying the right, the term used to express this personal right is 
nomen, less often creditum, and the active subject is the creditor. 
From the passive point of view the personal right is obligatio, and 
the passive subject is the debitor. 

The Roman jurisconsults appreciated the fact that the object of 
the obligation was secondary to the obligation itself, i.e., in the words 
oiPaul (Dig. 44, 7, 3), Obligationum substantia non in eo consistit, ut 
aliquod corpus tMstrum, aut servitutem nostram facial, sed ut alium 
nobis adstriHgat ad dandum aliquid, vel faciendum, vel prcestandum, 
and the general expressions, dare, facere, prastare, embraced in 
Roman law the object of every possible obligation, and either of the 
two last might include all three. 

199. Justinian's definition of an obligation, viz., yuris vinculum 
quo necessitate adstringimur alicujus solvenda ret, secundum nostra 
civitatisjura (see part iii, par. 1 176), applies to the obligation proper 
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of Roman law, i,f., to the civilis obligation giving the right to a cvdU 
action, and hence Roman jurisconsults marshalled obligaiio and actio 
together as correlatives, and in strict civil law only a few rigorously 
determined obligations were recognised, so that a person was bound 
according to the civil law or not at all, and if he was so bound it was 
immaterial whether natural equity approved or condsmned ; but in 
the course of time the praetor introduced prcetorus (vd hon&raruz) 
obligationesj giving rise to praetorian, ue., utiles, or special actions, 
and the rules deduced from the/wj gentium and from natural reason 
led to the class of naturales obligationeSf through which a creditor 
might acquire l^al rights, though usually only by way of defence 
(see part iii, par. 1793). 

201. Sources of obligations. Philosophical reasoning tends to 
group facts generating obligations under four heads, viz. : — 

(i) Mutual consent ; for natural reason indicates this as a fact 
sufficing to create the obligation when neither the object nor the 
motive is contrary to morality, or public order, or physically im- 
possible, and the consent is given by a person having the capacity, 
and is free from error, dolus, or vis, 

(2) One person injured by the voluntary or involuntary fault of 
another. 

(3) One person enriched, whether voluntarily or not, by the 
property of another. 

(4) Family and social relations. These were generally classed 
by Roman jurisconsults under obligations quasi ex contractu, but 
their existence does not always require a personal and particular 
act of the obligor, but may result from the nature of the relation. 
The most general word for obligations resulting from mutual 

consent was conventio (pactum conventum), the word contractushtvog 
reserved for conventions specially recognised as obligatory, and 
provided with an action under the ancient civil law, though Labeo 
(see Dig. 50, 16, 19) also uses the word with reference to bilateral 
contracts. 

Historically the gradation of ideas is traced through the — 

(i) Nexum (i.e.,quodcumque per ces etlibram geritur), at which 
five Roman citizens, together with the libripens, were present as 
witnesses, and after the requisite formalities had been gone through, 
the vinculum juris was formed on the utterance of the solemn 
words, see part i, twelve tables vi (i) ; and hence there came to 
be two parts, (i) the fictitious saX^per as et libram, and (2) the 
nuncupatio, or statement in solemn form. Subsequently the pro- 
ceeding would be gone through with a view to the obligation 
only thereby contracted, and not for the purpose of effecting a 
conveyance. In this way were entered into the contract of loan 
(mutuum), of pledge (pignus), of deposit (depositum), though in 
later times simple tradition sufficed to engender the civil obliga- 
tion, and to form the contract re (see part i, par. 333). 

(2) Verbis. Here the symbolic acts have disappeared. The 
solemn words only remained, and these were reduced to the 
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question (stipulcUio), and the answer (responsioy promissio). From 
the words used, spondes ? spondeOj came the term sponsio, and the 
peculiarity consisted in the interrogation coming from the promisee 
(i.e., the stipulator), and the result being a unilateral obligation 
binding on the promissor (see part iii, par. 1235). 

(3) Litteris, This form only applied to the payment of a sum 
of money, and it also assumed the operation/^ ces et libram accom- 
plished. i"he amount of the debt (nomen) was entered with the 
debtor's consent in the creditor's ledger, as if weighed and given 
{expensilatio)j and hence the contract was called nomen transcript 
tiliuntj but it gradually fell into disuse, and by the time of Justi- 
nian only had the value of a cauHo or written proof (see part iii, 
par. 1414). 

(4) Consensu, The contracts formed by simple consent (emptio- 
venditiOf locatio-conductioy societas, mandatum) were derived from 
ih& jus gentium, and produced mutual obligations {ultro citroque). 
Their effects were determined by equitable rules (ex cequo et bono), 
A fifth form might be added, that of the emphyteusis, but some 

held this to be a sale, others a letting, until Zeno finally made it a 
distinct kind of convention. 

According to the strict civil law, any agreement outside the four 
contracts re, verbis, litteris, consensu, produced no obligation but 
praetorian, and imperial legislation and the circumstances of the case 
might give them juridical effects. 

208. Noxa. Obligations not arising from consent were thus at first 
called (see part i, twelve tables, viii), and subsequently maleficium 
or delictum. The ancient civil law determined a certain number, 
and praetorian equity made some additions. There were therefore 
two sources of obligations ex contractu and ex delicto. To these 
jurisprudence assimilated others as being varied figures of them (varia 
causarum Jigura, Dig. 44, 7, I Gains), and when the obligation 
arose, as if from a contract, it was called quasi ex contractu, and 
when, as if from a delict, qtfosi ex delicto. Hence four sources of 
obligations — (i) ex contractu ; (2) quasi ex contractu ; (3) ex male- 
ficio ; (4) quasi ex maleficio, 

210. Transference of obligations . A personal right could not be 
transferred from one person to another, and it was only by pro- 
curations that analogous results were indirectly arrived at (see part iii, 
par. 1550). 

211. Extinction of obligations. The general term for the libera- 
tion of the debtor was solutio, and it was a general principle that civil 
law bonds could only be destroyed by civil law rules (ipso jure), 
though equity furnished means of defence (exceptionis ope) against 
the effects of the bond still nominally existing. 

(i) Performance ^z& obviously the first method of extinguishing 
an obligation, and to this, in a restricted sense, the term solutio 
particularly applied. 

(2) Novation dissolved any kind of obligation by substituting 
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another for it, but the new one must have been formed either 
verbis or litUris, 

(3) Release, In order to free the debtor altogether the cwU law 
fell back on symbol and formula, and required an imaginaria 
solutiOj either the (i) solutio per as etlibram or the (2) solutio verbis 
(acceptUaiio), couched in the form quod ego tibi promisi^ habes ne 
acceptum f habeo^ or the result, might be attained by the (3) solutio 
littens, i.e., an entry in the ledger that the sum was held to be 
received, but in some cases mutual consent sufficed, so that the 
same gradations may be traced in the forms employed to release 
as to bind the debtor, the solutio per as et libram for obligations 
so contracted, the acceptilatio for stipulations, the solutio litterisioT 
inscribed debts, and simple consent for obligations so formed ; 
but the acceptilatio, i.e., the solutio verbis vms generalized and used 
for effecting a novation, and then dissolving all kinds of obliga- 
tions (see part iii, par. 1687). 

217. Real rights. There being no intermediate person or a passive 
subject, a real right consists in the faculty of disposing of the thing j 
in a manner more or less extended, and in the possible varieties of 
disposition consists the variety of real rights. 

219. Dominium. The three terms successively employed to 
express complete ownership indicate the gradual change of ideas on 
the subject. The earliest expression used was mancipium, which 
meant the juridical act of mancipation, or the right of property 
produced by the act, and sometimes the thing subject to the right 
(part i, par. 88). The term dominium referred to the domus (see 
part i, par. 330), and in the time of Neratius the word in use was 
proprietas, as to which see part i, par. 449. 

This is the most absolute real right (plenam in re potestatem), and 
includes — 

Usus, or the use of the thing ; fructus, or the produce of the ■ 
thing : abusus, or the power of destroying the thing, whether by ; j 
alienation or consumption, and with no other limit than the 
general interest. | 

221. Possession. Physical detention only, as in the case of a 
tenant or bailee, was nuda detentio, but if coupled with the intention 
of holding as own then there was true possessio civilis. The Roman ' 
jurisconsults were at variance whether this was ^fact or a right, but ;' 
though it essentially consists in the fact, yet when considered in ^' 
respect of the protection aflforded to it by the law, a right of pos- 1 
session may be asserted. Possession and ownership are quite - 1 
distinct, but the former, in the absence of proof to the contrary, 
presumes the latter. ;^ 

226. Kinds of dominium. Owing to the primitive civil law rules , 1 
as to the commercium, there could be but one kind of ownership* ^ o 
viz., the dominium ex jure Quiritium, and therefore land not enjoying < aj 
the jus italicum was susceptible of possession only, which could not % j 
ripen through prescription into ownership ; but subsequently a ^e ( 

^1 
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qualified kind of ownership, due to the Jus gentium, was introduced, 
viz., that in bonis habere, called by Theophilus, in his paraphrase of ! 

the Institutes, hwK&n\s fiovirdpios, and translated by the commenta- I 

tors dominium bonitarium. The praetor protected the holder under | 

this title against the civil law owner, but prior to Justinian the ! 

distinctions lost their value, and the names were therefore suppressed i 

by him (see ante, par. I2I, and part iii, par. 342). 1 

22^. Modes of acquisition. Throughout the history of Roman law, 
contracts produced obli^iHons, ue., personal, not rAz/ rights. The 
contract bound the parties between themselves, and the personal 
right so engendered might compel a transference (dare) of the 
property, but it did not transfer the ownership. For the acquisition 
of property in individual objects the Romans required some outward 
and public act, ue., a fact of a different nature from the mere 
contract, e.g, : 

(i) Occupatio, or the taking possession of a thing belonging to 

an enemy, or to no one. 

(2) Traditio, or the delivery of the possession. This required 
no solemnity, and could take place with aliens, for both occupatio 
and traditio belonged to the jus gentium, though they were 
recognised by the civil law. It only applied to corporeal things, 
ncc mancipi, and must have been made by the true owner, ex justa 
causa, and in conformity to law (Gai. Inst, ii, § 19, 20). 

(3) Nexum, or mancipium, or mancipation This form was 
employed for both contracts and conveyances (see ante, par. 201), 
but did not transfer the possession without traditio, 

(4) Usucapio, one year for movables, two years for immovables. 

(5) Injure cessio, or the collusive action, in which the defendant 
not disputing the plaintiffs claim, the magistrate {addicens) made 
addictio of the ^hing, by declaring it the property, ex jure Quiri- 
Hum, of the alienee. See part i, par. 140 (i). 

(6) Adjudication Here the judge (judicans) adjudged the thing 
to one of several persons, as in the actions Jinium regundorum, 
familuB erciscundce, communi dividuncb. 

(7) Sub-corona, sub-hasta. Public sales by the questors cerarii 
of prisoners of war or of booty. 

(8) Lex. For examples of this class see part iii, par. 312. 
Under Justinian the mancipatio and the in jure cessio, and the 

distinction between mancipi and nee mancipi, did not exist, and 
trcditio applied to all corporeal things. 

233. Besides proprietas and possessio, other real rights constituting 
fractional parts, more or less restricted, of the ownership, might be 
^joyed, as in the case of the real rights involved in the usus, the 
ums fructus, the emphyteusis, and the superficies, but the Roman 
jurists r^[arded locatio-conductio and commodatum only in the light 
of contracts, and the pignus and hypotheca were viewed simply as 
securities and nt)t as any dismemberment of the right of ownership, 
although the first certainly affected the possession. This sort of 
^td right might be created by simple consent, and some real rights, 
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as in the analogous case of natural obligations (ante, par. 199), were 
only protected by exceptions, not by actions. 

235. Abstractions constituted a large body oi rod rights, r.^., the 
quality of father, son, free, freed, patron, citizen, etc. 

236. Successions, or acquisitions per unrversitatem, included both 
recti and personal rights, for the aggr^jate of rights (except those 
expiring with him) of a deceased (and sometimes of a living) person, 
were detached and transferred to another, a proceeding involving 
the intervention of the state, or at least of a magistrate, though 
ultimately the rules governing this subject passed from the public 
into private law. Under this head fall the hereditas ex testa- 
menio or ab intestato, the bonorum possessio, the fidei-commissaria 
hereditas, the arrogatio, and legacies in certain respects, particularly 
under Justinian. 

Of Actions. 

239. Rights in themselves are inert abstractions. To make them 
realities three things are required, viz. : (i) Law ; (2) the organiza- 
tion of judicial authority, and (3) procedure. 

241 . The word actio (agere) etymologically means putting the law 
in action, but figuratively it refers to the right of appealing to the 
authority of the law, and in a third sense it is used to denote the 
means, ue., the form prescribed for so doing. Historically the 
meaning of the word changed with the growth of ideas. 

247. Jus and judicium. The key to the Roman system lies in 
the distinction between jus, Le., the law, and judicium, ue., the 
organised law suit. To be in jure was to be before the magistrate. 
To be injudicio was to be before the judge. 

The magistrate was appointed by the state, and invested during 
his term of office with \)iq juris-dictio, or power of declaring the law, 
and with the imperium, or power of enforcing it. He was the organ 
of the law, deciding every case where a declaration of the law sufficed, 
otherwise conferring the power of judging on another person. 

'YYiQ judge was only a citizen selected for the decision of the parti- 
cular case, but as he filled a public office, he was taken from such 
classes of the citizens as the political constitution of the city deter- 
mined. He could not refuse to perform this public duty without a 
legitimate excuse, but whether the matter was important, as the 
status, the existimoHo, of a citizen, or trifling, as in a small pecuniary 
matter, the choice of the judge usually rested with the plaintiff (/W«^«7* 
ferre), or resulted from the agreement of the parties (judicem sumere), 
unless the one proposed by the magistrate was accepted, though the 
litigants .had the right of rejecting him (judicem ejurare, rejicere, 
recusare), without stating motives, but if they could not agree, the 
selection was arrived at by elimination from a fixed number, or by 
lot (see part i, par. 272). After selection he was appointed by the 
magistrate (judicem addicere), and after examining the particular 
point in dispute between the parties, settled it by a sentence, the 
execution of which was part of the magistrate's duty. Hence the 
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separation of jus and judicium corresponds nearly with the distinc- 
tion which has been much extended in modem times between 
questions of law and fact^ Aough the office of the judge was not 
limited to a simple question of facty for, according to the nature of 
the case, and the extent of the powers conferred on him, the law (as 
is often the case in the verdict of a modem jury) was more or less 
determined by his judgment. 

255. Justice was administered publicly. The magistrate and the 
judge sat in the forum^ the one on the raised tribunal^ the other on 
the subsellium, but the magistrate could, in case of need, remove his 
court elsewhere {tribunal ponere)^ and the judge might be directed 
to take cognizance of the affair on the spot where the cause of action 
arose. In later times special buildings {prcetoria) for the adminis- 
tration of justice were erected, but the publicity remained, except 
that when the magistrate was deliberating with his assistants a 
curtain {velum) could be drawn across the secretum or reserved place. 



256. Systems of procedure, • Three systems were successively 
developed in Roman law. 

(i) Legis actiones. This was the primitive and characteristid 
system of the jus Quiritium, and was in use down to the lex 
yEbutia, B.C. 171. It consisted in ingenious methods of accom- 
modating simulated acts of violence to legal inquiries. The distinc- 
tion between jus and judicium existed (see part i, table xii, 3), but 
the subject is obscure as to when the magistrate should decide the 
case himself, and when and to which of the three classes of judges 
he should refer the matter. The magistrates were, at Rome, 3ie 
kings, then the consuls, the praetor, and for certain cases, the sediles 
(sales of slaves and animals in the public markets, and as to weights 
and measures, etc) ; in the municipia, the decemvirs ; in \\\& provinces 
(commencing only at the end of this time), the propraetors or pro- 
consuls. The judges were the judex or arbiter, the recuperatores, 
and the centum virs (see part i, par. 162, 166). 

257. The word actio here refers to the five forms of procedure, 
viz., the four enumerated in part i, par. 140, together with the con- 
dictio, which was not introduced until B.C. 244, and was concerned 
with obligations only (see part i, par. 242). 

263. The actio sacramenti, applicable to laying claim to a thing or 
to a real right {vindicatio), was also employed fictitiously (as in the 
collusive action called in jure cessio, ante, par. 229) to arrive at results 
not contemplated by the primitive law, and hence transactions of 
this nature were sometimes called actions of the law {idque legis actio 
vacatur, Gai. Inst, ii, § 24). 

265. The decline oi the legis actiones was due to their patrician and 
perilous character (see part i, par. 217, 239), and to the vestiges 
they bore of plebeian slavery. They were at first abandoned in 
practice, and then legislatively suppressed (see part i, par. 244, 258), 
and finally only employed fictitiously in the injure cessio and its 
derivatives. 



96 GENERALIZATION OF ROMAN LAW. 

266. {2) FormuliB{ordinaria/udicia). This is the most important 
system for study, and lasted to the reign of Diocletian (see part i, 
par. 247). Through it the law became humanitarian, and was 
extended to strangers. X^c separation of jus and judiciufn was 
complete, the proceedings being extraordinaria when otheiijrise. 
The magistrates were, at Romet the praetors, the aediles, the prefect 
of the city, and the praetorian prefect ; in the provinces tlie pro- 
consuls, pro-praetors, legati, presidents, and prefects, who held 
occasional assizes (conventus) in the principal towns ; and the appeal 
lay finally to the emperor in person. The judges were the judex or 
arbiter, the recuperatores, and the court of the centumvirs, but the 
monopoly of the patricians in respect of judicial functions was 
partially destroyed after B.C. 122 (see part i, par. 283). 

269. The magistrates charged with organizing the judicium de- 
livered the formula to the litigants (see part i, par. 247, 250, 251), 
and the word actio in its widest extent now embraced every kind of 
attack and defence (actions, exceptions, interdicts, etc.) involving 
the aid of a court of law, and in this sense the jurisconsults used it 
when dividing the matter of law under the heads of persons, things, 
actions. 

275. Actions in rem and in personam. This division arose fix>m 
the fact that in the action in personam a debtor figures m the 
intentio as the passive subject of the right, in addition to the active 
subject, and the thing, the object of the right {e.g,y si paret Numertum 
Negidium Aulo Agerio darefacere, prcsstare, oportere), as occurs in all 
cases where we assert that a person is bound to give, do, or furnish 
something ; whereas in the action in rem, a thing or a right is 
asserted to be ours, and hence only the claimant and the thing, the 
object of the right, appears in the intentio (e.g,, si paret hominem ex 
jure Quiritium Auli Agerii esse). But these expressions were not 
exclusively applied to actions, for the term in personam was used 
with reference to dispositions relating specially to persons, and in 
rem for general dispositions ; so that in this sense they were used 
with reference to the edict of the praetor, to pacts, and to exceptions, 
and the expressions have descended to modem times, though the 
idea of ;»u:^^ actions (<>., in rem and in personam) was an inii>os- 
sibility under the formulary procedure, and must have arisen after 
the decay of that system. Actions in rem were called vindicationes^ 
and actions in personam, actions properly so called, but sometimes 
condictiones, an expression, however, in a technical sense, usually- 
reserved for particular kinds of personal actions (see part i, par. 242). 
280. Adjectiones, Besides Uie prmcipal parts of the formula 
(part i, par. 249) there might be accessory clauses, viz. ; 

The exceptio inserted usually in the intentio, but sometimes in 
the condemnatio (see part iii, par. 1945)) and setting out some 
equitable plea, tending to defeat the plaintiffs strict right, as 
where the defendant averred that his promise had been obtained 
by fraud or violence. The magistrate decided if, in law, there 
were grounds for granting or refusing the action, or for allowing 
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or disallowing the exception without discussing the merits, the 
judge ascertained if the pleas were justified or not, and an excep- 
tion, if proved, settled the matter finally. 

The replicaiio was the plaintiff's exception to the defendant's 
plea, and so as to the duplication the triplication etc. The praetor's 
powerful use of the exception, to mitigate the rigour of the civil 
law, affected legislation, and some statutes, senatus-consulta and 
imperial constitutions, introduced laws under the form of exceptions . 
The prescription placed at the head of the formula, had approxi- 
mately the object of an exception, and it ultimately disappeared, 
or was transferred into the latter (see part iii, par. 1939). 
285. The interdict (part i, par. 290) was a decree made by a 
magistrate of the people (the praetor at Rome or the pro-consul in 
the provinces) at the request 01 a person who asserted the existence 
of some impediment to his rights, and it imperatively ordered or 
forbad something (vim fieri vetOj exhibeaSf restituas). The term was 
used generally to cover both classes (Just. Inst iv, 15, i), but 
specially it applied to prohibitory orders of the praetors, the word 
decretum being used when the praetor directed something to be done 
(Gai . Inst, iv, § 140). Interdicts were principally employed for matters 
not regulated by general laws, but coming under the surveillance of 
the public authority, ^.^., temples, tombs, navigable rivers, public 
roads, etc They were also granted in respect of private interests, 
when a breach of the peace was imminent, as in disputes about 
possession, and the system continued even after the gaps in the legis- 
lation had been filled up. Samgnyj following up Niebuhr's conjec- 
tures, and perhaps drawn away by the fact of writing on the special 
subject of possession, traces the origin of interdicts to the time when 
the p>atricians, farming the public lands, were obliged to have re- 
course to the intervention of the praetor each time their possession 
was threatened, as they had not the dominium ex jure Quiritium, and 
were consequently unable to avail themselves of the civil law actions. 
Possibly from the interdictum, or special law, providing for an unfor- 
seen and particular case, originated the praetor's power in respect of 
the issue of the edictum or general law for all. 

If the person against whom it was directed submitted to the terms 
of the interdict, the affair was at an end, but, if he refused, the 
magistrate referred the matter to a judge or to the recuperatores 
(Gai. Inst, iv, § 141), i.e., the praetor would draw up b, formula, of 
which the intentio would be conceived in the terms of the interdict ; 
but this power arose from the magistrate's right to publish an edict, 
and not from Xht jurisdiction which gave him the right to prepare the 
formula, and the interdict was not a substitute for an action, but 
served as the basis of it, provided the case went so far (see part iii, 
par. 2288). 

288. When the magistrate himself decided the civil or criminal 
case, the judgment was called a decretum, and the procedure was 
extra ordinem. This course was always followed in cases of restitutio 
in integrum, ofmissio in possessionem bonorum (see part iii, par. 2015), 

u 
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or in disputes as to fidei-commissa^ for which a special magistrate 
was created, the prator fidei-commissarius (part iii, par. 950) ; and by 
the side of the procedure per formulam and extraordinem^ the 
employment of the legis clcHo was retained in a few cases (see part i, 
par. 244, 258). 

291 • (3) Extraordinaria Judicia, This third system, from being 
the exceptional form of procedure, became the rule, first in the 
provinces, and then throughout the empire (see part i, par. 427), 
and has been adopted in nearly all modem Europe. Under it the 
functions of the magistrate and the judge were united, and the 
separation oijus 2xA judicium only occurred as an exception. 

The superior magistrates were the rector and his deputy, thevica- 
rius, and, on appeal, the praetorian prefect and the emperor (see part i, 
par. 442 1. Inferior matters were disposed of under the limited and 
subordinate jurisdiction of the local magistrates of each city ( see as 
to the judices pedand and the defensores cruitatum, part i, par. 427, 
496, 579). Rome, Constantinople, and Alexandria, had each separate 
judicial organizations. Fiscal matters were confided by the emperor 
to special agents, the military administration was completely severed 
from the civil power, and the ecclesiastical jurisdiction of the bishops 
was compulsory on the clergy, but voluntary in the case of other 
citizens. 

The word actio now acquired the meaning given in part i, par. 427 ; 
and to the other meanings referred to in part i, par. 140, 250, 334, 
and ante 269, may be added that it was applied also to the genial 
conduct of the case by the counsel employed. 
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'PART III. 



COMMENTARY ON JUSTINIAN^S 

INSTITUTES. 



I. Arg^ument. The subject matter of the Institutes is divided as 
follows : — 

Preface, containing the sanction, the character, and the object 
of the work. 

Book i. General notions of justice and of law, and treats of 
persons. 

Book it, ThingSj means of acquiring particular objects, testa- 
mentary inheritances, l^acies and fidei-commissa. 

Book Hi. Inheritances ab intestato and other universal succes- 
sions, obligations arising ex contractu and quasi ex contractu. 

Book iv. Obligations arising ex delicto and quasi ex delicto, and 
of actions. 

Hence there is an equal division of the bulk rather than of the 
matter, and on the whole the classification appears to be persons, 
things, actions (see part i, par. 548 ; jiart ii, par. 5). 



The Prooemium or preface, consisting of the Constitution, giving 
the force of law to the work, and dated at Constantinople 22nd 
November, a.d. 533, commences with a list of Justinian's titles, in 
which the epithets Africanus, Vandalicus, Gothicus, etc. , appear, on 
account of the then recent successes of Belisarius (see part i, 

par. 533)- 

§ ii refers to the completion of the first code (A.D. 529), and of 
the Digest, the confirmation of which latter did not take place until 
a month after the Institutes (see part i, par. 539, 544). 

§ iii announces the appointment of the editors Tribonian, 
Theophilus, and Dorotheus (see* part i, par. 548, 565, 566). 

§ iv states that the Institutes are mainly based on the commen- 
taries and res quotidiance of Gaius (see part ii,. par. 393). 
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BOOK I. 

Tit i. De justitia et jure. 

9. yus. The French term droit is derived from the figurative 
allusion to a straight line, and rigle from the rule or instrument with 
which it is drawn, but the Latin wordyw is a contraction o{Jussum, 
and acquired the various shades of meaning given in part ii, par. 8, 
and which may be summed up thus : — 

(i) A positive order or prescribed rule, emanating from power. 

(2) The collection of rules determining what is gocxl and 
equitable. 

(3) The effects of the law, viz., rights (jura). 

(4) The place where it was applied (in jus vocare), but the 
second and third meanings were the most usual. 

12. Justitia is defined as the constans et perpetua voluntas^ jus 
suum cuique tribuendi, and 

IS* (§ i) Jurisprudentia as the divinarum atque humanaruni rerum 
notitia, justi atque injusti scientia, the terms divine and human being 
used in their general, not their technical sense (part ii, par. iii). 
Hence jus is the law, justitia the wish to observe the law, juris- 
prudentia the knowledge of the law. 

16. (§ iii) yurisprcecepta (maxims of the law) are (i) h(meste znvere, 
i.e., to live in accordance with those moral rules made imperative 
laws (e.g., marriage prohibitions, etc.) ; (2) alterum non Uedere, and 
(3) suum cuique tribuere, as to both which see part ii, par. 167. 

1 7. (§ iv) The study of the law is divided into two parts, viz. : — 

( 1 ) Publicum jus, or that portion of the law which relates ad 
statum ret romana, i.e., the law determining the reciprocal rights 
and obligations between a nation and its members, and including 
the jus sacrum {publicum jus in sacris, in sacerdoHbus, in tnagis- 
tratibus consistit. Dig. I, I, i, 2, Ulpian), but without reference 
to international law (or that existing between nations), which was 
only recognised in a rudimentary form by the Romans (see part i, 
par. 46). 

(2) Privatum, or the law relating ad singulorum utilitatem, i.e., 
the law between private persons (see part i, par. 14), ^d con- 
sisting of precepts drawn from ( I ) the law of nature, as to which 
see post, par. 20 ; (2) the jus gentium ; and (3) the civil law. 

At the time of the Institutes, public law had passed into the will 
of the emperor, but as to the condition of private law, with which 
only the Institutes are concerned, see part i, par. 446, 582. 

Tit ii. De jure natural! gentium et civili. 

19. yus naturale is defined as that which natura omnia animalia 
docuit, i.e , the law of animated beings, e.g., as to marriage, or 
the union of male and female, the procreation and education of 
children, etc. 
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20. (§ i) yus gentium is that which naturalis ratio inter omnes 
homines constituit — apud omnes populos peraque custoditur, i,e., the law 
of men, strangers as well as citizens, e.g., the rules regulating the 
contracts of emptio-venditio, tocatio-eonductio, societaSf etc. 

The/wj civile is that which quisque populus ipse sibi constituit ^ the 
jtu proprium ipsius civitatis, i.e., the law of the citizen, e.g., the laws 
of Draco or Solon were the civil law of Athens, the Jus Quiritium, 
that of Rome ; but this threefold division, derived from Ulpian, and 
probably due to the fact of slavery being recognised by the jus 
gentium, but held contrary to the laws of nature {see post, par. 41), is 
made no further use of in the Institutes, and is foreign to any system 
of jurisprudence, for taw can only exist between man and man, and 
Gains (Inst, i, § i) divides law into the jus gentium (including 
natural law) and the/wj" civile only. 

The term cvuU law is now used in the sense of private law, but in 
the early days of Rome it meant the dty law, of which strangers 
could not avail themselves, and when with the creation of the office 
of the prator peregrinus (part i, par. 222), the jus gentium was 
introduced ; this term referred to the parts of the law which strangers 
also could use, not necessarily that a neighbouring nation used it, 
and most Roman jurists included the jus naturcde under it, and 
often used the terms synonymously. 

24. (§ iii) Private law, as to form, was divided into written and 
unrurt'itten. 
Scriptumjus consists of — 

(i) Lex, a term here used in a restricted sense, and equivalent 
to the popnili'scitum, or law passed on the proposition of a magis- 
trate senator (e.g., consul, or praetor, or dictator) by cdl the 
citizens, i.e. , plebeians, patricians, and senators. 

(2) Plebiscitum, i.e., a law passed on the proposition of a 
tribune by those citizens who were not patricians or senators, and 
became equal to the lex, and the terms used indifferently after the 
passing of the lex Hortensia (part i, par. 178). The last plebiscita 
were probably published under Tiberius, e.g., the lex Junia 
Norbana (post, par. 65), and the lex Visellia de juribus liberti- 
norum (a.d. 24). 

(3) Senatus-consultum. The decrees of the senate had the force 
of law from an uncertain date up to a.d. 206 (see part i, par. 287, 
350), and were called after the names of consuls or emperors, e.g., 
the s.c. Claudianum from Claudius (post, par. 1 175), the s.c, 
Trebellianum from Trebellius, consul under Nero {post, par. 959), 
but as to the title of the j.^. Macedonianum see post, par. 2217. 

(4) Constiiutiones principu'm or principum placita ( see part i, 
par. 350). 

(5) Magistratuum edicta. As to the edict of the praetors (now 
reduced to three) and of the aediles see part i, par. 290. These 
magistrates were styled magistratus populi romani (^M.P.R.), to 
distinguish them from those of particular cities. 

(6) Frudentum responsa (see part i, par. 233). As to those 
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jurisconsults, quibus a desarejus respondendi datum est^ and as to 
whose opinions /M/iirt ra:edere non liceret^ see part i, par. 355, 334 
(7), and 499. Theophilus draws a distinction between the sen- 
tentia and the opiniones^ the former being positive decisions, the 
latter expressions of opinion. 

These six heads constituted the sources whence the body of written 
Roman law was derived, but in the time of Justinian his will alone 
was the actual source of law. 

32. (§ ix) yus non scriptum was that which usus comprobavitj ue.^ 
the jus moriJbus consHtuium^ for it was held immaterial whether the 
legislature (t.^., the people constituting the state) expressed itself by 
words or by acts, provided the latter had been sufficiently long in 
use to become customary. 

This distinction between written and unwritten law is traced by 
Justinian (§ x) to the customs of the Athenians and the Lacedaemo- 
nians, the former of whom wrote their laws, whilst the latter con- 
fided them to memory ; but it really arose with the natural growth 
of civilization. Hence the written law was that established by the 
express will of the legislature, and divided into civil and praetorian 
law, whilst unwritten law was introduced by uss^e, and through the 
tacit consent of the legislator. 

34. (§ xi) The cvvU law was liable to change, either by the tadt 
consent of the people or by express statutory abrogation {receptum 
est ut leges mm solum suffragio legislatoriSf sai etiam tacito consensu 
omnium per desuetudinem abrogentur^ Dig. I, 3, 32, I Julian) ; but 
natural law, in the sense of the jus gentium {ante, par. 20), is un- 
alterable, because based on the unchangeable nature of man. 

35. (§ xii) Private law, as to its objects, is concerned yfiih. persons, 
things f and actions (see ante, par. i). 

Tit. iii. De jure personanim. 

40. (§ i) As to the meanings of the word persona see part ii, par. 21. 
The first division of persons is mto freemen and slaves, 

Libertas is defined as the naturalis facultas ejus quod cuiguefacere 
libet, nisi quod vi aut jure prokU)etur, but as to z^ the impediment 
interposed by force may be removed on application to the interference 
of the law. 

41 . (§ ii) Servitus is a constituHo juris gentium qua quis domimo 
alieno contra naturam subjicitur. This definition is taken from the 
Institutes of Florentinus (Dig. i, 5, 4, i), and points to the philo- 
sophical mode of viewing the subject (see ante, par. 20, and part ii, 
par. 26). 

42. (§ iii) The term servus is derived by Justinian from the fact 
that the generals, instead of putting prisoners of war to death, used 
to keep (servare) them for sale, but the want of persons to till the 
soil, labour at the humble mechanical arts, and minister to the luxury 
of the rich, probably originated the class, and led to its enormous 
increase in the latter days of the republic. 

44. (§ iv) Slaves became so : — 
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{1) By captivity, according to the rules of the Jus gmtium, and 
applied to the combatants on both sides> but see as to the Jus 
postliminiiy post, par. 163. 

(2) Bom so, i,e,, the children of slaves, and called vema, in 
respect of the master of their mother when bom in his house. 

(3) Made so by the rules of the civil law, as where a man (l) 
avoided military duty, or being inscribed in the census ; (2), was 
guilty of/urtum manifestum ; (3) unable to pay creditors ; or (4) 
in the case of illicit intercourse by s^jfree woman ^th a slave ; (5) 
condemnation to the mines ; (6) a n'eedman guilty of ingratitude 
towards his patron ; and (7) the fraud was so punish^ of the 
freeman who sold himself as a slave, for the sake of sharing the 
price of his sale (if over twenty years of age, knowing himself to 
be free, intending to share the price, the price really paid, the 
purchaser ignorant of the fraud), and then endeavoured to recover 
his freedom by the method ad libertatem proclamare, grounded on 
the rule that liberty was inalienable (if subsequently freed, the man 
who had been so punished would be a libertus). (i), (2), and (3) 
had ceased to exist, and (4) and (5) were suppressed by Justinian 
{see post, par. 160, 1175). 

47. (§ v) Lideri were either ingenui or libertini, but there was no 
difference in respect of the condition of slaves, though the ordinary 
slaves (servi, mancipia) are to be distinguished from the servipopuli 
romani, or the servi pcence (post, par. 160), or again from the coloni 
censiti and the inquUini (part i, par. 488), and the kind of work they 
performed caused various distinctions, dependent on the will of their 
master, as the teacher of the children (educator), the steward (actor), 
the overseer (dispensator), the actor (comadus), the chained slave 
( compeditus), and those (vicarU) who were placed in the service of 
other slaves. 

Tit. iv. De ingenuis. 

50. He is ingenuus who statim ut nascitur liber est, hence the term 
had lost all reference to the gens (part i, par. 16), and turns only on 
the question of liberty. 

51. (§ i) The birthright of freedom could not be destroyed by facts 
not contemplated by the civil law, e.g., if pirates carried off and sold 
a child into slavery, the child, if eventually freed, would be a freeman 
as before. 

The rules as to the condition of a child were as follows : — 

(i) The issue of a legal marriage between persons having the 
connubium, followed the condition of the father from the time of 
conception. 

(2) If bom out of wedlock, or the issue of a marriage between 
persons not having the connubium, the child followed the condition 
of the mother from birth, though by the lex Mensia (^ the same as 
the lex ^lia Sentia of Gai. Inst. I, § 80), a child born of a female 
citizen and a peregrinus vfz& a peregrinus, but see post, par. 123. 
Gaii*s (Inst, i, § 67 to 97), on account of the different classes of 
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citizens then existing, devotes considerable space to this snbject^ but 
Caracalla*s law ( part i, par. 396 ( 2) existed in Justinian's time, and 
the opinion oi Marcdlus, a contemporary of Gains, in favour cf liAertyt 
is inserted in the Institutes, so that if at any time during gestatioo 
the mother had been free, the child was free. 

Tit ▼. De libertinis. 

54. Libertini were those who ex justa (actual, bona fide) senntvU 
manumissi sunt, i.e., those who desierant esse send. The freednon 
had no civil family at the moment of freedom, and he took the name 
of his master, and usually attached himself to his house. He could 
work at occupations considered derogatory to the ingenuus {e.g., 
attend to a shop). He could not marry a patrician or aspire to 
certain dignities, nor wear the gold ring (Jus aureorum annularum}, 
which at first was the distinctive mark of knights, but afterwarJs 
became common to all ingenui, and subsequently, as a mark of 
imperial favour, was at times conferred upon freedmen who by this 
jus regenerationis were ranged amongst the ingenui. 
57. Public methods of enfranchisement were : — 

(i) Censu. Introduced shortly after Servius (part i, par. 55), 
but fell into disuse under the empire ; and for nearly two hundied 
years, from Vespasian to Decius, no census was taken, and th^ 
(a. d. 249) the last was taken, hence, not being abolished, some 
jurisconsults speak of it as still existing (Gai. Inst, i, § 17), others 
as not existing, because in disuse (Ulp. Reg. i, § 8). 

(2) Vindicta, As the census only took place once in five years, 
a fictitious employment of the causa liberalis came into vogue. 
In this suit, a person interested applied to the consul, and claimed 
the liberty (in libertatem proclamare) of a free man unjustly 
detained in servitude, and hence by analogy, a friend or the lictor 
(assertor libertatis) claimed the liberty of the slave, and the master 
not disputing it the magistrate declared him free. This was a 
particular application of the in jure cessio process, which was also 
employed for the transference of property, for adoptions, etc. (see 
part i, par. 140 (i), and the name came from the festuca (or 
znndicta), a kind of wand used, and which represented the lance 
of ancient times. Under the emperors the solemn words and 
formalities fell into disuse, and it might take place (§ 2) anywhere 
before the magistrate without the presence of lictors. 

(3) Testamento, This method at first required the aid of the 
eomiiia, because a new citizen was made, but gradually the formali- 
ties became less rigorous, and a few witnesses sufficed. Liberty 
might be gjven, either (i) directly (e.g., servus meus Cratinus liber 
esto), or (2) hy Jidei-commissum (e.g., Heres meus, rogo teutSctccum 
zncini met servum, manumittas). In the first case the slave must 
be the testator's own, he was free from the moment there was an 
heir, and was the freedman of the deceased (libertus orcinus), and 
the latter's family had the patronage. In the second case the 
slave might belong to another, the heir must buy him and free 
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him. The slave was not free until made so by the person charged 
with the duty, and that person was the patron. Liberty could be 
given on a condition (sub condUione)^ or from a certain day (a 
die)f but not to a certain day (ad diem), 

(4)j In scicrosanctis eccUsiis, There are two constitutions, A.D. 
316 and 321, of Constantine, inserted in the Code (i, 13) on this 
subject, and this method was probably introduced by him when 
he began to protect Christians. The ceremony was usually 
performed by the bishop, and the deed was signed by him in 
presence of the people on some festival. 

Anciently, only the first three public methods were known, and 
the master must have possessed the slave, ex jure QutriHum, other- 
wise the slave only lived in liberty {in libertate morabatur), and was 
freed from the pain of serving {tantum serviendi metu liberatur), but 
he was not free. After the lex Junia, the public methods made 
citizens, and other methods only gave irrevocable liberty, i.e., the 
praetor would not allow slaves freed privately to be reduced again 
into slavery, but on the death of the slave his master took, as owner, 
all he left. Under Justinian the distinction between public and 
private methods disappeared, and all produced the same effect. 

61. IVivafe modes of manumission were : — 

(i) Per epistolam ; (2) inter amicos ; (3) per codicillum. This 
last form is alluded to under the words *^ per quamlibet aliam 
ulHmam voluntatem^^ and in all three cases the signatures of five 
witnesses were required. 

62. Amongst other modes mentioned in a constitution of Justinian 
(Code 7, 6, I, § 3 to 12) were : — 

(4) Abandoning a slave dangerously ill, or prostituting a slave 
sold not to be so treated, the slave became free without a patron ; 
(5) bearing cap of liberty at funeral (to prevent simulated genero- 
sity) ; (6) payment by a third person of the price fixed for a man 
adjudged to be the slave of another ; (7) marrying a female slave 
to a free man, and giving a dowry with her ; (8) in some public 
way calling a slave a son (see posty par. 148) ; (9) returning or 
destroying before five witnesses tbe title deeds of slavery ; but the 
method of making the slave sit at his master's table {per convivium^ 
per mensam, inter epulas) was not sanctioned by Justinian. 
^3* (§ iii) There were anciently no distinctions in the condition 

of libertini (see part ii, par. 31), but at the commencement of the 

empire three classes existed, viz. : — 
(i) The freed citizen^ with full rights (except in respect ofingenui), 

if the three essentials for enfranchisement existed which were 

required by the Lex yE/ia Sentia (A.D. 4, see part i, par. 378). 
(i) Ownership, ex jure Quiritium, 

(2) Ceremony public {vindicta, censu, or testamento). 

(3) Slave thirty years old, but if under thirty the ceremony must 
be performed by vindieta, after approval by the consilium, i.e., in 
Rome, five senators and five knights, in the provinces, twenty re- 
cuperatores, who met on the last day of the assizes. 
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If slaves had been branded for a crime, or if they had been given 
for circus combats, the same law placed them on footing of — 

64. (2) Dediticii (see part i, par. 78). This class could only 
acquire property by means available to peregrini. They could not 
make a will or live within 100 miles of Rome under pxenadty of being 
publicly sold. They could not improve their condition, and at death 
their master took their property by right of succession, if they had 
been publicly freed with the required conditions, but otherwise by 
right ofpeculium (Gai. Inst, iii, § 74, 75, 76). 

65. (3) Latini Junianu Those slaves whose enfranchisement was 
imperfect did not, under the Lex y£lia Sentia, count as freed, but 
were, in the position of those qui in libertate morabantur (see ante^ 
par. 57), and were formed into a third class by the lex Junia N^orbana 
(see part i, par. 382), and called latins, on account of their pK)sition 
(part i, par. 187), zxid.yunians on account of the law (Gai. Inst, m, 
§ 56). It is probable that Gaius and Ulpian refer to the lex Junia 
Norbana as earlier than the lex j&ia Sentia, because both laws 
existed prior to the date of these two jurists, and the effect of ib& 
later law was to place the class constituted by it in a suj)erior posi- 
tion to the dediticii. These latini juniani in public law had no vote 
or aptitude for office ; in private law they had the commercium (in- 
cluding mancipatio, Ulp. Reg. xix, § 4) and the testanunti factio^ 
so far as to enable them to assist in the p^r as et libram will as emptor 

familuB, libripens, or testis, but they could not make their own will 
or be named as testamentary tutors, nor had they the jus capiendi 
ex testamento in respect of inheritance or legacies directly left them, 
unless at the death of the testator, or during the subsequent delay 
(cretio), they became Roman citizens (Ulp. Reg. xxii, § 3), but they 
could take hy fidei-commissum. At death their property fell to their 
master, and hence the words of Justinian (Inst, iii, 7, § 4), In ipso 
ultimo spiritu, simul anim^m atque libertatem amittebant. But the 
members of this class could become citizens in various ways, e.g., (i) 
. beneficio principali, i.e., by rescript of the emperor; (2) liberis, after 
going through the form per causam probare (see post, par. 123) ; (3) 
iteratione, i.e., by being freed over again and fulfilling all conditions ; 
(4) militia, i.e , by military service for a certain term in the Roman 
guards ; (5) nave, i.e., by building a ship and carrying com for six 
years; (6) cedificio, i.e., by erecting a building; (7) pistrino, i.£-i 
by establishing a bakehouse. 

67. In the time of Justinian dediticii had ceased to exist, and 
Latini juniani were rare. He effaced (Code 7, Tit. 5 and 6) the 
distinctions between freed persons by giving them all citizen rights, 
without reference to the age of the slave or the public mode of 
manumission, and he also removed (Nov. 78, c. i) all differences 
between ingenui and libertini, leaving only the rights of patronage, 
viz. : — 

(i) Obsequia or the duty of respect and gratitude towards the 
patron. The Digest (37, 15, 9) treats of the duties of children 
and freed persons as the same, e^»^ could not summon patron in 
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jus without the permission of the praetor, nor bring an action 
entailing infamy, nor exact from him more than he could pav. 
The freedman was also bound to support his patron, and he mi^nt 
be punished or re-enslaved for insulting him, or otherwise injuring 
him. 

(2) Operce or services usually stipulated for beforehand, as they 
were not necessarily due, e,g. , to work as a domestic (in minis* 
ierio) or as a workman (in artificio). 

(3) 'jh*^0' i^ bonis f or rights of succession, as to which see post^ 
par. 1088. 

Tit. vL Qui, et quibus ex causis, manumittere non possunt. 

70. Both the lex JElia Sentia and the lex Furia Caninia (tit. vii) 
were designed by Augustus to check manumission (part i, par. 37^)* 
but in the time of Justinian the value of the citizenship had so far 
diminished that his laws were conceived with the view of favouring 
enfranchisement. This title is concerned with two additional pro- 
visions of the Itx ^lia Sentia^ viz. : — 

(i) Freedoms in fraud of creditors void: a rule extended by a 

senaius consultum under Hadrian, to include peregrini debtors. 

(Gai. Inst, i, § 47.) 

(2) Master under twenty could only free by vindicta^ and after 

proving a cause satisfactory to the council. 

The term creditor included any one to whom any thing was due, 
but it was jiecessary that the debtor should have acted in bad faith 
and that he was aware of the loss he was inflicting, j.^., Justinian 
(§ iii) decided in favour of the opinion which held that intention 
must be an ingredient in the fraud (Fraudis interpretatio semper in 
jure civili non ex eventu duntaxit sed ex consilio quoque desideratur^ 
Dig. 50, 17, 79, Papinian), and the result would be that after the 
manumission the slave was at liberty, but the creditors had the 
power of proving the fraud, and so showing that the freedman was 
still a slave. Hence the slave was in the position of a statu liber (nam 
dum incertum est an creditor jure sua utatur interim statu- liberi sunt. 
Dig. 40, 5, I, i), i.e.f of 2L freed slave whose liberty was not to take 
place for a time or until a given event. In the interval, the slave 
was in the same condition as others in the inheritance, and his 
children were slaves ; but, on the expiration of the time or on per- 
formance of the condition, he became free, although he might have 
been parted with by sale or gift. In the case of the freedom in 
fraud of creditors the slave was free until the creditors attacked the 
manumission, and in the case of freedom by ^dei commissum the 
slave could not be sold, and he could compel the ^ei commissarius 
to free him. 

The master could not avail himself of his own fraud, and there- 
fore liberty was absolutely acquired on payment by the master or by 
a third person of the sum due ; and so where the focus was concerned, 
if it did not make a daim within ten years ; and the rule only applied 
to the last sales of slaves actually producing the insolvency. 
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73 (§ i). But when there was no other heir, and to avoid the dis- 
grace of insolvency attaching to his name (part ii, par. 74), the 
master might appoint his slave heir (if several named, it only applied 
to the first), who would be answerable for the debts, and in vrhose 
name the creditors could sell the goods (see post^ par. 1161). The 
slave became free^ citizen and heir, and it being compulsory, he was 
called solus tt necessarius heres {post, par. S04). The fact of naming 
the slave keir made him free also, according to Justinian, who de- 
cided (Code 6, 27, 5) the point against the argument of Ulpian re- 
quiring the freedom to be expressly given. 

77 (§ v)* As to the second head, in respect of enfranchisement 
inter vivos, justa causa would be, e.g., to free father or mother, son 
or daughter, teacher, nurse, etc., or to make the slave a procurator 
(if over 17, as under that age, he could not appear before a judge 
in defence of his patron), or to marry a female slave (within six 
months, otherwise not free, unless master died or became senator, 
or otherwise incapacitated from complying with condition), and 
(§ vi) the motive once approved by the council could not be retracted. 

78 (§ vii). As the master under twenty could only enfranchise in 
this prescribed way, he could not do so by will, but Justinian, in 
the Institutes, allowed the master over the age of seventeen to free 
by will, and eight years subsequently (Nov. 1 19, c. 2) reduced the 
age to fourteen, being that at which, by the old law, he was able 
to make a will at all. 

Tit. vii. De lege Fusia (or Furia) Caninia tollenda. 

78. This law, passed a.d. 8 in the consulate of Furius Camillus 
and Caninius Gallus, and repealed by Justinian {ante, par. 70), was 
enacted for the purpose of restraining posthumous pride, and 
limited the power of enfranchisement by will thus : — If had troo 
slaves, dotA might be freed, from two to 10, ^ ; from 10 to 30, ^ ; 
from 30 to 100, ^; from 100 to 500, \; but never more than 100. 
The slaves must be named^ and the first names taken ; if in a circle 
none. (Gai. Inst, i, § 46). 

82. Actions to procure liberty, ante, par. 57 (2), or to declare in- 
genuus, belonged to i\ie prcejudicial class {post, par. 21 12), and took 
place before the superior judges, e,g,, rectors, praeses, praetors, and 
consuls. 



Tit. viii. De his qtu sui, vel alien! juris sunt. 

83. As to the division of persons into those sui juris and those 
alieni juris see part ii, par. 46. Gaius (Inst, i, § 49) classifies the 
cUieni juris under three heads {earum personarum qtkB aliano Juri 
subjectce sunt, alice in potestate, aliatn nianu, alice in mancipio sunt) ; 
but, owing to the disappearance of the manus, Justinian has only 
two divisions, viz., those falling under the patria and the domitiica 
potestas, 

89 (§ i). Dominica potestas. This power of the master over the 
slave in respect of his — 
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(i) Person, extended, up to the end of the republic, to life and 
death; but even before the introduction of Christianity the extreme 
rigour of the law had been modified, and a lex Fetronia, probably 
under Augustus (a.d. ii), did not permit slaves to be forced to 
fight with wild beasts. Hadrian (a.d. II 7) enacted that they 
could not be put to death except after condemnation by a magis- 
trate. Antonine (part i, par. 392) punished as homicide the death 
of a slave' by the master's hand. Canstantine only permitted 
moderate castigation, and yuslinian confirmed the rescript of 
Antonine, rendering the master liable to death or deportation 
who killed his slave sine causa legibus cagnita, such as adultery 
with wife or daughter, or in self defence. Slaves who fled for pro- 
tection to temples or statues were to be sold by the presides of the 
provinces, and the masters were not allowed to attach unfair con- 
ditions to the sale, as that the slave should be employed at hard 
work or kept chained. 

(2) Property. Everything the slave earned, received, or found, 
belonged to his master, but custom tended to prevent the master 
depriving him oi\iS& pectdium, ue., his private savings. 

Tit ix. De Patria Potestate. 

92. The dominica potestas was derived from the Jus gentium, but 
only a Roman citizen could have the patfia potestas, because it was 
due to the civil law, and was supposed by Gaius (Inst, i, § 55) to be 
peculiar to the Romans, except the Galatae, though it is probably an 
institution suited to the infancy of civilization. It was acquired by 
jusUb nupticB, legitimation, or adoption, and extended over the — 
(i) Person of sons and daughters and the descendants of male 
children, even to life and death ; involving the right to sell them ; 
abandon them in reparation, part ii, par. 46 (3) ; or expose them ; 
but time modified these rights. Gaius (Inst, i, § 117, Ij8; iv, 
§ 75} c^c* ) refers to mancipatio, chiefly as a mode of fictitiously 
freeing from power. Only sons, not daughters, could be aban- 
doned, and the practice then fell into disuse. Exposure was pro- 
hibited, and Justinian confirmed Constantine's legislation, as to 
the sale of children. See part i, par. 479 (i). 

(2) Property. Originally the child in power was in the same 
position as a slave, but for the effects of legislation in respect of 
the castrense peculium, qtmsi castrense peculium, and the property 
of the mother, see post, par. 611. 

Tit X. De nuptiis. 

97. The terms nuptia, mairimonium, refer to union by marriage 
in general, but justa nuptice, jusium matrimonium, to the Roman 
civil law marriage giving the potestas, agnatio zxa^famUia rights (part 
ii, par. 58). 

98. Although placed under the protection of paganism, and sub- 
sequently of Christianity, marriage was a civil contract without public 
solemnity, but involving consent and tradition, i.e., it must be classed 
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amongst the real contracts perfected by delivery {re contrahebatur) ; 
hence the absent wife could not be married by letter or messenger, 
though the husband could be so married if the wife were taken to 
his house {si in domum ejus deduceretur — Paul), because that was 
equivalent to tradition, and the expressions uxorem ducere, uxor duct, 
convey this idea, which is literally carried out in the bridal array 
and procession to the husband's house ; but, as in other cases {e.g., 
things of great weight or size), the consent to the delivery in Ae 
presence of the thing sufficed {si in re prcesenti consenserint — sed oculis 
et affectu), and so the wife might be put (or if sui juris place herself) 
in possession. Hence it is that if the husband and wife are present, 
consent alone {solu^ affectus) is spoken of as constituting the marriage, 
and hence the wife was frequently not led home until after die 
marriage, or she might be in the house some days before the marriage, 
in which case delivery would not be complete until the consent was 
given, and hence the concubine only differed from the wife by the 
met of consent. 

ICO. Sometimes a deed was drawn up either as to the settlement 
of the property (instrumenta dotalia) or in the shape of marriage 
articles (instrumentum ad probationem matrimonii), but these only 
served to prove the marriage, which might also be done by the 
evidence of friends and neighbours, and consummation by cohabita- 
tion was not necessary. 

loi. Justinian suppressed the ancient rule as to the necessity of 
a dowry contract between persons of unequal condition, though the 
novels (74, c. 4) enacted that (i) persons holding high rank must 
have a dowry contract, and (2) that others, with the exception of 
the very poor, should declare their marriage in church in the presence 
of three or four witnesses, but this appears to have been repealed by 
novel 117, c. 4. 

102. The term sponsalia {sponsio et repromissio nuptiaruni futura- 
rum) for betrothals was derived from the primitive spondes ne, sponda. 
They could be entered into by the consent of the heads of the 
families, and of the 'affianced if over the age of seven, though the 
marriage itself would not be lawftil before puberty. There was no 
action to compel the marriage, and a notification {condiHone tua non 
utor) broke off the engagement, but the arrhce^ usually given to the 
bride elect, were liable to be forfeited. 

104. For justcB nuptia three conditions were indispensable, viz., 
puberty, consent, and connubium. 

(i) Puberty, see part ii, par. 86 (3). 

105. (2) Consent, This applied to the parties themselves, and 
to the heads of their families. The latter could not force it from the 
former, and a knowledge of the nature of the contract was acquired, 
hence an idiot could not marry. As the question of the consent 
turned on the patria potestas, neither that of the mother nor of the 
natural father (in the case of an adopted child) was required, nor of 
any one in the case of a child, sui juris, though a constitution of 
Valens and of Valentinian (Code 5, 4, 18, and 20) required an 
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emancipated daughter under twenty-;five to get her father's consent, 
and if he were dead, that of the mother, and nearest relations. 
Grandsons (not granddaughters) had to get the consent of their father 
and of their ancestor also, for the latters consent alone would have 
made the father's agnates more numerous, and it was only in the 
power of the ancestor to diminish, not increase his son's family (see 
analogous case of adoptions, post, par. 138). After a constitution of 
Severus and Antonine, the prsesides of the provinces could compel 
consent if it was unreasonably refused, and if the consent of the 
paterfamilias was given subsequently, the marriage from that date 
was lawful, but it had no retrospective effect. If the consent was 
prevented by insanity, the daughter could always marry, and Justi- 
nian finally decided in favour of the son also, if the ceremony was 
performed in the presence of the curator, and of the relations of the 
father, and the terms of the dowry and nuptial gift were settled before 
a magistrate. The captivity or disappearance of the father enabled 
the children to marry after three years, but the potestas was restored 
on the father's return {post, par. 163). 

According to primitive law, the paterfamilias could send the 
repudium (post, par. 120), and separate the husband and wife against 
their will, but the words of Paul — sed contracta non solvuntur 
(Sent, ii, xix, § 2) refer tp a constitution of Marcus Aurelius, forbid- 
ding such a divorce, except for weighty reasons." 

For marriage it was further necessary that the parties should be 
free, i.e., not already married, and that the husband should not be in 
holy orders, and not castrate unless the wife consented. 

106. (3) Connubium is defined (Ulp. Reg. v, § 3) as the uxoris 
jure ducenda facultas, i.e», the ability in genersJ to take a lawful 
wife, but in the proper restricted sense it was the relative capacity to 
marry each other, i.e., it was a civil right, exclusively reserved for 
Roman citizens, and for those on whom, prior to Caracalla's legis- 
lation (part i, par. 396), the privilege was specially conferred, but 
though without connubium the marriage would be according to the 
Jus gentium, and the parties would be ccelibes, in respect of the lex 
Julia (part i, par. 369), still the nullity was confined to civil law rights, 
and the bond was recognised, for the wife (uxor injusta) might be 
guilty of adultery. 

107. Impediments to marriage. These might arise from the ties 
of cognation, agnation, affinity, and natural and political considera- 
tions, e.g., marriage was forbidden between : — 

(i) Direct ascendants and descendants ad infinitum. 

(2) Uncle and niece, great niece, etc., ad infinitum, and so in 
respect of aunt and nephew, great nephew, etc. (when Claudius 
wished to marry his niece Agrippina, the daughter of his brother 
Germanicus, a law was passed, making marriage between an uncle 
and his brother's daughter lawful, but this was repealed by Con- 
stantine). 

(3) Brother and sister. 

The cognate ties of blood could never cease, but agnate relations 
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could nuurry after the bond had been severedi as where the adopted 
person or the person to marry the adopted was emancipated, but 
although thus sent out of the ^Eunily, the father could never many 
his adopted daughter, granddaughter, etc. The tie resulting from 
affinittu (part ii, par. 67) prevented marriage between the father-in- 
law (soctr) and his deceased son*s wife (nurus), or his wife's 
daughter ^/m^^vKi), granddaughter, etc., and between the son-in- 
law {gefur)^ grandson, etc, and his wife's mother {socrus)^ or father's 
wife {n4n/erca)t but in the collateral line the prohibition only ex- 
tended to the brother and sister-in-law, and that only from the time 
of Constantine, who forbad marriage with the brother's wife or two 
sisters (Code v, 5, 5). 

The contubernium and concubinatus {post, par. 122), although not 
recognised in law, produced impediments to marriage from natural 
ties. 

1 16. (§ xi) Political considerations, varying at different periods, 
also interposed barriers, e.g, — 

By the twelve tables there was no connuHum between patricians 
and plebeians, repealed six years later (see part ii, par. 58). 

The leges Julia et Papia (part i, par. 369) permitted ingenui to 
marry libertini, but forbad senators and ingenui to marry actresses 
and other inferior classes of women — ^a prohibition extended by 
Constantine to all kumiles abjectave persona, but Justin altered this 
if the woman abandoned her profession, and Justinian (Nov. 117, 
c. 6), on accoimt of Theodora, repealed the law altogether (part i, 

par. 533)- 

Neither the tutor nor the curator, or their son, could marry the 
adult ward unless she had been affianced by her father, or was over 
twenty-five years of age. A magistrate could not marry a woman 
of the province during his tenure of office, nor the ravisher the person 
ravished, nor the adulterer his accomplice, nor the Jew a Christian. 

117. ( § xii ) Nullity of marriage. If the conditions necessary for 
justiE nuptia were not fulfilled, the union would come under the 
general head of stuprum, and the children would be spurii, the 
dowry and marriage gift were liable to confiscation, and bigamy and 
incest entailed punishment. 

118. Effects of justce nuptia. The husband {vir) was bound to 
protect and maintain his wife {uxor), and she shared his honours 
and dignities, owed him respect and obedience, and had no other 
domicile than his. The children bom during the marriage were 
presumed legitimate, and so if bom within ten months of the 
nusband's death (part ii, par. 176), and the patria potestcu resulted 
from the marriage. As to the dos brought by the wife and the 
donatio propter nuptias given by the husband see post, par. 562. 
Marriage being an indivisible union, the wife always followed the 
son, emancipated or given in adoption, but children bom or con- 
ceived before that time were left in the power of the paterfamilias. 

120. Dissolution of marriage. As marriage was a contract formed 
by consent and tradition, it was capable of dissolution, according to 
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the rule quod ligatum est etiam dissolvi potest (Nov. 22, c. 3), and 
hence the divortium dates from the origin of Rome, though it was 
not abused until the last years of the republic, after which period 
the leges JtUia et Papia and imperial constitutions endeavoiured to 
restrain it. Divorce might result from the — 

(i) Consent of both (iona gratia) ^ when the terms r^;ulating it 

were left to be settled by the parties themselves. 

(2) Will of one, when motives were fixed by Theodosius and 

Vaientinian, and extended in the novels of Justinian. 

The intervention of a magistrate was not necessary, but seven 
witnesses were required, and a deed of separation (repudium ) must 
be sent, containing the words — Tuas res tibi habeto ; tuas res tibi 
agito, 

121. Second marriages were favoured by the leges Julia et Papia^ 
though the widow could not re-marry until after the year of mourning, 
but later legislation, confirmed by Justinian, tended to restrain re- 
marriage if there were children of the first bed, otherwise there was 
no impediment 

122. The concubinatus (part ii, par. 58) was permitted by the 
customs of the Romans, as between a man and one woman, and was 
distinguished fi'om the stuprum. No penalty attached to it, but it 
was not an honourable state for the woman, and she was usually a 
freed person or of low extraction, or a prostitute. If she was free- 
bom and virtuous, the presumption was in favour of her being the 
wife, unless she had become a concubine by a formal act, for other- 
wise the intercourse would fall under the head of stuprum, and such 
a woman, consenting to become a concubine, lost her title of mater- 

familias or matrona. 

No formalities were required for entering into or dissolving the 
connection, and in this it resembled marriage, but the social status 
before the connection, and the position of the woman in the house 
afterwards, showed her rank, e.g., a woman domiciled in the province 
must be the concubine of the magistrate. It gave none of the rights 
of marriage, but there was no difference in respect of the mother, 
whether the children were legitimate, naturales, or spufii (see post, 
par. 1054), though, as the father •f the second class was recognised, 
these children, as opposed to the spurii, could be legitimated, and 
Justinian (Nov. 18, c. 5) gave them some rights in the succession to 
property. Leo the philosopher. Emperor of the East, repealed the 
laws permitting concubinage, in A.D. 887, as contrary to religion 
and natural decency. 

123. (§ xiii) Legitimation was under the republic acquired as an 
accessory to the rights of citizenship accorded to aliens, and the lex 
.^lia Sentia and the lex Junia {ante, par. 63, 65) had some special 
provisions on the subject detailed by Gaius (Inst i, § 29, 66, 67), 
viz. : — 

(i) Per causam probare. The freed Latin who had taken a wife 
for the purpose of having children (liberorum qtuBrendorum causa), 
and had a child a year old {anniculus /actus), was allowed on 

I 



114 COMMENTARY ON JUSTINIAN*S INSTITUTES. 

proof of these facts before the praetor or prseses to become a 
Koman citizen, and acquire /o^/of over the child, who was at the 
same time legitimated. 

(2) Per causam erroris probare. The Roman citizen, who by 
mistake had married a freed Latin or an alien (or vice versa), and 
had children, was allowed to prove this, and the miion became 
jusUe nuptia with its consequences. 

But these methods fell into disuse, and Constantine introduced the 
two following means : — 

(i ) Per subsequens matrimonium. The conditions of this were 
that — (i) at the time of the conception of the child, marriage 
between the &ther and the mother was not forbidden by any law ; 

(2) a deed of settlement or marriage articles must be prepared ; 

(3) the children must consent to be Intimated, or at least must 
not refuse. The result of complying with these rules would be 
that the natural children and those subsequently bom would be 
legitimate, and Justinian, in spite of the first nile, enacted (Nov. 78, 
c. 4), that the children of a slave, freed and married by her master, 
should become free and legitimate. 

(2) Per oblationem curia. This method originated with Theo- 
dosius and Valentinian (a.d. 442), and was confirmed by Justi- 
nian. It was confined to the rich, and its object was to induce 
citizens to become curiales (part i, par. 444), and to confer a favour 
on those already members. Children could not be compelled to 
belong to the curia, but if they consented, they became l^itimate, 
acquired the fortune of their father and rights ab intestato. Th^ 
also fell under the '/^/^j/oj of their father, but with this peculiarity, 
that the child was in the family, only as against the father, and 
not as against cognates and agnates. 

Justinian, by novel 74, c. 2, further introduced : — 

(3) Per rescriptum prindpis. Granted if there was no legitimate 
child, and it was impossible to marry the mother. 

(4) Per testamentum. If the father had expressed the wish in 
his will, the emperor would grant the legitimation by rescript, and 
the children thus became heirs. 

128. The method of ctdoption for legitimating natural children was 
introduced by Anastasius, but repeal^ by Justin and Justinian. 

Tit zi. De adoptionibus. 

129. This subject is only referred to by Gains and Ulpian, and in 
these Institutes, as producing the patria potestcu. According to 
primitive law, the adoptee became a stranger to his natural family, 
and on entering the family of the adoptor he acquired rights of suc- 
cession, agnation, and cognation (qui in adoptitmem datur, his, 
quibus, agnasciiur, et cognatus fit. Dig. I, 7, 23). He also shared 
the lares and res sacra {in sacra transibat), and took the name of the 
adoptor, retaining that of his own house as an adjective, with the 
termination ianus, hence adoptions entailed the right of succeeding 
to (i) name; (2) property; (3) domestic gods {hereditas nomitUs, 
pecunice, sacrorum, suutce sunt, — Cicero). 
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132. There were two kinds of adoption : — 

(i) Adrogation^ by which a paterfamilias , Le.^ a person suijuris^ 
with all his property and all those in his power, passed under the 
potestas of another {e.g.f Germanicus, having been previously 
adopted by Tiberius, became the grandson of Augustus, when the 
latter adopted, i,e,y arrogated Tiberius, though in adoption proper 
this does not occur, as the adoptee, being only z. filiMs-fannUias^ he 
and his children are in the power of their ancestor). The house of 
the adoptee merges in that of the adoptor, involving the loss of 
the family sacra {quid? sa^ra Clodia gentis^ cur intereunt quod in te 
est? — Cicero), hence the necessity for a lex curiata (afterwards 
reduced to a formality, see part i, par. 31), and the origin of the 
name of this form of sidoption, for the adoptor and adoptee were 
asked if they were willing, the people if they ordered it, and the 
College of Pontiffs if they had any opposition to offer. 

(2) Adoption, Persons alieni juris were adopted by a fictitious 
emplojrment of the mancipatio (post, par. 153). After the process 
had been repeated three times for a son, Le., a male of the first 
degree, the patria potestas of the father was destroyed, according 
to the terms of the twelve tables (iv, 3), but the child was then in 
mancipio to the purchaser, and had to be claimed by him as a son 
by m^uis of the in jure cessio process, gone through in the presence 
of the prsetor, consul, or prseses, by whom the child was addiclus 
to the fictitious father, whose adopted son he thus became. 
In the time of Gaius and Ulpian, these forms were outwardly the 
same, but they had degenerated into mere fictions, and a custom had 
grown up from the last years of the republic of adopting by testa- 
ment (e.g.f Julius Caesar so adopted Octavius), but ratification by a 
plebiscitum was necessary. 

'36. (§ i) Under Justinian the methods were : — 

( I ) Principali rescripto for the arrogation of a person sui juris, 
and granted on satisfactory proof (caiisa cognita) of the following 
facts, viz. : — That the adoptor was over sixty years of age, and 
theref6re despaired of children of his own, and that he was at 
least eighteen years older than the adoptee (a rule applying to 
adoptions also), and that he had no other natural or adopted 
children. Justinian allowed women to be arrogated, but no law 
to that effect existed at the time of Gaius (Inst, i, § loi) or Ulpian 
(R^. viii, § 5), though the passage in the Digest (i, 7, 21), nam 
et femina ex rescripto principis cuirogari possunt, is attributed to 
Gaius by a tribonianism (part i, par. 544). Antoninus Pius 
allowed impuberes also to be arrogated if security was given, and 
a verbal covenant entered into before a tabularius (ue., a public 
officer, formerly a public slave, but after Arcadius and Honorius 
2i freeman) in respect of the following conditions — (i) that the 
arrogation was honourable and advantageous to the ward ; (2) 
that if the ward died before puberty, all his property should be 
restored to his relations ; (3) if emancipated or disinherited, all 
the ward's property to be restored to him, including (if there was 
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no proper motive) a fourth [quarta antonina) of the adopter's 
goods ; (4) that if the ward, on attaining puberty, proved the 
arrogation unfavourable, he could claim his property and emanci- 
pation. 

(2) Imperio magistratus. For the adoption of persons aiieni 
juris Justinian suppressed the mancipatio and in jure cessio 
processes, substituting a deed drawn up before a superior magis- 
trate, in the presence, and with the consent, of the adoptor, and of 
the person giving up the adoptee, and after the non-refusal of the 
latter, though he or she might be an in^t unable to speak. 
138. (§ ii) Under Justinian's legislation, arrogation always pro- 
duced the patria potestas^ and all the property and children passed 
into the new family ; but in the case of adoption^ if the adoptor 
was — 

(i) Extranetu, i.e., not an ascendant, the adoptee retained all 
his rights in his own family, and did not acquire any in the new 
family he entered, except the right of succession ad intestaio^ so 
that an adopted child, in the event of intestacy, acquired one addi- 
tional right over children left in the family. 

(2) Non extraneuSf i.e., if the adoptor was an ascendant, he 
acquired full rights over the child, and the person giving him up 
lost all his rights, for both being naturally related to the child, 
he was not likely to suffer ; e.g. , a maternal ancestor must adopt 
the children of his daughter, for they would not otherwise be in 
his power ; so a child bom after the emancipation of the son 
would not be in the power of its grandfather, and an emancipated 
son, to get his own child in power, must adopt it from its grand- 
father. 

142. (§ v) The adoptee could rank in the new family as a son or 
grandson, etc., and so differently affect the rights of succession and 
of marriage prohibitions. If not placed under any one in particular, 
he was qtiasi incerto natuSy but if placed as a grandson under a son 
(quasi ex filio) living, that son's consent was required (m ei invito 
suus hares agnascatur), for this would increase the number of the 
son's heirs on the death of the father. 

145. (§ ix) Castrates could not adopt children, but impotent 
persons might, and so, by a constitution of Diocletian and Maximian, 
could women who had lost their children, but no patria potestas was 
in their case acquired. 

148. (§ xii) A jreedman could only be adopted by his patron, 
otherwise the rights of patronage would be disturbed, and a sleeve 
adopted thereby acquired his freedom, ante, par. 62, (8), but not the 
rights of a son. 

149. The dissolution of the tie of adoption would follow fi:om 
the— 

(i) Emancipation of the adoptee. 

(2) Adoption of the adoptee by a third person, not a stranger, 
and the bond could not be renewed, the result being that the child 
was no longer either an agnate or cognate of the former, though 
marriage prohibitions might still continue to affect him. 
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1 50. Manus. The three methods employed to acquire the marital 
power were distinct altogether from the marriage. 

(i) Usus. This was fixed by the twelve tables (vi, 4), in 
analogy to the year's possession (usucapio) of moveables, but 
could be defeated by three nights' absence (usurpiitumtre trinactio.) 
The remaining two methods produced the manus immediately, 

(2) Farreo {canfarreeUio) or the sacrifice of the com cake with 
sacramental formalities in the presence of ten witnesses. The 
issue of the marriage were eligible to various sacerdotal functions, 
and hence this method was reserved to patricians. 

(3) Co-emptio. The husband was the purchaser {co-emptionator) 
of the wife by the mancipatio process, but the same words were 
not used, and hence the wife was never in mancipio, i.e., in the 
position of a slave. 

The effect of these three methods was to take the wife out of her 
own family and make her an agnate of her own children, with the 
rank and rights of a daughter in her husband's family. 

According to Gaius (Inst i, § 108, etc. ) the manus acquired by 
usus had been partly destroyed by law, and partly fallen into disuse. 
Confarreatio was practised by the great fiamins, ue,, the priests of 
Jupiter, Mars, and Quirinus, and this method is mentioned also by 
Ulpian (Reg. ix), but disappeared with Paganism under Constan- 
tine. Co-empHo still took place, and was also employed fictitiously 
to elude the law (part i, par. 329). The passage in Gaius is illegible, 
but probably the manus could be dissolved by — (i) emancipation; 
(2) deed of divorce {repudium) sent to husband by wife. 

In the time of Justinian all these three methods had disappeared, 
and manus is not mentioned in the Institutes. The wife did not 
enter the family of her husband, but was only allied to it, and re- 
mained in the father's family, retaining all her agnate rights, and 
senatus-consulta had established rights of inheritance between mother 
and children. 

153. ManHpiumj see part ii, par. 46 (3). As slaves, children in 
power and wife in manu were res mancipi, a mancipatio was re- 
quired to transfer the dominium ex jure Quiritium, After the sale 
had been gone through in the presence of five Roman citizens, 
{puberes) and the libripens, the person was w mancipio to the purchaser, 
but did not lose the quality of a free man, and therefore would be 
ingenuus, as well as sui juris, if subsequently ^<?^^ by the methods 
applicable to those in the position of slaves, viz., vindicta, censu, or 
testantento (ante, par. 57), but still the manumissor extraneus would 
be per simtlitudinem patroni, and therefore have a patron's rights as 
to succession and tutorship (post, par. 166 and 1109). In the time 
of Gaius, the process was only used fictitiously for freeing children 
from power (post, par. 166), and though seriously for noxaJ abandon- 
ments this also fell into disuse (post, par. 2226), and the mancipium 
is therefore not described in the Institutes. 
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Tit JoL Qitibus modis ius potestatis solvitur. 

155. The power over the slave (dominica poiestas) was destroyed 
by enfranchisement (antet par. 57, 61), though the death of the 
master, or his slavery, etc., only transferred the property in the slave 
to another. 

156. The patria potestas was dissolved by children becoxnmg sui 
juris by the death of the &ther or the loss of liberty, citizenship, or 

captivity to an enemy of father (post^ par. 163) or child, but this 
would only apply to grandsons, etc, if no intermediate ancestor 
became sui juris by the event, as otherwise they would fall under 
his power. 

159. RdegaHon, ue,, perpetual or temporary exile to a fixed place, 
did not affect the patria potestas or any city rights, but interdiction 
from fire and water, or depot tation {see post, par. 205), degraded the 
citizen into a pere^rinus, and therefore, if sui juris, his potestas was 
gone, and if alieni juris he was freed from power. He could recover 
these rights as to the future through the favour of the emperor, but 
if the restitutio was not in integrum, it only freed him from punish- 
ment, and permitted him to return as a citizen to his country. 

160. (§ iii) Servi poena, Justinian, in a novel (22 c. 8) five years 
subsequent to the Institutes, abolished the slavery and consequent 
loss of potestas, etc., due to condemnation to the mines, or to wild 
beasts, but the result of slavery in general was necessarily to reduce 
the individual to the position of a thing, and consequendy to deprive 
him o{ potestas and other citizen rights. 

162. (§ iv) The priests of Jupiter and the Vestal virgins, on entering 
upon their respective ofEces, were freed jFrom the patria potestas, 
without suffering minima capitis deminutio (post, par. 197), by an 
altogether exceptional rule, applying to their peculiar position, but 
both these classes disappeared with Paganism. Justinian accorded 
the privilege to Patricii (part i, par. 471), and subsequently to 
bishops, consuls, and to all those dignitaries whose rank freed them 
from the curia (ante, par. 123), e,g,, the praetorian prefect, the 
questor of the palace, the master of the cavalry or infantry. These 
persons, however, lost none of their rights, they continued to be 
agnates in the family, and on the death of the head they became his 
heirs, and acquired power over their own children. 

163. (§ v) The jus postliminii affected the patria potestas by holding 
it in suspense. Postliminium was of two kinds : — 

(i) As to certain things, which, if taken by the enemy and re- 
taken, reverted to the original owner, e,g., immoveables, as slaves, 
houses, ships, but never arms qi4od turpiter amittantur, 

(2) As to free persons. A citizen taken by the enemy became 
their slave, but in his own country his condition was in suspense, 
depending on his return. If he returned, he regained all his rights, 

I)ast and future ; but if he died in captivity, according to the strict 
aw he was held to have lost all his rights from the moment he 
was made a slave ; though by the lex Cornelia Testamentaria (part i, 
par. 272), his testament was construed as if he had lost his rights by 
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death, and not by slavery, and therefore the directions contained in 

it as to the inheritance, tutorship, etc., would be valid. 

Hence, according to Ulpian (Dig. 49, 15, 16), tYit jus postliminii 

came to be : — 

(i) If returned from captivity, the citizen was considered never 
to have ceased to be such. 

(2) If he did not return, he was held to be dead from the moment 
of captivity, and this is what is called by the commentators the 
fiction of the lex Cornelia^ but according to Gains (Inst i, § 129), 
the question was doubtful whether this rule applied to the patria 
potestas, a point, however, settled by Justinian, who confirmed the 
opinion in fiaivour of the children, stated by Tryphoninus and 
Ulpian thirty years after the doubts expressed by Chains. 
A son returning fell under the potestas again and recovered all his 

rights, and as to the children marrying in the interval see ante^ 

par. 105. 
The position of a citizen during captivity may be summed up 

thos : — 

(i) Enjoyment of rights , all in suspense, e.g,t dominica and 
patria potestas^ acquisitions of children and slaves. If instituted 
heir, the institution is in suspense, and so as to the rights of tutor- 
ship and succession. 

(2) Exercise of rights^ withdrawn, e.g,, cannot contract /rwte 
nuptia, adopt, stipulate, or make a will. 

(3) Everything consisting in facts, lost, e.g,y usucapion inter- 
rupted, marriage broken, and, if wife in captivity also, the legiti- 
macy of the children is in suspense. 

(4) In virtue of the lex Cornelia^ the will made before captivity 
is valid. 

166. (§ vi) EmancipcUion, Primitive law did not provide any 
direct means for freeing a child from the patria potestas, but by a 
forced construction of the terms of the twelve tables, iv (3), the object 
was indirectly attained, and iki^ patria potestas -^2^ exhausted on the 
fictitious third sale in respect of a son, for the word fUius was held 
not to apply to daughters or grand-children, so that one sale sufficed 
for them. But the result of Ae process was to give the manumissor 
extraneus rights of patronage, tutorship, and succession (ante, par. 
153), to obviate which a contracta fiducia was entered into, obliging 
the purchaser to remancipate the child back again to the father, by 
vrhich means the child became in mancipio (not in potestate) to the 
father, who could now free him, and so acquire the patron's rights, 
or the same contracta fiducia might compel the purchaser to free the 
child. As to the position of the offspring of the person so emanci- 
pated, it was held that the child conceived in the interval between 
the sales, and before the last, was in the power of the paterfamilias, 
because his patria potestas had not been finally extinguished, and 
iMbeo maintained that the child conceived during the third mancipa- 
tion was in the power of the master of his fether ; but Gaius (Inst, i, 
§ 135)9 ui whose time the process was nearly always fictitious, 
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inclined to the opinion that the children were sui juris if the father 
died in mancipio, and under his power if he were freed. The 
emancipation called Anastasian by the commentators, because intro- 
duced by that emperor, simplified the matter by reducing it to 
obtaining an imperial rescript authorising the emancipation, and 
Justinian merely required the ascendants to present themselves 
before the superior magistrates, and if their descendants did not 
object, they became free, and the ascendants acquired all rights of 
patronage, including tutorship, etc. 

169. The emancipation was not irrevocable, but could be rescinded 
if the child treated his father badly or otherwise injured him. 

172. Children, whether natural or adopts, could not compel their 
ascendants to emancipate them, except in cases of — 

' (i) Prostitution of daughter. 

(2) Exposure. 

(3) Contracting an incestuous marriage, and see also anki 
par. 136 (4). 

175. Actions relating to family law. Among the more important 
of these were : — 

{i) De partu agnoscendo, for the wife against the husband during 
marriage or after divorce, to compel him to acknowledge her 
child, or within thirty days after divorce to obtain a declaration 
that she was pregnant by him, and the husband could dispute his 
liability, as well as appoint guardians to prevent fraud (custodes 
mittere), 

(2) For father against child, or vice versa, to be rec(^nised as 
such, but not available in respect of children Tjulgo cancepti, 

(3) For the father to claim or reject the patria potestas^ or for 
the son to assert himself to be or not sui juris. 

All these actions yfQit prejudicial (post, par. 21 12), but to reclaim 
a son from a stranger, anciently the father proceded by the zdndtcatiot 
with adjecta causa^ that claimed hims&filium suum ex jure Quiritiunij 
but praetorian law subsequently introduced a more summary process 
{post, par. 2301). 

Tit. ziii. De tutelis. 

180. (§ i) Justinian adopts Servius' definition of the iutelct, cited by 
Paul (Dig. 26, I, i), viz.: — 

Vis etc potestas (a pleonasm for vis implies the force of authority, 
see Gai. Inst, i, § 192, where, in reference to a class of tutors over 
Women, the expression occurs — legitime tutela vim cUiquem habere 
intelliguntur), 

— in capite libera (i.e,^ in respect of those free from power and 
sui juris), 

— ad tuendum eum qui propter atatem se defendere nequit (for 
under Justinian, tutorship only existed over impuberes, that due to 
sex having disappeared, see part ii, par. 84, 95). 
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— jure cwili (for created Ugibus^ sencUus-consulHSf and mori^us, 

not by the praetor or through the /us gentium). 

— data ac permissa (also a. pleonasm, though data may be held 

to refer to the right given by law to agnates, etc., and permissa 

to the power allowed by law to testators). 

182. Testamentaria HUda. This was the most important tutor- 
ship, and other kinds were only instituted in default of it. The 
testamentarii tutores ( tutor ^tuitar, i.e., defensor) were also called 
tutores dativi when specially named in the will (though the expres- 
sion was extended by the commentators to include those given by the 
magistrate, post^ par. 224). The right of the paterfamilias was 
expressly recognised by the twelve tables (v. 3), but he alone could 
appoint this kind of tutor, and that in virtue of his patria potestctSy 
so that he could disinherit and yet appoint a tutor. It could only 
refer to those who were in his power, and who at his death would 
be impuberes and sui juris, hence such a tutor could not be given to 
a grandson whilst an unemancipated son was living, for the child 
would fall under his own father's power on the death of the ancestor, 
but he could at the same time disinherit and appoint a tutor to the 
posthumous child who, conceived before death, would have been one 
of the hceredes sui if he had been bom at death. This innovation, 
modifying the old law (ac ne hares quidem potest institUi postumus 
alienus, est enim incerta persona, Gai. Inst, ii, § 242) in the single 
case of the death of a paterfamilias putting a child only conceived 
in the position of heir, is copied in the Institutes from Gaius (Inst, i, 
§ 147), and under this rule the position of a posthumous child would 
be — (i) that to protect his interests he was considered as already 
bom, but (2) as against a person dead before his birth, he was only 
considered as already bom, relatively to the chief whose heir he 
would be. Under Justinian's legislation, posthumous children could 
receive gifts by testament from any one, and in respect of their rights 
they were deemed already bom as against all the world [post, 
par. 697, 907). 

184. If the father appointed a tutor by will to a child, in respect 
of whom he had not strictly the power, the appointment would be 
confirmed by the magistrate without inquiry, and the term liberi (but 
noifdii) was held to include posthumous children. 

Tit ziy. Qui testamento tutores dari possunt. 

185. The tutor must be a person cum quo testamentif actio est (part i, 
par. 185 (3). Women could not be tutors, except in the case of their 
own children by the emperor's special permission, for it was 2, public 
office, and hence a slcn.>e could not hold it, though if the testator 
appointed one of his own slaves he thereby became free and tutor, 
and ultimately the opinion of Paul was confirmed, and libertatis et 
pupUlorum favor e the slave of another appointed tutor was to he freed 
for the purpose by the heir \iy fidei-commissum. 

Soldiers or uncertain persons could not be appointed, but an insane 
person or a minor imder twenty-five years could hold the tutorship 
after the first became sane or the second attained full age. 
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191. The appointment was valid, whether given simply (pure)^ or 
to a certain i\m&\ad cerium tempus, ad diem), or from a certain 
time (ex certo tempore, a die), or under a condition (sub conditione) ; 
hence, in respect of tutorships, a deceased person could be partly 
testate and partly not — a condition never allowed in respect of the 
succession to an inheritance, and the opinion of Labeo and Proculus 
was confirmed by Justinian, that the appointment might even be 
before the institution of the heir (post, par. 715), but the tutorship 
could not, in any case, according to Justinian, be restricted to a 
special thing or affair, although several tutors might be appointed, 
and the management of the property divided between them, as where 
parts were separated by long distances. 

Tit zv. De legitima agnatonim tutela. 

193. In default of a testamentary tutor, the law, i.e., in particular 
the twelve tables (v. 6), made the nearest agnate the legtHmus tutor, 
rather as a family right depending on agnatic smd gens, and accorded 
to the nearest relatives, in consequence of their interest in the 
property in the event of the pupil's death, than as a means of pro- 
tectmg the infant ward. There might be several agnate tutors, if 
they were all of the same degree, and hence the rules were similar 
to those in succession (udi emolumentum successionis, ibi et onus 
tutela), but the tutor and the presumptive heir were not necessarily 
the same person, for an agnate heir, if impubes, deaf and dumb, or a 
woman, etc., could not be tutor, and the nearest agnate might be 
tutor, and yet not be presumptive heir, as where the testator named 
an heir to his impubes son (post, par. 749). 

Agnates, i.e., those related through the male sex by reason of 
marriage, legitimation, oradoption, and in the family (part ii, par. 64), 
became tutors when — 

( 1 ) The paterfamilias died intestate or without appointing a tutor 
by will. 

(2) The tutor named died before the testator. 

(3) The testamentary tutor died or lost the rights of citizenship 
before the puberty of the pupil. 

(4) The time of the testamentary tutor expired or the condition 
was not fulfilled. 

Tit. xvi. De capitis deminutione. 

197. This subject is introduced here in order to show its effect on 
agnation and cognation. 

Capitis deminutio is defined as prioris status mutatio, and capitis 
deminutio is a more ancient expression than status permutatio, though 
both mean the same thing, viz., a change due to the loss of one of 
the three elements of citizenship, see part, ii, par. 24, 70. 

204. ( § i) Maxima capitis deminutio resulted from condenmations 
such as — 

(i) Servi poena {ante, par. 160). 

(2) For ingratitude to patron, ante, par. 67 (i). 
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(3) For fraudulent sale cul pretium farfUipandum^ antf, 
par. 44 (7). 

205. (§ ii) Media c,d. resulted from — 

(i) Interdiction of fire and water, see ante^ par. 159. This 
mode of punishment indirectly attained the end, by compelling 
self-banishment at a time when a citizen could not be deprived of 
his liberty or civitas against his will (part i, par. 272), but this 
method was replaced by 

(2) Deportation^ confining the condenmed person to a fixed 
place, which he could not leave under pain of death. 
As he who was deprived of either liberty or citizenship lost his 
civil \3.\r persona, and hence ceased to be inscribed in the census, the 
expression capitcUes, in respect of accusations, included not only those 
entailing loss of life, but also those menacing these two rights, and 
on this account both maxima and media c.d. are compared to death. 

206. (§ iii) The minima c.d. resulted from — 

(i) Arrogation (ante, par. 132, 136), whereby a person pater- 
^familias and sui juris became alieni juris, and all those at the 
time in the power of the arrogated person also suffered the 
minima c.d, 

(2) Adoption, which under the ancient method (ante, par. 132, 
2) entailed a minima c.d. at each mancipation. 

(3) Emancipation, whereby a JUius-familias became sui juris, 
and the capitis deminutio also took place here at each mancipa- 
tion under the primitive method, ante, par. 166. 

(4) Mandpium of free man (ante, par. 153), which did not exist 
in the time'of Justinian, nor did any of the — 

(5) Modes of passing a woman in manu viri, ante, par. 150. 
208. Except in the case oijlamines diales and vestals (ante, par. 162) 

every family change caused a minima capitis deminutio, for a new ^ 
persona arose extinguishing the former ; and the effect of leaving the' 
family or losing the rights attaching to it may be divided under the 
heads of— 

(i) Sacred law. Loss of the sacra privata, and their extinguish- 
ment in the case of a paterfamilias being the only representative 
of a house, ante, par. 132 (i). 

(2) Private law. Change of persona and rights of inheritance, 
loss of agnation and gens (though the cognate ties of blood, apart 
from the civil rights attaching to them, subsisted), loss of patronage, 
either by the c. d. of freedman or patron, testament irritum (post, 
par. 677), property and debts due gone, usufruct and other 
personal rights extinct, creditors ceased to have a debtor, and civil 
obligations became natural, though the rights attaching to the 
natural person subsisted (as e.g., the obligation arising from a 
delict, or the necessity of providing an ascendant with food), but 
as to the method of obviating these inconveniences introduced by 
the praetor, see /e?j/, par. 1 145, etc 

(3) Public law. The person suffering c. d. passed into another 
chapter of the census, and therefore possibly into another class 



124 COMMENTARY ON JUSTINIAN'S INSTITUTES. 

(part i, par. 55, 56), and it is in relation to this transference of a 

person from one caput of the census to another, that Nubukr^ 

followed by Savigny, uses the word deminutio. 

214. (§ iv) A slave on being freed did not suffer c. d.y because in 
a legal sense he had no caput (Servile caput nullum jus habet^ ideo nee 
minui potest. Dig. 4, 5, 3, i, Paul). 

2 1 5- (§ v) Dignities acquired or lost (e,g., a senator excluded from 
the senate) did not affect the status , and therefore no c. d. resulted. 

216. (§ vi) All three c,d. destroyed agnation and the rights 
attaching to it, and maxima and media c.d, destroyed the rights of 
cognation, hence a person enslaved lost all agnate and cognate rights, 
and never recovered them, for on being freed he commenced a new 
persona and entered a new family, and the same effect resulted from 
deportation, unless restored in integrum (ante, par. 159). 

Tit xvii. De leg^tima patronomm tuteUu 

218. A slave freed under the age of puberty could not have a 
testamentary tutor, for he would not be in the testator's power, and 
he had no agnate, but as the twelve tables (v, 8) gave the patron, 
and then his children, the rights of inheritance, on the ground that 
they were the only members of a civil family that the freedman 
possessed, therefore by analogy the tutorship was given to the same 
persons, and hence called legal. 

Tit. xviii. De legitima parentum tutela. 

219. Tutela fiduciaria were so called because they resulted from 
the contracta fiducia (ante, par. 166), by which, after the simulated 
mancipation, the fictitious purchaser was compelled either himself 
to free the child under the age of puberty or to remancipate him to 
the father for the same purpose. Hence the ttUda might fall to 
either — 

(i) The fictitious purchaser, who in execution of Xhitjiducia'hs^ 
himself freed the child, 

(2) The father emancipator (or, after his death, his children, see 
tit. xix), when the child had been remancipated to him. 
Under Justinian, the first did not exist, and as to the second class, 
in order that the father or ancestor might not have less honour than 
a patron (whom now the father resembled), he was always called 
legitimus instead oi fiduciarius tutor, so that the latter title was 
finally only retained by the children of the father emancipator. 

Tit xix. De fiduciaria tutela. 

221. When the father (or ancestor) emancipator (ante, par. 219, 
2) died, those of his children who were over twenty-five became as 
the agnate relations of the emancipated child, y?^»aarrV tutor es, e.§., 
if a grandfather emancipated his grandson and died, the son became 
iht fiduciarius tutor of his own child. 

222. Legitimi tutores (post, par. 230). If the term is used in its 
extended sense, it included all the classes called by law, and to hold 
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such a legiHma tutelar the rules were more strict than in the case of 
the testamentary tutor (ante^ par. 185), for the person must be over 
twenty-five years of age, and not insane, deaf, or dumb, otherwise 
he was passed over in favour of the next legal tutor. This system 
existed at the time of the Institutes, but when Justinian in A.D. 544 
(Novel 118, c. 5, post, par. 1143) introduced a new order of succes- 
sion, determined by the degree of relationship, without distinguishing 
agnates from cognates, the same change was effected in the subject 
of tutorships, though women, except the mother or ancestress (ante, 
par. 185), were still excluded. 



Tit zz. De Atiliano tutore, et eo qui ex legfe Julia et 
Titia dabatur. 

224. Tutela a magistratibus data. It was not within the general 
powers of a magistrate to appoint tutors, but under the lex Atilia 
(probably in existence prior to B.c. 196) at Rome, the praetors and a 
majority of the tribunes (ue., at least six out of ten), and under the 
lex Julia et Titia (? B.C. 30) in the provinces, the praesides received 
special authority in this matter. 

. 225. The Aiilianus or yuliotitianus tutor would be given when — 
(i) There was no tutor at all. 

(2) Testamentary tutorship suspended or interrupted (ante, 
par. 191), or during the captivity of such tutor, or his term of 
office expired, or 

(3) Declined or deprived of the office. 

226. ( § iii) Under Claudius, the power of appointing tutors was 
griven to the consuls, but under Antoninus Pius, transferred to the 
praetors. Under Justinian, at Constantinople, the city prsefect or the 
praetor undertook the duty, according as the position of the ward 
brought him under the jurisdiction of the one or the other. In the 
provinces, the duty was performed after inquiry (ex inquisitione) by 
the praesides, but if the fortune of the ward did not exceed 500 solidi, 
i.e., about ;^48o, the defensores crvitatum (part i, par. 579), together 
with the bishop and the magistrates or judge of Alexandria, were 
able to appoint tutors and curators (post, par. 267) without inquiry, 
but with security. 

230. (§ vi) The theory of the tutorship is said to be derived from 
natural law*(Gai. Inst, i, § 189), but with the Romans it (like the 
justiE nuptice) was restricted to citizens, and depended on the rules 
of the civil law. The Institutes appear to divide the tutela into four 
kinds, viz : — 

(i) Testamentaria (ante, par. 182). 

(2) Legitima (ante, par. 222), i.e. (i) agnates ; (2) gentiles ; 
(3) patron and his children, and by courtesy only ; (4) the father 
emancipator. 

(3) Fiduciaria (ante, par. 221). 

(4) Magistratibus data (ante, par. 224). 

231. Tke administration of tutors. Except in urgent cases, the 
formalities before taking office were — 
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(i) To find security, unless dispensed with (post^ par. 275). 

(2) To make an inventory, unless dispensed with by testator. 
After this was done, the tutor must proceed to administer the 
estate, and was responsible for the consequences of any delay (post^ 
par. 288). 

232. When there were several tutors, the tutorship was given to— 
(i ) The tutor who voluntarily offered to give security Mrhennot 

compelled to do so {posty par. 275), and the other tutors were then 
obliged either to accept him or to place themselves on an equality 
by giving security also, or to 

(2) The tutor named by the testator to act, or to 

(3) The tutor named by a majority of themselves (in which case 
the rest were as honorarii tutoresy only responsible to the extent 
of watching the conduct of the acting tutor), or to 

(4) AU the tutors in common, when they would not agree to 
the one appointed by the magistrate (in which case the act of 
each, in the absence of fraud, was valid, but the respK>nsibility 
was common), or the tutorship was 

(5 ) Divided between them by the desire of the testator or the act 
of the magistrate, each tutor taking a part or a district, and the 
responsibility was also divided. 

233. Duties of the tutor. In respect of ^t person of 'the pupil, 
the tutor was bound to see to his education and maintenance, in 
accordance with his rank and fortune. In respect of the propertyy 
he was bound to use quantum in rebus suis diligentioy and was 
responsible for fraud and fault. Animals and things liable to spoil 
must be sold, debts collected (including his own, if any due to the 
father), and creditors (including himself if so) paid, he must receive 
all the rents, place money out at interest, otherwise he himself would 
be liable for the customary rate, and if he used any of the pupil's 
money for his own profit, he was debited with the highest l^;ai rate 
of interest (centesima usura, i.e., 12 per cent). He must also act 
as plaintiff or defendant in any action brought by or against the 
pupil. 

234. Nature of the tutor's powers. The tutor did not represent the 
persona of the pupil ; he either acted in his own name, without the 
pupil as a manager (negotia gerere)^ or he joined himself to the pupil, 
who acted himself (auctoritatem interponere). 

In early times, all those acts of the civil law requiring prescribed 
words and solemnities could not be performed at all whilst the pupil 
was infans (part ii, par. 86), but after that age the pupil pronounced 
the words, and the tutor did what else was requisite. Acts of this 
class would be — (i) those performed in the comitia ( arrogation, testa- 
ment); (2) legis actiones \ (3) fictitious actions ('m /wr^ r^^, manu- 
mission, adoption) ; (4) mancipation and emancipation ; ( 5 ) testa- 
ment pir as et libram ; (6) stipulation and acceptilation ; (7) creiio \ 
(8) aditio hereditatis (but see below). 

In respect of contracts and acts of the Jus gentium (partii, par. 161), 
agents were early employed (though Uiey contracted in their own 
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names, and were themselves bound as well as their principal), and 
the tutor, therefore, could act as agent by himself or authorise the 
pupil to do so. Subsequently, when under the formulary procedure, 
the employment of an agent was permitted, the tutor could conduct 
the cause in his own name {suscipere judicium) or in that of his pupil, 
and also make the aditio Jureditatis whilst the pupil was infans, 

TiL xxi. De auctoritate tutorum. 

241. The word auctor was employed from very early times in 
various ways, e.g.^ auctor^ the vendor, promissor, etc., auctor 
secundusy the fidejussor, auctoritasj the guarantee against eviction, 
the action given for the purpose and the right itself, the decision of the 
senate, the power of the magistrate, etc., and the terms auctor fieri, 
auctoritcUem prastareyftit technically used from the date of the twelve 
tables to indicate the intervention of the tutor in the way of filling 
up the persona of the pupil. 

244. The pupil could, without the auctoritas of the tutor, render 
his condition better but not worse, and therefore he could bind others 
towards himself, and stipulate but not promise, these rules being 
based on the principle that aliquem intelle^ium sufficed for the first, 
whilst animi judicium was required for the second. Hence, in 
reciprocal obligations, such as emptio-venditioy locoHo-conductio, man- 
datum J and depositum, the other contracting party was bound, but not 
the pupil, except to the extent he had been actually benefited, and 
if the tutor vindicated a thing so parted with, he would have to refiind 
all monies paid, which had not been squandered or otherwise turned 
to bad account by the pupil. 

246. ( § i) The pupil could not, in any event, without the auctoritas 
of the tutor, perform the following acts : — 

( i) Adire heraiitatem, 

(2) Petere bonorum possessionem, 

(3) Hereditatem exjidei-commisso suscipere — 

for he would be compelled to pay the debts of the deceased, and be 
put under an obligation, and it was immaterial that the act was 
clearly advantageous, because (i) animi judicium was required to 
discern this, and (2) the transaction was incapable of decomposition 
into two parts (as in the case of reciprocal obligations), viz., (a) that 
part requiring judgment which would be void, and O) that part only 
requiring intelligence, and therefore valid. 

247. (§ ii) The auctoritas of the tutor must be given at the time, 
simply and without any condition, approbation beforehand, or rati- 
fication afterwards, were alike of no avail. The formula used in 
early times was auctor nefis ? auctor fio, but subsequently assistance 
and approval sufficed. 

248. (§ iii)^ Pending an action between pupil and tutor, it was the 
custom to appoint another tutor {Jtutor pratorius, pratorianus), but 
Justmian substituted a curator to conduct the pupil's affairs during 
the existence of the suit. 
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Tit. xziL Quilms modis tutela finitur. 
250. The tutelage entirely ceased on the — 

(i) Death ox puberty of pupil. Gains (Inst i, § 196) records 
the difference of opinion between the Proculeians and Uie Sabi- 
nians on the subject of the puberty of men, the former inclining to 
assume a fixed age, as had been always done in the case of women, 
and the latter viewing the question as one of fact, yustinian (Code 
5» 60, 3) finally settled the point by deciding that men at fourteen 
and women at twelve years of age should l^ freed frofn tutdagt, 
and be able to marry and make a will, see part ii, par. 86 (3). 

(2) Maxima^ med. or min. c.d, of pupil, whether resulting fix)m 
arrogation or deportation (which latter was possible above the age 
of seven years, because the child being then pubertati proximus 
could be doli capax)y or slavery {e. £., for ingratitude to-wards pa- 
tron), or captivity. The causes terminating the tutelage in respect 
of the tutor only would be 

(1) Death of tutor. 

(2) Max. or med. c. d. and in the case of the legiHtni tutores, 
derived directly or indirectly from the twelve tables, the minima 
c. d. also, because familyand/^/^x/aj rights were thereby destroyed. 

(3) Captivity, during which the tutorship really only suspended. 

(4) The term of the testamentary tutor ended, or the condition 
fulfilled. 

(5) Removal on suspicion, or released on legitimate excuse. 
254. The perpetual tutelage of women was a result of the political 

constitution of the family and of the rights of agnation, and Gaius 
(Inst, i, § 190), from whom the information on the subject is mainlj 
derived, remarks on the irrationality of the system and on the absurd- 
ity of assuming its existence to be propter animi levitatem. 

A tutor could be appointed to a woman sui juris (part ii, par. 84) 
by— 

(i) Testament {ante, par. 182) hy ^t paterfamilias to his daughter 
or granddaughter, by the father-in-law to the wife placed in manu 
filH (as to a granddaughter), by the husband to the wife he had in 
manu (as a daughter), and in this case the wife might have the 
right {tutoris optio) of choosing the tutor herself ( Titia uxori mea 
tutoris optionem do, Gai. Inst, i, § i5o)» and hence this kind of 
tutor was called tutor optivus. 

(2) Law. Owing to the perpetual and therefore onerous nature 
of the tutelage, legitimi tutors {ante, par. 193) could transfer their 
duties to others by the injure cessio process before a magistrate, 
and the new tutor was called cessicius tutor, but the tutorship 
ceased on the death of the former, and if the latter died, the legi- 
timi became tutors again. It was a doubtful question ^whether 
this privilege existed in the case of the fduciarius tutor (ante, par. 
219). The children of the patron of a. freed woman were legitimi 
tutores, although they were under the age of puberty, and there- 
fore could not give the auctoritas (Gai. Inst, i, § i, 79). 

(3) The magistrate. See the lex Atilia, ante, par. 224. 
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The terminaium of the tutelage might result from loss of liberty, 
citizenship, or from the woman becoming alieni juris {e. g. , passing 
in manu) ; and vestal vii^ns were altogether free from tutelage by 
the twelve tables (v. i). 

The rigorous nature of the system softened even under the Re- 
public, tutors were only required to give their auctoritas as a matter 
of form, and, if refused, it could be compelled by the praetor ; but 
/<f^/^'^2 /»/£7r^ (agnates, gentiles, patrons, and ascendant emancipa- 
tors) retained their powers, and in some cases (as for the preserva- 
tion of property) \}[i't\r atu:toritas was indispensable ; hence the intro- 
duction of the method of destroying the tutor's rights by the fictitious 
sale {co-emptianem facerey part i, par. 329) of the woman, with the 
consent of the tutor legitimus, to a third person, who freed her or re- 
sold her back to the tutor for the same purpose ; in either case the 
person who ultimately freed her becoming a powerless and nominal 
\fiduciarius) tutor. 

The Lex Papia Poppaa (part i, par. 369) to reward fecundity freed 
the ingenua with three children from even the legitima tutela, and 
the lidertina under the same circumstances from the other kinds of 
tutelage, so that at that period there were some women free from all 
authority. The effect of the lex Claudia (?a senatus consultum) 
under Claudius, A.D. 45, was to leave only the tutorships of ascend- 
ants and patrons existing, in which state the law stood in the time 
oiGaius (Inst, i, § 157) and Ulpian (reg. xi, § 8), after which the 
perpetual tutelage of women fell into disuse, and had ceased to 
exist prior to the time of Constantine. 

Tit xxiii. De Curatoribus. 

263. Curators were given to those who from particular and acci- 
dental causes were incapacitated from exercising tjieir rights (part ii, 
par. 93, 95), and they gave their consensus to the acts of the adult, 
or carried on his affairs for him as agents. They may be classed as — 
(i) Legitimiy resulting from the twelve tables (v, § 7), by which 
the furiosus {i. e., a madman) and the prodigus (i. e., a dissipator 
of the paternal goods descended ad intestato) were placed under 
the curatorship of their agnates or gentiles. 

(2) Honorarii, or those resulting from the praetor's legislation, 
under which the urban prsefect, the praetor, and the presidents, 
practically overrode the agnate curatorship, and gave curators, 
after inquiry, to the prodigus (a term extended to include also the 
dissipator of property descended ex testamento), to the freedman, 
the insane, the imbecile, '»the deaf and dumb, and those with per- 
petual infirmities. 

265. The growth of the idea of protecting the interests of the 
minor may be traced thus : — 

(i) The lex Platoria (Lcetoria, Lectoria), a plebiscitum in the 
second Punic war, alluded to by Plautus as the lex Quinavicen- 
naria, (a) allowed any one to prosecute a person who had deceived 
a minor under twenty-five; (jS) probably appointed curators in 

K 
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cases of licentiousness or want of intelligence, &nd (7) led to the 
special exception under the formulary system, pro tninore vigmH- 
quinque annis circumscripta, 

(2) The prator introduced the restitutio in integrutm {p(frf, 
par. 285). 

(3) A constitution of Marcus Aurdius directed the appointment 
of curators, simply on the ground of the minor being under twenty- 
five years of age. 

(4) A senatuS'Consultum under Septimius Severus prohibited, 
without special permission, the alienation or mortgage of the rural 
or suburban immovables of minors under twenty-five, even with 
the authority of their tutors or curators. 

There were three periods during which (after the perpetual tutelage 
of women had ceased) a curator might be appointed to men or 
women — 

(i) During tutorship for impuberes (post, par. 268, 272). 

(2) From puberty to twenty-five years. 

(3) Above twenty-five in the case of lunatics, prodigals, etc. 

267. (§ i) Curators could not be appointed by will, but such an 
appointment would be confirmed by the praetor or the prseses, and 
the same magistrates who were entrusted with the appointment of 
tutors also appointed curators (ante, par. 226). 

268. (§ ii) A tutor,' an adversary, or a debtor, had the power of 
compelling an adult against his will to apply for a curator, by refusing 
to settle with him unless he did so, in the case of — 

(i) The accounts of the tutor. 

(2) A lawsuit. 

(3) Payment of a debt. 

The retiring tutor was responsible if he did not recommend a 
curator to be taken, and on the application of the pupil a curator 
was then appointed, who remained with him until the age of twenty- 
five, but after twenty in the case of men, and eighteen in the case of 
women, a dispensation might be obtained from the emperor (cetatis 
venia) when the minor was treated as if he or she had attained 
twenty-five, but rule 4, par. 265 still applied. 

271. (§ iv) Justinian decided (Code 5, 70, 6) that during lucid 
intervals the aid of the curator was not necessary, but that his office 
continued to exist in case of need. 

272. (§ v) Curators might be appointed during the interval a tutor 
was excused, or to assist unskilful tutors and those unsuited to the 
duties required. 

If the tutor was incapacitated by illness or other similar cause from 
carrying on the tutorship, and the pupil was absent or an infant, the 
praetor or the prseses would appoint an agent (actor, not to be con- 
founded with the curator) at the risk of the tutor, but if the pupil 
were present, or over the age of infans, he could appoint one himself 
with the aid of the auctoritas of the tutor. 

274. The cur a terminated with the cause for which it was estab- 
lished, viz. : — 
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(i) At puberty when given in tutelage. 

(2) In the case of adults at twenty-five, or after the VMta 
atoHs. 

(3) In the case of lunatics when cured. 

( 4) In the case of prodigals, when the interdict was withdrawn. 

(5) On the conclusion of a special matter. 

Tit. xxiv. De satisdatione tutonim vel coratonim. 

275. Testamentary tutors and those appointed after inquiry were 
not obliged to give security (anigy par. 231), nor was it usual to 
exact it from the patron or father, but both tutors and curators falling 
under the class of the legitimi and those appointed by the inferior 
magistrates of cities were obliged to give satisdaiio by fidejussores 
{post, par. 1392). The form of the stipulation belonging to the class 
communes (post, par. 1313) would be Promittis-ne rem pupilli scUvam 
fore ? and the question would be put (i) by the pupil or adult himself 
if present and able to speak, otherwise by (2) one of his slaves, or 
by (3) a public slave or person designated by the praetor. The tutor 
answered promitto, and then one or more of the guarantors replied to 
the question : Fidejubes-ne rem pupilli salvamfore ? fidejubeo. 

277. If the satisdatio were not forthcoming, recourse could be had 
to the property of the tutor or curator, over the whole of which a 
tacit mortgage was held to exist. 

278. As a last resource (ultimum subsidium), an action (subsidiaria 
actio) lay against the magistrates (and in the event of gross negli- 
gence on their part, against their heirs also) who had neglected to 
compel the giving of satisdaiiOf or had accepted insufficient ; but the 
superior magistrates, such as the urban prefect, the praetor, and the 
praeses, were not liable to be thus sued, because it was the duty of the 
inferior magistrates not only to see to the nature of the security 
offered, but to inquire into the fitness of the person they proposed 
(nominare as opposed to dare) to the praeses for appointment as 
tutor or curator. 

Tit XXV. De excusationibus tutorum vel curatonim. 

280. The tutela and cura were public burdens, in the sense that 
every citizen (except a soldier or a minor under twenty-five) was 
liable to serve, but dispensations could be obtained if applied for to 
the magistrate of lowest jurisdiction (from whose decision an appeal 
lay to a higher court) within a period varying with the distance, and 
amounting to 50 days for 400 miles or less, and one day for every 
20 miles over. 

The excuses admissible by law were : — 

(i) By the lex Papia Poppcea three children living at Rome, four 
in Italy, and five in the provinces. (This is so stated in the Insti- 
tutes, though at that time Rome and Italy were in the hands of 
the Ostrogoths, part i, par. 369, 479, 526). Children were counted 
who had died in battle, and those adopted were reckoned in favour 
of the natural father. 
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(2) Tl^at engaged in the administration ofthejiscus. 

(3) That absent in the service of the state (when a curator was 
tenfporarily appointed), and though bound to re-assume the burden 
immediately on return, an exemption for the space of one year 
could be claimed in respect of new guardianships. 

(4) That invested with some public charge. 

(5) That a suit was pending between the parties in respect of 
the whole inheritance, and Justinian, subsequently to the Institutes, 
by Novel 72, c. i, decided that the fact of being a debtor or creditor 
of the ward sufficed. 

(6) Three unsought guardianships. 

(7) That poverty great, or health too bad, or not able to write, 
but the acceptance of the last excuse was discretionary with the 
magistrate. 

(8) That the person who made the appointment by testament 
did it out of enmity to impose a burden, but this excuse was not 
admissible if the person charged had promised the testator to 
undertake it, and that the person was unknown to the testator was 
not a valid excuse. 

(9) Deadly hatred (inimicitue capitales) between the father of the 
pupil and the person appointed. 

(10) That the father of the pupil had disputed the status of the 
person charged, e.g.^ brought an action to prove him to be a 
slave. 

(11) That 70 years of age. 

(12) That was at Rome a grammarian, rhetorician, or physician, 
or that elsewhere was included in the fixed number exempted. 
282. Afreedman could not excuse himself from the tutela or cura 

of his patron's children ; but persons who had acted as tutors could 
not be compelled to act as curators to the same wards, and as the 
husband could not, for fear of undue influence, be the curator to his 
wife, so the curator of a woman could not marry her. 

A false excuse, though accepted, did not release the person from 
the burden, and hence in favour of pupils an exception was made 
to the rule res judicata pro veritate accipitur. 

The method of claiming exemption by pointing out a more fit 
person to the magistrate ( tutor em potiorem nominare) had fallen into 
disuse prior to Justinian. 

284. Actions in respect of the tutela and cura. On the expiration 
of the tutorship there were three actions available, of which one of 
the. two first (not both) was open to the ward, viz. : — 

(i) Actio directa tutelce (ot Judiciumy arHtrium) given to the 
pupil or his heirs against the tutor or his heirs for an account in- 
cluding frauds,' mistakes, and negligence. 

(2) Actio de distrahendis rationibus for the pupil against the tutor 
(only) in respect of some abstraction from the trust estate. Both 
these actions entailed the penalties of infamy^ though only in the 
first \i fraud was proved. 
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(3) Actio contraria tutela for the tutor against the pupil to 
obtain an indemnity for advances and obligations incurred. 
The word contraria here refers to the accessory action resulting 
from the particular circumstances, as opposed to directa, i.e., the 
principal action resulting directly from the contract or fact. 

285. In respect of the cura the actions were : — 

(i) Actio uti/is ncgottorum ^estorum, which could be brought at 

any time by the ward against the curator, to compel him to render 

an account. 

(2) Actio contraria utilis negotiorum gestorum, for the curator to 

recover advances made on behalf of his ward. 

Here the word utilis implies an action introduced by praetorian 
equity in analogy to a directa, i.e., a civil law action, and the action 
was utilis, because the position of the curator somewhat differed from 
that to which the actio directa negotiorum gestorum applied, for the 
latter action only lay against him who had voluntarily and without 
the knowledge of the owner undertaken his affairs. 

The restitutio in integrum was applicable to both the tutela and 
cura, and when the loss was sufficiently great it was given after 
inquiry by the praetor against the strict law to the minor under 
twenty-five, who, with or without the auctoritcts of the tutor or the 
consensus of the curator, had suffered loss. 

286. Other actions were : — 

(i) Ex stipulatu against those acting as guarantors of tutors or 
curators, ante, par. 275. 

(2) Subsidiaria, ante, par. 278. 

(3) Suspecti cognitio, post, par. 287. 

Tit. X3cvi. De suspectis tutoribus vel curatoribus. 

287. The cognitio or proceeding by way of accusation for the 
removal of all suspected tutors or curators, whether they had given 
satisdatio or not, was derived from the twelve tables (viii, 20) . It 
CQuld only be preferred before or during the existence of the tutela 
or cura, and, being intended to protect the private interests of the 
ward, it belonged to the civil jurisdiction of^ the praetor at Rome, 
and the praeses or legatus pro-consulis in the provinces, though it' 
approached in its nature a criminal tndX, because it was not preceded 
by the demand for a judge, and could be brought by any one, in- 
cluding women (if nearly related or obviously impelled by affection), 
and hence called quasi publica. 

Impuberes could not accuse their tutors, though adults, with the 
advice of their relations, might their curators. Infamia resulted if 
removed for fraud, though not for fault, and if the action was 
brought against an ascendant or patron, his reputation could not be 
attacked {famce parcendum), though he might be removed or a 
curator associated with him. 

During the inquiry, the administration was stopped, and if in the 
meanwhile the tutor or curator died, or the tutela or cura expired, 
the accusation fell to the ground. 
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288. The allowance for the support of the ward might be fixed by 
testament or bv the magistrate, but if not, and the tutor wilMy 
absented himself, the pupil could bring this accusation, have posses- 
sion of the property given him, a curator appointed, tbe amount of 
the deterioration of any goods ascertained oy sale, and the tutor 
charged with the liability. The urban prefect, as a criminal judge, 
punished the tutor who made £Edse statements as to the pK>verty of 
the pupil, or the tutor who had purchased the duty by Ixibing the 
prsetor s officials, as also the freedman, who, as tutor, fraudulently 
managed the affairs of his patron's children ; and bad moral conduct 
was ground for the removal of a tutor or curator, though meie 
poverty was not. 
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Of Law and Justice. 

yus, frmajussum in its primitive conception, is the prace^m com- 
mune or rule generally and rigorously prescribed, but this material 
idea was subs^uently spiritualised, and the law was said to be the 
ars boni et aqui, though this definition, besides confounding positive 
law and morality, does not explain the meaning of aquum. Theo- 
retically, law is a conception of human reasoning, deduced from the 
relations of man to man, through which one has the power of re- 
quiring action Ofc inaction from another. 

Jtisiitia was defined by the Romans as the will always to observe 
the law, JurispruderUia as the knowledge of the law, and the Juris- 
prac^ta were koneste vivere, alterum non ladere^ suum cui^uetrUnure. 

Divisions of Law. 

Law is divided into (i) international ; (2) public ; (3) private^ and 
the latter — 

(1) As to origin into (a) jus naturale ; (i9) jus gentium ; (7) jus 
civile^ but a in its improper sense is excluded from the domain of 
law, and in its proper soise is included in ^. 

(2) As to form into (a) scriptum^ i.e., introduced by the express 
will of the legislator whether as/wj civile ( lex^ pl^iscitum, senatus- 
consultuMy canstitutiones principum) or jus pratorium (edicta 
magistratuum, responsa prude^tum) \ {B) non scriptum, i.&, re- 
sulting from usage and tacit consent c^ legislator. 

(3) As to objects, private law is concerned with persons, tMngi, 
actions. 

Of persons. 

The term persona (mask) may include — 

(i) Every being capable of having or being subject to rights, or 
in a narrower sense — 
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(2) Each quality, in virtue of which a person has certain rights 
and obligations. 

The remainder of the first book is concerned with a review of 
persons in their different relations — 

(i) In respect of society generally, as to which an individual 
stood in the position of (a) Jree or slave ; (iS) citizen or alien ; (7) 
fre^om orfreai. 

(2) In respect of family^ in which he might be (a) svi juris ; 
(3) cUieni juris, 

(3) In respect of capacity or incapacity f involving as to those 
sui juris the rules relating to (a) tutelage ; (iS) curatorship. 

In respect of Society, The definitions of liberkLs and servitus show 
that ^^ freeman has the right to do everything except what the law 
forbids, the sleeve nothing but what the law allows. 

Slaves are so (i) by the jus gentium (ex captivitate) ; {2) by birth 
(ex ancillis nostris) ; (3) by law (punishment), . 

The ingenuus is he who has been free from birth, the libertinus 
he who has ceased to be a slave. 

Subject to exceptions, the status of a child — 
(i) In legal marriage follows condition of father at conception 

of child. 

(2) Out of legal marriage, according to condition of mother at 

birth of child, -but intimately, in favour of liberty, the child is free 

if the mother were so at any time during gestation. 

Under Justinian it is immaterial whether a slave is freed — 

(1) Publicly (vindicta, testamento^ in ecclesia), or 

(2) Privately (inter amicos, by letter, by codicil, etc.) 

Under Augustus and Tiderius, laws were passed limiting the power 
of enfranchisement, viz. : 

(1) Zex ^lia Sentia, by which (a) enfranchisement of a slave 
under thirty is forbidden, except by vindicta, with approbation of 
council ; (3) the class of dediticii created ; (7) freedom in fraud 
of creditors prohibited; (8) master under twenty unable to 
free slave, except by vindicta, with approval of council. 
yitstiman repealed (a) and (fi), but as*to (8) the age of the master 
at which he was able to free, ex testamento, was finally reduced to 
fourteen. 

(2) Lex Furia Caninia, limiting the i^umber freed by will, but 
repealed by Justinian. 

(3) Zex Junia Norbana, establishing a third class of freedmen, 
the latini juniani, but the effect of Justinian* s legislation was to 
repeal this law, and leave no distinction between the ingenui and 
the libertinij except the rights of patronage (o) obsequia ; (/B) opera ; 
(7) succession. 

The statu-liber was a freed slave whose liberty was suspended for 
a term or subject to a condition. 

Jn respect of family. The word itself either means in a nanow 
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sense a single house) i,e., the head and all the persons under him, or 
in a wider sense it includes the several houses having a common 
origin, and descending from a common head. 

The paterfamilias and the maierfannlias are the only persons sui 

juris t but the latter has no potestas. Persons alieni juris were (i) 

in potestate ; (2) in manu ; (3) in mancipio, but (2) and (3) had 

ceased to exist prior to Justinian. 

The potestas means the power of the head of the household over— 

(i) Slaves^ in respect of whose (a) persons^ their position being 

that of things, they may be sold, given away, or left as a l^acy, 

but the power of life and death was gradually reduced to reasonable 

limits, and as to whose (/S) property ^ although altogether the 

master's, yet custom gave rights as to Xht peculium, 

(2) Children, as to whose (o) persons the power of life and 
death and exposure was withdrawn, the right of simple domestic 
correction only being reserved, but the parent could sell his child 
at birth and in cases of great distress. As to (/3) property, various 
kinds oipeculia were gradually admitted. 

Hh.^ patria potestas was acquired by (i) lawful marriage ; (2) legit- 
imation of natural children ; (3) adoption. 

By nuptice was understood the union of the man and the woman, 
entailing the obligation of living together, justce nuptice meant the 
marriage prescribed by the law, producing paternal power over sons 
and daughters and descendants of males. The requisites for this 
justum tnatrimonium were ( i ) puberty , fixed at twelve for women, 
fourteen for men ; (2) consent of both and of paterfamilias, and in 
the case of a grandson, of the father also ; (3) connubiufn, or the 
relative capacity to unite in marriage, the obstacles to which were 
( I ) the fact of being an alien, and (2) relationship, whether arising 
from (o) cognatiOf or natural ties ; (/J) agnatioy or civil ties, or (7) 
affinity, i.e., the bond established by marriage between the cognates 
of each side. 

The marriage required no formality, consent, and traditio of the 
woman sufficing. The parties might be betrothed, but the marriage 
could not be enforced. The dissolution of the marriage might arise 
through (i) death ; (2) loss of liberty or citizenship ; (3) captivity ; 
(4) divorce. The marriage contrary to law was null and void, the 
children spurii, the dos confiscated, and the law punished incest or 
bigamy. 

The concubinatus was permitted, and opposed to unlawftd inter- 
course called stuprum, whilst the term contubemium referred, to the 
natural union of slaves. 

Legitimation, with the consent (or non-opposition) of the children, 
drew after it the patria potestas, and might result from — 
(i) Subsequent marriage of parents. 

(2) Oblation to the curia, but the child did not enter the family, 
as he only acquired rights in respect of the father. 

(3) Rescript of emperor. 
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(4) Testament, the last two methods were introduced by novels 
of yustinian. 
Adoptions might result from — 

{i) A drogation^ principali rescripto. The paterfamilias sui juris, 
with all his property and children, passed into the power of the 
arrogator. After AntonifUj impuberes might, under certain condi- 
tions, be arrogated, and under yustinian, Toomen also. 

(2) Adoptionfimperiomagistratusoi-^rsonsalieni juris. Under 
yustiniafif if the adoptor was an ascmdant, the patria potestas 
resulted, otherwise, the adoptee only acquired rights of succession 
ab intestate. If the person was adopted as a grandson with son 
living, the latter's consent required, and relationship, marriage, 
and family rights thereby affected. 

It was an essential condition that the difference of age between 
the adoptor and adoptee should be equal to full puberty, and per- 
mi^ion was difficult to obtain if adoptor less than sixty or had 
children. 

Emancipation, or giving in adoption to another, dissolved the bond, 
which could not be renewed. 

The mancipium was not in use, and the manus had ceased to exist 
under yustinian. 

The potestas was dissolved in the case of a slave by enfranchise- 
ment, and in the case of a son by 

(i) Accidental events, as the death of head of house, loss of 
liberty or citizenship by father or child, and if either in power of 
enemy, the jus post/iminii suspended all rights. 

(2) Solemn acts, as emancipation, and adoption also (in certain 
cases). 

(3) Attainment of dignities, formerly reserved to flamins and 
vestals, but Justinian accorded the right to patricii, and to all 
whose rank freed them from the curia. 

In respect of capacity or incapacity. The tutela and cura only 
concerned persons' sui juris, and under jfustinian the former only 
applied to impuberes, 

Testamentaria tutela. The rules as to this were : — 

(i) Given by will in virtue of the patria potestas oli the pcUer- 
familias. 

(2) Applied to children impuberes and becoming sui juris by 
the testator's decease, including postumi in certain cases, and 
emancipated children if the appointment was conj&rmed by the 
magistrate. 

(3) Only citizens Yizyingfactio testamenti with the testator could 
. be tutors, excluding women, slaves, insane, minors under twenty- 
five, but the three latter capable when free, sane, or over twenty- 
five. 

(4) Appointment may be before or after institution of heir, and 
be pure and simple, or under a term or a condition. There may 
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be several tutors, but it cannot &U on an uncertain person or be 
for a special object. 

Legitima tuiela. This was given when the 6rst was wanting or 
had ceased, and the term implied genercUly that it was given by law^ 
but speciallyXkaX it resulted from the twelve tables diTeci\y(propalam)f 
as in the case of agnaU tutorship^ ix deduced therefrom (per canst' 
quentiatn)^ as in the case of the patron, the gentiles, and the manu- 
mittor of the person tit mancipio, 

(i) Annates. These were called by the twelve tables, provided 
they were capable of holding it, and in the same order as in the 
case of succession. If several of the same degree, they held in 
common. In relation tb this subject, the Institutes examine into 
the causes of the loss of agnatian and eogfuUum. The status of 
a Roman citizen consisted of (a) libertas ; (/3) civitas ; {y)familia; 
and these rights might be more or less affected by the three kinds 
of deminutio capitis, Agnatio, together with all rights attached 
to it, was destroyed by any c,d., but not cognation as to which, 
however, the civil rights were destroyed by maxima and media c.d, 

(2) Patrons, These and' their children were indirectly called by 
the twelve tables on account of their rights of successioiL 

(3) Fiduciary, These were by analogy to the patron's rights, 
given in the case of emancipated children as the result of the 
contracta fiducia, but the father emancipator was out of respect 
called Ugitimus, and fictitious emancipation having ceased to exist 
prior to Justinian, the only tutorships under this head were those 
of the children of the &ther emancipator. 

(4) A magistrcUihus data. These resulted from the lex Atilia 
and the lex yulia and Titia^ and were given when there was no 
testamentary or legal tutor, or he was excused or deprived, or the 
tutorship was suspended or interrupted. 

As to the administration of the tutor, he was bound, before entering 
on his duties, to give security, and to make an inventory. If there 
were several tutors, the duties may be given to one, to. all in common, 
or divided between them. 

The auctoritas of the tutor implied his active participation in the 
act, in order to complete the imperfect persona of the pupil, and it 
could not be given before or after. If th^ pupil was 

(i) Infansy i,e., unable to speak, the tutor acted in his own 

name as agent. 

(2) Infanti proximus, he.y up to seven. The child having 
nullum intellectum^ the tutor acted mostly as agent, but as the 
child could pronounce the solemn words, he might with or without 
the auctoritas of the tutor, according to circumstances, do acts 
eminently for his benefit, as in the case of the stipulatio, the cretiot 
the aditio fuereditatis, 

(3) Fubertaii proximusy f>., over seven. The child having 
some intelligence but no judgment could only improve his condi- 
tion, but not render it worse, and the tutor ought generally to 
make the pupil act with his auctoritas. 
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The tutela terminated with the puberty or any of the three c,d, of 
pupil, in respect of the tutor only by his death or maxima or med, 
c.d, (of legal tutors), or captivity (really only suspended), or the term 
or condition arrived, or on account of exemption or deprivation. 

The tutelage of women was softened even under the republic. The 
lex JPdpia Poppaa freed women from it in certain cases. The lex 
Claudia freed them entirely from agnate tutorship, and though it 
existed in the time of Gaim and Ulpian there was no trace of it 
under the Eastern empire. 

The cura might take place — 

(i) During tutorship) for impuberes, 

(2) Between puberty and twenty-five for adults, but not against 
their will, except in the case of the tutor's accoimts, an action or 
a payment. 

(3) Above twenty-five in the case of the insane, idiots, prod- 
igals, etc. 

(i) and (3) were legitima and belonged of right to the agnates, or 
formerly, in default, to the gentiles. The other curators were given 
by the same magistrates as appointed the tutors. The curator was 
appointed to Xht property not to the person. He gave his consensus 
to the acts of the adult, or in case of necessity transacted the affairs 
as agent, and his office terminated with the cause for which it was 
established. 

Security was given by tutors (except those appointed by will or 
after inquiry) and curators. The ward has a subsidiary action 
against the magistrate (and his heirs), if no security, or insufhcient, 
obtained. 

JExcuses were admissible as grounds for exemption from this 
public duty, but they must be made to the magistrate within a 
fixed interval. 

Actions arising out of the tutela and cura were : — 

(i) Tutela'-directa against tutor to render account, and contraria 

to enable tutor to recover advances. 

(2) De rationidus distrahendis against tutor as to abstractions 
from patrimony. 

(3) Utilis negotiprum gestorum against curator to obtain accounts, 
and contraria for curator to recover advances. 

(4) Ex stipulatu against fidejussors, subsidiaria against magis- 
trates, and suspecti cognitio for the removal of guardians, were all 
three common to. the tutda or cuta. 

Minors under twenty-five, prejudiced in respect of a matter, valid 
according to strict law, could obtain, after cansa cognita, a restitutio 
in integrum. 
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BOOK II. 

Tit L De remin divisione. 

289. Res, In Roman law this tenn, in its original and positive 
sense, included all corporeal objects considered as under the power 
of, or at least destined for, man, and in its improper and figurative 
sense it also included all the rights which the law gives over those 
objects (ra appellations et causa, et jura continentur. Dig. 50, 16. 
23, Ulpian, see part ii, par. 105 to 138). 'The jurisconsult studies 
this subject in order to determine, not the physical nature and pro- 
perties of things, but the rights that man can have over them, though 
the latter question is often decided by the former. 

292. Of things at the time of the twelve tables. It is not known 
whether the twelve tables contained an express division of things, 
but from the organisation of the pontiffs, the references in table ten 
to funeral matters, and the connection of the fable of the death of 
Remus with city vtralls, it would seem that the three subdivisions 
of res divini juris, viz. , sacra, rdigiosa, and sancta, existed at this 
time, as also the classification of things into publica and communia, 
and although the distinction between movables and immovables never 
formed the precise basis of a division of things in Roman law, yet 
table six (3) shows the distinction in force. 

293. Ownership at the time of the twelve tables. Only one kind of 
dominium existed, viz., that known subsequently as ex jure Quiri- 
Hum. It was exclusively reserved for the citizen who was called 
dominus legitimus, see part ii, par. 121, 226. 

294. Manner of acquiring and transmitting ownership. Though 
only one kind of ownership existed at the time of the twelve tables, 
this dominium could be acquired by natural as well as civil methods, 
for the occupatio of booty or slaves taken from an enemy gave owner- 
ship ex jure Quiritium. See in part i, the head note to table vi, and 
part ii, par. 229. 

302. Of things at the time of Gaius and Ulpian. Gains ( Inst, ii, § 2) 
makes a preliminary division, derived from the twelve tables, of things 
intor divini and humani juris, the former comprehending res sacra^ 
religiosa, and sancta, the latter res publica and prvvatce. The soil 
is also distinguished into Italian and promncial. Of the latter, some 
belongs to the provinsia populi Romani, and some to the provincuz 
Casaris, and dominium cannot be acquired of this provincial soil 
except through the concession of the/«j Italicum. 

The second divison is into corporeal and incorporecd, and the third 
into mancipi and nee mancipiy as to which latter see Ulpian^ s list, 
given in part ii, par. 121. 

307. Ownership at the_ time of Gaius and Ulpian. Gaius (Inst, ii, 
§ 40) states that in the case of strangers, as formerly with the 
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Romans, only one kind of ownership existed, but that a second kind, 
in bonis habere, had been introduced. The date when this mode of 
holding property came into use is uncertain, but it probably resulted 
from the employment of the rules of the jus gentium after the 
conquest of Italy, see part ii, par. 226. The effect of this distinc- 
tion was that the holder in bonis would Be able to use the thing, take 
the produce, and by the lapse of time acquire the dominium ex jure 
QuiriHutn, but in the interval the power of disposing of it or of 
vindicating it would be in him who held ex jure Quiritium, e.g., if 
a master held a slave both ex jure Quiritium and in bonis he had (i) 
dominica potestaSy and he could (2) free him, but if he held him only 
in bonis he had the dominica potestas, but could not free him except 
as a Latin. On the other hand, if he held him only ex jure Quirt- 
Hum, he had neither the dominica potestas nor the power of freeing 
him, and the holder in bonis could defeat the attempt of the owner 
ex jure Quiritium to vindicate the slave, by the insertion in the 
formula of an equitable plea, as in the case cited in the Digest (21, 
3) of a person who, not having had the ownership at the time, sells 
and delivers a thing without transferring the ownership (see post, 
par. 1444, etc.), and subsequently wishing to vindicate it, is met by 
the exceptio rei venditce et traditce, * 

312. Manner of acquiring and transmitting ownership in time of 
Gaius and Ulpian. If (i) a thing mancipi were received by manci- 
pation (or by the other civil methods given below), or if (2) a thing 
nee mancipi were received by tradition, occupation, accession, or 
other natural but legal means, the dominium ex jure Quiritium 
would be acquired, but though formerly no effect would be pro- 
duced at all, it now results from the existing legislation that if the 
first kind were transferred by a natural mode of acquisition (e,g., 
traditio) the property would be in bonis-oi the recipient. 

The civil methods were, according to Ulpian (Reg. xix, § 2), five 
in number, viz. : — 

(i) Mancipatio for res mancipi only, and restricted to Roman 
citizens, Latin colonists, Latin junians, and such aliens as pos- 
sessed the commercium (see part i, par. 185). The solemn words 
were pronounced in the presence of the libripens, and five witnesses 
(citizens and puberes). Movables must be brought into court, 
and only so much could be emancipated as could be seized with 
the hand, but immovables need not be produced, and several 
could be mancipated at one time. Although no legal effect beyond 
that involved in the traditio part of the transaction resulted, yet it 
is probable that the mancipatio process was sometimes gone 
through in respect of res nee mancipi (as in Pliny's example of 
rare pearls) for the sake of the advantage of the presence of 
witnesses and the additional solemnity. 

(2) Usucapio Kcapio usu, acquisition by use, i.e., possession) is 
the usus auctoritas of the twelve tables (vi, 3), and is defined by 
Ulpian as the dominii adeptio per continuationem possessionis anni 
(for movables) vel biennii (fur immovables). 
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If (a) a thing mancipi or nee mancipi were received dona fide 
from a person, not the owner, or if (tf) a thing mancipi were 
received by tradition, without the intervention of a legal method, 
the effect of usucapio would be to turn the mere possession in the 
one case, and the property in bonis in the second case, into domi- 
nium ex jure QuirUium, As immovables in the provinces did not 
enjoy civil rights, usucapio did not apply to them, but the edicts 
of the president gave prescriptive rights after a lapse of ten or 
twenty years, see post, par. 514. 

UsurecepHo, or recovering the ownership of property by usus, 
occurred when a thing had been handed over oy the mandpatio 
or m jure cessio process, with JiduHa, />., an agreement as to its 
return, and the thing had again come into the possession of the 
owner for one year. 

(3) In jure cessio. This process simulated a vindicatio action 
(part ii, par. 229), and applied to both mancipi and nee mancipi 
things. It required the presence of three persons, the owner or 

. alienor (in jure cedens) the alienee or vindicator (vindicans), the 
praetor or praeses declaring the ownership (addicens ). The 
process was in jure, because there being no dispute the parties 
were not sent in judicio, and it was employed for incorporad 
things, for which (except rural servitudes) traditio and mancipoHo 
were inapplicable, e.g., in the cases of usufruct, inheritance, legal 
tutorship, and liberty, so that the enfranchisement by vindicta was 
really this injure cessio process, but debts could not be transferred 
by the in jure cessio, traditio, or mancipatio methods, as a stipu- 
latio was required to effect novation (Gai. Inst, ii, § 38). 

(4) Adjudicatio, This applied to both mancipi and nee mancipi 
things, and took place injudicio in the three cases of apportioning 
an inheritance, dividing common property and determining boun- 
daries. 

(5) Lex. As examples of this mode of acquisition," whether of 
mancipi or nee mancipi things, Ulpian cites the legcuy per inndica- 
tionem, resulting from the twelve tables (v, 3), the caducum or 
legacy taken away by the lex Papia Poppcea from the legatee who 
was unmarried or without children and given to those with 
children (part i, par. 369), the ereptorium or the testamentary gift 
taken away on account of unworthiness and given by the law to 
another or to the fiscus. 

322. Of things according to the Institutes of Justinian, The 
principal division of things is into those : — 
(i) Extra nostrum patrimonium, and 
(2) In nostro patrimonio, i.e., res privatce^ res singulorum. 
As to the second class, see post, par. 342. The first class was 
subdivided into — 

(i ) Res publiccB, in the sense of things belonging to no one in parti- 
cular, i.e., not private, and including — 

(a) Res communes^ under which was included the sea shore (see 
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part ii, par. 131), meaning that portion of land covered by the 
highest waves, and therefore the hmit beyond which the territory 
of the empire did not extend. The use of the shore was free to all, 
as e.g., to dry nets, etc. Fragments of the shore might be appro- 
priated, and the constructions thrown out on piles into the sea 
belonged to those who raised them, but a decree of the praetor 
was required, and this was not given if public or private interests 
would be thereby prejudiced ; and if the construction was raised 
without permission, anybody thereby sustaining loss might claim 
an utilis interdict from the prsetor, though the penalty might 
assume the form of damages or an annual rent, as, unless al^o- 
lutely necessary, it was contrary to public policy to demolish such 
erections. 

The property in the fragment of the f^mm^w thing so appro- 
priated ceased on the return of the thing to its original condition. 

(jS) Res publiccBy in the restricted or proper sense, included those 
things the pfoperty in which belonged to the people, but the use 
of which was common to all, and hence in respect of, e,g,y rivers 
and harbours, public roads, places, fields, lakes, ponds, etc., the 
praetor interdicted any impediment to navigation, embarkation, 
or debarkation, or any attempt to change the course of the water, 
and any constructions required the authority of the emperor, and 
must not prejudice the rights of others. In a different sense the 
term included those things in the hands of the state as slaves 
populi Romani, mines, the cerarium^ and \h<tfiscus. 

The banks of a river belonged to the riparian proprietors, and 
they therefore had the right to take the fruits, cut the rushes, and 
fell trees, but not so as to prejudice the use of the river by the 
public. The public had the right to repose, etc., on the banks, 
but they would not be the owners of anything constructed there. 

(7) Res universitatis. Universitas meant any union of persons 
forming a corporation, a sort of legal person (see part ii, par. 99), 
and the property owned by such bodies consisted of two kinds 
(i) that which, although owned in common, was not placed at the 
disposition of each member, e.g., money, debts, slaves ; (2) that 
which was for the common use of the members, and at times of 
strangers also, e.g., racecourses, theatres, public baths. 
(2) Res nulliusy 1.^., things belonging to no one, and differing from 
res communes, in that they could become private property. [They 
included — 

(i) Those not in the power of man, or abandoned by him, e.g., 
wild animals and their young, shell fish, seaweed, islands in the 
sea. 

(2) Those withdrawn from man and called res divini juris, and 
subdivided (see part ii. par. iii) into : — 

( o) Sclera, which, previous to Constantine, were consecrated to 
the gods by pagan priests, and after that date to God, with Chris- 
tian ceremonies. In either case, private consecration had no effect, 
and the dedication of the place or the building required in early 
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times the authorization of the people, then of the senate, as repre- 
senting them, and finally of the emperor. If the original building 
was destroyed,- nothing else could be built upon the spot, because 
once consecrated it always remained so, and res sacra could not 
have a value put upon them, or be sold, pledged, acquired by use, 
or be the subject of a stipulation. Sacrilege was severely punished, 
and might lead to condemnation to wild beasts, the mines, or 
deportation, and an interdict of the praetor protected the place 
from damage (In loco sacro facere^ inve eum immittere quid veto. 
Dig. 43, 6, I). Justinian prohibited the alienation of church 
property in the shape of immovables altogether, and of church 
plate, vestments, and other movables^ except for the ransom of 
captives, or to provide food for the poor in the case of famine, or 
(in respect of superfluous plate) to pay the debts owing by the 
church. The bishop or other custodian could reclaim such pro- 
perty wherever found, as well as the remains of it, or its price if 
melted. 

(3) Religioste, These could be made so by private individuals. 
In pagan times they were things abandon^ to the mana, bat 
under Justinian the term indicated the actual spot occupied by the 
body or ashes of a deceased person, so that the rules would not 
apply to an empty monument. A person must be the owner of 
the land he attempts to make religiosus by interment, otherwise 
the consent at the time or subsequently is necessary of the co- 
owner, usufructuary, or person having the usus or servitude, and 
the co-owner could compel the removal of the body by an ctctio in 
factum^ but the co-owner would be liable to the injuriarum actio 
if he exhumed the bones without a pontifical decree or imperial 
authorization. The interdict of the praetor could be invoked, or 
the actio in factum used in aid of the rights of families and their 
heirs to bury or to be buried in family sepulchres. The remains 
could not be exhumed or the spot changed, even by the owner, 
without authorisation, and if so removed the place ceased to be 
religious, but whilst so occupied the place could not be sold, given 
away, or acquired by use. Profanation was punished (i) civilly ^ 
by the (poptilarts) actio septdchri violati which could be brought 
by the person interested or in default by any citizen ; the action 
entailed infamy and damages, the latter being fixed in the case of 
a person not interested in the tomb at lOO soiidi ; (2) criminally, 
by an accusation which might result in death, deportation, rela- 
tion, or the mines. 

(7) SanctcB, These things were protected by an interdict of the 
praetor, and among them were included laws ^nd ambassadors^ 
whose persons had to be respected under penalty of being made a 
slave to the people they represented ; and death was entailed by 
damaging, getting over, or putting ladders against walls, circum- 
vallations, and gates. 

342. Of ownership in the time of Justinian, The expression 
dominium ex jure Quiritium was abolished by Justinian (Code 7, 
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25, Const. Justin.) as having lost its distinctive signification, and the 
imperfect natural ownership, called in bonis habere, also vanished, so 
that one undivided kind of property was left, viz., proprietasj of 
which the rights are usually included under four heads (see part ii, 
par. 219), e.g., the owner of a house had the right to live in it (jus 
utendi), to let it and receive the rent (jusfruendi), to sell it, give it 
away, demolish \X(jus abutendi), and as the sanction of the rest he 
had the right to reclaim it from a person unlawfully detaining it (jus 
vindicandi), The/wj abutendi is the essential element of ownership, 
as the others may only imply the right of using the property of 
another. 

346. Of possession. Physical possession (naturalis or corporalis 
possessio) is a fact only, and consists in the actual detention or occu- 
pation of the thing, but is not without its influence on law, though 
independent of it. The possessio in the eye of the law (civiliter pos- 
sidere) is not only a fact but a right (possessio non tantum corporis sed 
juris est. — Dig. 41, 2, 49, § I, Papinian), and intention is of its 
essence, hence it consists of two elements : — 

(i) The/<ar/, not necessarily consisting in actual corporeal deten- 
tion f»dw est enim corpore et tactu necesse apprehendere possessionem, 
sed etiam oculis et affectu. — Dig. 41, I, 21, Paul), e.g., handing 
over the keys of the warehouse containing the goods (to be done, 
however, near it, apud horreum), giving over an estate, a sack of 
money or other object, in the presence of it, and so possession by 
a tenant, mandatory, son, or slave, is in the eye of the law pos- 
session by the landlord, father, master, etc., i.e., the fact of the 
thing being at the free disposition of the possessor, constitutes the 
first element of legal possession. 

(2) The intention, i.e., the will to hold as owner, the animus 
dominii, involving the intella:tus prasidendi, so that a tenant, a 
borrower, a mandatory, a lunatic, a chHd, or a person asleep, may 
have /A^jiVa/ possession, but, the /«/^»/w« being absent, there is not 
legal possession, though the intention is independent of good or. 
bad faith. 

He being the possessor in whose name others hold, there is but 
one kind of legal possession, and Samgnys threefold division (viz. , 
possession (o) natural, i.e., where no intention of holding as own 
exists ; (/3) prcetorian, i.e., protected by recourse ad interdicta ; (7) 
cvvU, i.e., leading by usucapio to ownership), though useful for 
expressing with brevity these differences, is not a correct representa- 
tion of Roman law, in which no such distinctions were expressly 
made. 

The advantages to be derived from possession may be detached 
fiDmone another, e.g., the owner possesses legally the thing pledged, 
but he cannot get it back again without paying the debt, and of the 
rights of possession he only has that of acquiring by usucapio, the 
other rights having passed to the pledgee, to whom actions are 
available to protect his share of these rights. Possession involves : — 
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(1) The right to detain the thing until another is proved owner 
(post^ par. 2306). 

(2) The right to sae to preserve. 

(3) The right to acquire the ownership of things nulliusy or of 
things the owner wishes to part with. 

(4) In certain cases to acquire the produce consumed, and at 
the end of a fixed period, the ownership of another's property. 
QtMsi possessio was introduced by equitable jurisprudence in 

respect of incorporeal objects, and consists in (i) the fact of having 
the power of exercising the right, and (2) the intention of exercising 
the right as owner. 

354. Of the means of acquiring possession and ownership under 
Justinian, The Institutes (§§ xii to xviii) discuss the natural means 
of acquisition first, as being more ancient than the civil law methods. 
Occupatio. Things belonging to no one are acquired by him who 
first gets them (quod autem nullius est, naturali ratiane occupanti 
concediturjt a rule based on the fact of work done, and the right of 
property thus springs from possession. Two points only require 
determination. 

(i) Did the thing capable of coming into the possession of man 
belong to no one ? i.e,f tail under the head of res nullius, e.g,, wild 
animals, deer, birds, and nests (and including peacocks and 
pigeons, but not farm chickens and geese), fishes, bees and their 
honey. All moitables (not immovables) of an enemy that could be 
personally acquired, laut the booty which was collected by a 
detached band would belong in common to all the army engaged. 
Things found in the sea or on the shore, e.g., shells, pearls, 
precious stones, coral and islands springing up in the sea (not in 
rivers). Objects purposely abandoned by the owner, etc. 

(2) Has possession been acquired, involving the intention and the 
fcu:t, the latter depending on the nature of the case ? It was im- 
material whether force, cunning, education, or want, had brought 
the thing under the power of the possessor, e.g., the lion in a 
cage, the fish in a tank, the bird with wings cut, the tame stag, 
taught to go and come back, the bees returning to hive, the 
pigeons to dove cot. The place also was immaterial for the chase, 
and the rights of fishing were free to all (the injuriarum actio 
lying for any impediment to these two rights in a public place), 
even on the land of another person, for the owner of the land was 
not owner of the animal, though the better opinion was that the 
owner of the land might forbid persons to come on his land, and 
could bring an action against trespassers who persisted in entering. 
But the ownership only lasts with the possession, i.e., the thiii^ 
ceases to be possessed when it has returned to its natural state, and 
the bond was held to be severed when, though possibly still in sight, 
the pursuit was difficult, e.g., if the lion broke his bars and escaped, 
the bird's wings grew and it flew away, the stag lost its tame habits 
and did not return, the bees left their hive, or the pigeons their cot ; 
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and so the enemy who escaped ceased to be possessed after he had 
succeeded in returning to his own people; and stones, shells, etc., 
dropped in the sea, were gone, though, if they had fallen unper- 
ceived on the way, they still remained the property of the possessor. 
During the continuance of the possession, an actio Jfurii lay to recover 
the thing stolen, but Justinian confirmed the opinion cited by Gaius 
(Dig. 41, I, 5, i) against Trebatius, that a wounded animal did not 
belong to the hunter until seized by him, so that another person 
obtaining possession of it would not be guilty of theft. 

361. Accessio, This general term (including the special varieties 
falling under the heads oialluvio, specification adjunctio^ confusio^ com- 
mixtio, etc.) was given by the commentators, followed* by Italian, 
German, and French jurists, to another natural mode of acquisition, 
and refers to the property acquired in an accessory thing by the 
owner of the principal thing to which it is attached. As an expres- 
sion covering a ruling principle, accessio does not belong to Roman 
law, any more than do the distinctions of natural^ artificial^ and 
mixed accession, according as nature, art, or both, had united the 
accessory to the principal ; but this cause of acquisition existed in 
Roman law, and must be recognised in all systems, and the Roman 
jurisconsults collected different cases to which the principle applied. 

The term is also used to indicate, not the fact of the union, but 
the accessory itself united as a subordinate thing to the principal, 
whether corporeal or incorporeal, e.g.^ pledges, mortgages, fide- 
jussors, etc., are referred to as accessiones to the principal obligation. 

The laconic maxim of Ulpian, accessio cedat principaliy indicates the 
rule which came to be universally applied in every disposition, in 
order to ascertain what objects were comprised in it, and the acces- 
sory was always included, unless expressly excepted, so that revoca- 
tion as to the principal thing applied also to the accessory, and 
generally if the principal perished the disposition or rights as to the 
accessory vanished also, e.g,, as to legacies, Quce accessionum locum 
obtinent extinguuntur citm principales res peremptce fuerint (Dig. 33, 
8, 2, Gaius), and as to the extinction of obligations. In omnibus 
speciebus libercUtonum etiam accessiones liberantur, puta adpromissores 
hypotheccBj pignora (Dig. 46, 3, 43, Ulpian). 

The various examples given in §§ 29 to 34 of the application of 
the maxim may be summed up in the rules — Necesse est ei rei cedi^ 
quod sine ilia esse non potest — Quarumgue aliis juncta srve adjecta 
accessionis loco cedunty ea quamdiu cohcerent^ dominus znndicare non 
potest (Dig. 6, I, 23, 3 and 5). 

Tht JUS accessionis is in some cases a result of the right of owner- 
ship, as where the accessory attaches itself indissolubly ; in other 
cases it may result from the will of the l^islature dictated by expe- 
diency. It produces a sort of occupatio, resulting from possession, 
often without the knowledge or against the inclination of the pos- 
sessor, and it may occur as to three different kinds of property — 
(i) Res nullius. Here, as no one else is deprived, the rule of 
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law need not be very stringent in requiring absolute indissoluble 
connection, e.g. , the possessoroftamepigeons or bees becomes owner, 
eren without his knowledge, of wild pigeons or bees attracted 
to the dove cot or hive, and to remove them would be theft. 

(2) OrigiruUly the property of another ^ but undistinguishable, 
^ and hence also no one deprived, ^.^., fallen leaves mixed with 

mine, ooze deposited by inundation, etc. 

(3) Belonging to another. Here three positions are involved — 
(a) incorporation, irremediable absorption, ^.^., the case of a dog 
eating the bread taken firom a baker, or a thief eating the stolen 
bread, in both which examples the accessory thing fa^ ceased to 
be what it formerly was; (/9) a separation possible, bat the 
balance of utility against it, and thererore in both these cases the 
question of indemnity arises ; (7) return to former condition 
possible. In this case, he who has lost (he thing is entitled to 
nave it back. 

In any case, the right of ownership reasserts itself in the absence 
of agreement to the contrary, or considerations of public utility, if 
the ming returns to its primitive state ; but, in some cases, the legis- 
lature may have to determine which is the principal and which the 
accessory thing, and if this cannot be done, to decide what are the 
rights of the interested parties. 

378. (§ xix) Produce of animals. The young of animals belong to 
the owner of the female, the owner of the male being paid for the 
hire of it (see post, § 37). 

379. (§ xx) Allwio, The alluvion insensibly deposited belongs 
to the owner of the bank, but not in the case oi agri limitati^ t,e., in 
the time of Justinian fields definitely limi^ted by boundaries, as a 
wall or a ditch separating them from the river, or public lands 
assigned per modum, as opposed to fields termed arafinales, i.e., not 
having fixed but only natural boundaries, as mountains, rivers, etc. 

In the case of fragments of land carried off bodily by an inunda- 
tion or other cause and deposited against a neighbour's ground, the 
owner would have the right to vindicate them, but not after a 
sufficient lapse of time had united them ; and the roots of trees 
extending from the one land to the other would serve as a proof of 
the juncture. 

An island may be formed in a river :— r 
(i) By the river cutting off and surrounding a piece of land, in 

which case it belongs to the owner of the land. 

(2) By uncovering a portion of its bed and flowing round it. 

(3) Sy gradual deposits raising an island. In these two cases, 
the usage of the river being public, and, so long as the river flowed 
over it, the bed being res nullius, on being uncovered, it is attri- 
buted, if in the middle of the stream proportionally, to the ripa- 
rian owners ratio vicinitatiSf but if on one side to that side oiily, 
unless the fields lining the bank were agri limitati, in which case 
the island would belong to the first occupant. 

(4) A floating island would be public property, like the river 
which carried it. 
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' If a river abandoned its bed, the bed belonged to the owners of 
the adjoining lands, and if the river abandoned the mw bed, the 
adjoining owners could claim it, so that, though the case is unlikely, 
and equitable principles would be invoked, if the new bed had been 
an entire property the owner would lose it altogether ; but these 
rules did not apply to an inundation, as the real owner had the right 
to recover his land on the waters retiring. 

3S4. (§ xxv) Specificatio, This term was introduced by the com- 
mentators to include cases of the production of a new thing (species) 
out of given materials, and they classed it among the natural modes 
of acquisition, some viewing it as a kind of occupation and others 
as a particular case of accession, the ntiaterial being, according to 
circumstances, considered the principal, and the new form the acces- 
sory, or vice versa ; but there is here an altogether peculiar reason 
for the attribution of ownership, viz., the creation of a thing which 
did not previously exist According to a passage from Gains in the 
Digest (41, I, 7, 7) the Proctdeians attributed the new thing to its 
creator, quia quod factum est^ antM nullius fuerat, the Sabinians to 
the owner of the materials, quia sine mcUeria nulla species effici possit, 
but Justinian finally decided that in the case of a material no longer 
existing in its origriiial form (suam speciem pristinam non continet), 
and incapable of being restored to its former condition, the creator 
of the new object is the owner of it, ue., he who made it or ordered 
it to be made, not the workman employed upon it, and the consent 
of the owner of the materials must not have been given (otherwise it 
would be a case of the intention of the parties). This rule is inde- 
pendent of good or bad faith, so that the stealer of grapes or of 
wool is the owner of the wine or of the cloth with which &e materials 
are made, for the new object was held to belong to no one, and the 
owner of the materials could not therefore vindicate the thing, but 
had the : — 

(i) Actio furtif a penal action for quadruple or double the value, 

according to circumstances (postf par. 1726), and the 

(2) Condictio furtiva or the actio ad exhtbendum (not both), for 

an indemnity. 

The owner of the new object had a rei vindicatio to recover it, but 
on the fi[round that no one may enrich himself at the expense of 
others, he would have to give an indemnity for the material em- 
ployed or the labour expended. 

If the materials remained, though dianged in form (^.^., ears of 
com beaten and the grain detached), the owner could vindicate them 
by asserting the material to be his. 

According to the better opinion, if the new object was formed 
partly out of his own materials, the maker of the new object having 
given his industry, in addition to part of the materials, the object 
was uiKloubtedly his. 

589. (§ xxvi) Adjunctio is the term used by the commentators to 
indicate the joining of an accessory to a principal thing, e.g.^ if a 
person worked purple belonging to another into the cloth of his own 
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clothes, the purple, although more valuable, "was held to be an 
accessory, because employed to ornament the dress (cum qiuerimuSf 
quid cut cedat, illud spectamuSf quid cujus rei omanda causa adki- 
betur. Dig. 34, 2, 19, 13, Ulpian). If the accessory thing was 
capable of separation, the owner might vindicate it (but see p>ar. 391) 
after first bringing an action ad exhibendum^ to get it detached. IJf 
stolen, the cuHo furti lay and the condicHo {ante, par. 384), the 
latter extending to the successors of the thief. 

391. Ferruminatio implied the absorbing of something as an 
accessory of the principal object, on account of the unity of the 
whole, though not necessarily incapable of removal {e.g., a foot or 
arm added to a statue), and if removed, it still belonged to the owner 
of the principal thing, on the ground of utility, and only an actio 
in factum lay to enable the real owner to obtain an indemnity. 

392. (§ xxvii) Confusio. The union of liquid things or thii^ 
reduced to a liquid state may take place : — 

(i) By the will of the owners, in which case, whether separa* 
tion is impossible or not, the result is common to both. 

(2) If the union resulted from chance, and separation was im- 
possible, the same result. 

(3) By the act of a third person, when, if a new species created, 
the thing is his, otherwise, the result is common to all. 

In any of these cases, a division may be arrived at by the action 
communi dividundo, 

393. (§ xxviii) Commixtio, This term refers to the mixture of 
objects not liquids, and the particles of which do not blend, so that 
each continues to exist separately. If the mixture results from the 
consent of the owners, it is common to all, and the action communi 
dizndundo lies to acquire separate shares. If the mixture is acd- 
dental, or the act of one, separate ownership continues to exist, and 
a rH vindicatio lies. In the case of a mixed flock of sheep, there 
would be no difficulty, but in the case of com of different quantities 
and qualities mixed together, the arbitration of* a judge would be 
required. 

394. (§ xxix) Constructio, According to the rules omne quod 
incedtficcUur solo cedit and superficies solo cedii, a building became, as 
an accessory, the property of the owner of the land on which it was 
erected, but the separate movable pieces, as abstracted from the 
mass, still remained in the eyes of the law the property of the 
original owner, so that if the building was destroyaa, they could be 
acquired by die vindicatio or ad exhibendum action (unless the 
builder had acted in good faith, see below), a principle applying 
generally to all accessio cases. 

The twelve tables (vi, 7, 8, 9), to prevent a waste of property (ne 
ruinis urbs deformetur), forbad the destruction of buildings or of the 
trellises in vineyards, although the materials of another had been 
employed in the construction, and the rules with regard to'indemnity 
were : — 

(i) If the materials had been employed in good faith, only the 
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action de Hgnojuncto lay, and if the penalty of double the value 
resulted from the action, there was no further remedy. 

(2) If in had faith the owner could choose between the de tigno 
juncto and the ad exhibendum actiOy and it being impossible to 
produce the materials, for he would not be required to demolish 
the buildings, the user of the materials would necessarily be 
condemned. 

(3) If the act was that of a thief, the a^tio Jurti and the con- 
dicHo (or ad exhibendum) both lay, or, if preferred, the de tigno 
juncto could be brought at once ; and if the building was suhse- 
quently destroyed, the owner of the materials could still vindi- 
cate them, the double value already paid being regarded as a 
penalty for the theft. 

If the building had been erected on the ground of another, with 
a knowledge of that fact, the Institutes held that the owner of the 
material had voluntarily alienated them ; but the general rules 
were — 

(i) If the construction was made in ^^a/ faith, and the owner 
of the materials in possession, he had against the owner of the 
soil vindicating the building as an accessory to his land the ex- 
ceptio dolt tnali for the cost of the materials and the workmanship ; 
but if he was not in possession, he could only vindicate the 
materials after demolition. 

(2) If in bad faith, strictly and according to the Institutes the 
constructor had no action or exception open to him, but the 
more favourable opinion gave him an indemnity for necessary or 
useful expenses ; and a constitution of Antonine allowed him, 
when the building was destroyed, to vindicate the materials if he 
had not intended giving them to the owner of the land {si non 
donandi anitno adificia alieno solo imposita sinl, Code 3, 32, 2 ) ; 
hence a farmer erecting buildings on his landlord's ground, had a 
right to an indemnity (Dig. 19, 2, 55, i, Paul). 
3^. (§ xxxi) Flantatio, According to the rule planta qua 
term coalescunt solo cedunt, whether the plant of another is put into 
own ground or own plant into the ground of another, the owner of 
the ground is, in the opinion of Gains (Dig. 41, i, 7, 13) and of 
these Institutes, the owner of the plant, after it has taken root, a 
tree with roots in both fields being common ; but, according to 
Pomponius (Dig. 47, 7, 6, 2), if the plant were on the border, and 
the roots struck into the neighbours ground, the plant would still 
belong to the original owner. After its fall, the tree cannot be 
vindicated, because, as an organic body, it has changed its sub- 
stance. 

(§ xxxii) The same rules apply to seed sown (but an exceptio doli 
lay to recover expenses, if the field of another had been sown in 
good faith) ; and (§ xxxiii) the writing belongs to the owner of the 
parchment {littera quoque, licet aurece sifU, cbartis, membranisve 
cedunt) ; but if the parchment was in the hands of the writer in 
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good faith, an excepHo dolt lay for expenses, and the rule applied to 
the actual writing, not to the property in the literary composition. 

(§ xxxiv) In the case of pUtura, opposite opinions are inserted in 
the Digest Paul held that the picture was accessory to the can- 
vas, but Gams, in whose favour Justinian decided, held that the 
picture should govern the canvas, though, if painted on the walls 
of a building, the necessity of the case would probably indine 
opinion to favour Paul's view. 

If the owner of the canvas was in possession of the picture, the 
painter attempting to vindicate it without paying for the canvas 
could be met by the exceptio doli malu If the painter was in pos- 
session in good faith (for otherwise if canvas stolen the owner had 
an actio furti), the owner of the canvas could not strictly have a 
vindicatio, because the owner of the painting would be ovmerof 
both ; and, if he brought a utilis actio, it could be stopped by the 
painter paying for the canvas, and, if proceeded with, and no ofi^ 
to pay for the painting, an exceptio doli mali could be opposed. 

400. The four following sections (35, 36, 37, 38) are , outside the 
present subject (viz. , the natural modes of acquiring property), and are 
not found in the Institutes of Gaius, They are probably inserted 
here to show the exceptional cases where produce, instead of belong- 
ing to the owner, may be acquired by others. 

(§ xxxv) A person knowingly possessing the property of another is 
responsible for the estate, the produce, smd the produce consumed; 
but a person having received the estate in good faith, by sale, dona- 
tion, or other justa causa, whether lucralrva or not, from another 
person whom he believed to be the owner, had two advantages in 
respect of the produce, if the real owner attempted to vindicate the 
property, viz.: 

(i) The possessor in good faith is considered as an owner having 

all rights, including the rei vindicatio action, over produce from 

the time of separation by any means from the soil ; i,e., PauTs 

opinion on this point prevailed against Pomponius, and all the 

prepuce collected, whether the result of labour or not, was held 

to be his as a reward for cultura et cura, and hence his rights are 

similar to those of an emphyteutor. 

(2) The possessor in good faith was not liable to account for 

produce consumed. 

Hence the real owner claiming the estate cum sua causa {accessumes) 
etfructibus (produce) could be opposed by an exceptio doli mali, which 
would lead to an adjustment by the judge of the respective rights^ 

After the litis contestatio, all the produce belongs to the real 
owner, and so as to all the produce existing before that time» but 
subject to deductions for expenses, improvements, etc., and the 
produce consumed remains for the benefit of the possessor ; so that, 
if the possessor in good faith has not been personally benefited, he 
was entitled to an allowance where the price of the produce con- 
sumed had been spent in paying off a mortgage^ or in improve- 
ments, etc 
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(§ xxxvi) The rights of the usufructuary {post^ tit. iv) only arise 
with the actual collection of the produce, so that if he dies, the pro- 
duce, though ripe and even accidentally detached, belongs to the 
owner of the estate, because not actually gathered in ; and the 
rights of the colonus are similarly limited, except that, on his de- 
cease, his lease, and therefore his rights, are transmitted to his 
heirs. 

(§ xxxvii) The young, the milk, the hair, and the wool of animalSf 
are all counted as produce in favour of the usufructuary (though he 
is bound to replace dead cattle, trees, vines, etc., out of the pro- 
duce), but an exception was made on the ground of the dignity of 
man, and the child of a female slave was held to belong to the 
owner. 

4IO- (§ 39) Treasure trcve. . Thesaurus est vetus quadam depth 
sitio pecunia (used in general sense), cujus turn extat memoria^ ut 
jam dominum non habeat (Dig. 41, I, 31, I, Paul), Hence two 
essentials, (i) that there should be an ancient deposition of the thing, 
(2) with all remembrance as to the ownership ^one, and therefore this 
is not the case oioccupatio or accessio of a thmg strictly nullius^ but 
assimilated to it by analogy. 

Justinian, adopting Hadrian's legislation, laid down the follow- 
ing rules, grounded on the principles of natural equity, though the 
ideas on the subject of chance were due to lingering superstition in 
relation to criminal sacrifices and other artifices. 

(i ) If found on own property, it belonged to the owner. 

(2) If found by chance on sacred or religious ground, to the 
finder. 

(3) If found by chance on another's property, half to finder, 
remainder to the owner of the ground, whether a private indi- 
vidual or the Emperor, the fiscus, the city, etc ; but if not found 
by chance, then the whole to the owner. 

411. (§40) Traditio, An intimate relation exists between ira- 
ditio and possessio, for the former is the handing over of the pos- 
session {possessionis translatio). In the occupatio of a res nullius, the 
possession immediately gives ownership, but in traditio the will of 
the owner must concur; hence nuda traditio, i,e,, physical pos- 
session will not transfer ownership, legal possession being required 
to make the possessor also owner, i.e., the /act and the intention 
must be combined, hence, for traditio — 

(i) The thing must be placed in some way at the disposition 

of the receiver. 

(2) It must be so placed and received with the intention of the 
immediate transference of the ownership. 

(3) The person making the delivery must have the capacity to 
alienate. 

The expression justa causa, (see post, par. 529 (2), as applied to 
traditio (Nunquam nuda traditio transfert dominium, sed ita si ven- 
ditio, aut cdiqua justa causa pracesserit propter quam traditio sequere- 
tur — Dig. 41, I, 31, Paul), meant that a contract or other fiftct had 
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entailed, as a consequence, a wish to transfer the property, and for 
this purpose to make traditio ; hence delivery by a child or insane 
person, or if made for the purpose of lending, letting, deporting, 
etc, produced no ownership, only physical possession ; but a sale or 
payment, exchange, legacy, donation, etc, involved the requisite 
intention (though, as to the peculiarity in respect of the payment of 
the price in the case of a sale, see post, par. 1475), but it was imma- 
terial whether the will resulting from the fact of the contract was 
due to the dolus of one of the parties or to a misunderstanding, the 
alienation of the thing was perfected, and personal actions only re- 
sulted. 

The traditio may be made by another person with the will of the 
owner, and hence by him who has a general order to administer, 
at least where sales are re<|uired by the circumstances, as in the 
case of produce and other things likely to deteriorate. 

The will alone may suffice to transfer the ownership, where 
/A^jATd/ detention is already acquired, and the will of the owner 
alone is wanting to give legal possession, ue.y alienation may take 
place without traditio — 

(i) By an agreement that the thing lent, let, deposited, etc, 

shall belong to the person in whose possession it already is. 

(2) By agreement that the thing sold or given shall be retained 
in usufruct, or as let, pledged, etc, in which case, without cor- 
poreal tradition, legal possession is acquired by the vendee, and 
the vendor immediately begins to possess for the vendee. 

(3) When legal possession acquired by purchase, gift, or legacy 
from a person who was not owner. Here, when the will of the 
real owner to alienate is added, immediate ownership is acquired, 
though there is no tranference of the possession, for the property 
is already in the hands of the alienee, and so in the cases given 
antCf par. 346 (i). 

The will alone may also transfer the ownership to an uncertain 
recipient, as in the case of money thrown to the people by praetors 
and consuls. 

A auasi traditio was introduced by analogy in the case of incor- 
poreal things, and consisted in delivering over or permitting the 
exercise of a right. 

425. Of the loss of possession and of ownership. Legal possession 
being composed of the fact and of the intention, ceases to exist if 
one of those elements is wanting ; i.e., in the words of Papinian— 
possessionem amitti vel animo, vel etiam corpore, in opposition to the 
dictum of Paul — quemadmodum nulla possessio adquiri nisi animo 
et corpore potest ; ita nulla amittitur nisi in qua utrumque in contra- 
rium actum est (Dig. 41, 2, 44, 2, and 8). 

Hence legal possession is lost — 
(i) By xhi^fact (corpore, facto) y i,e,, when the thing is no longer 

at the free disposition of die possessor, but this does not include 

absence for animo retinetur possessio; and Papinian (Dig. 41, 2t 
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46) la3rs down that if, during absence, possession is taken of an 
estate, the possession is not lost so long as the original possessor 
is ignorant that his rights are contested or ignored. In respect of 
(a) movables^ this rule applies when they are abstracted or carried 
off by violence, or absolutely lost, so as not to know where they 
are, and so in the case of stones submerged in the Tiber, or a 
wild animal which has regained its liberty. (3) As to immovables^ 
the rule applies where the possessor is violently expelled from the 
estate, or in the case of a nver or the sea occupying the land. 

(2) By the intention (animo), as where a person no lon^r 
wishes to possess, although he still holds the thing, e.g,, retam- 
ing it by hiring or borrowing the thing sold (igitur amitti et 
animo solo potest quamvis adquiri non potest) ; hence a pupil or an 
insane person, not having l^al will, cannot in this way lose pos- 
session by themselves. 

Ownership is necessarily lost if — 

(i) The owner is incapable of holding, as in the case of death 
or slavery. 

(2) The thing is destroyed, or leaves the patrimony of man as 
where it becomes sacra or religiosa; or, in the case of a wild 
animal, it recovers its liberty. 

(3) The thing transferred to another. 

(4) Abandoned by the owner as being no longer wanted {pro 
derelicto), in which case, after the owner has lost all property in 
it, the thing becomes res nulliuSf and the next possessor can 
then immediately acquire the ownership ; hence the intention to 
abandon being of the essence, things thrown overboard to lighten 
the ship are as if dropped unperceived from a carriage, and he 
who carries them off from the shore, or from the bottom of the 

• sea, commits a theft. 

431. Actions relating to Possession and Ownership. — Possession 
and quasi possession were specially protected by four classes of inter- 
dicts which were subsequently transformed into actions for the 
same ends (post, par. 2302). 

(i) Adipiscenda possessionis causa, to acquire possession not 

already obtained. 

(2) Petinenda, to maintain a disputed possession. 

(3) Pecuperanda, to recover possession of which deprived. 

(4) Double interdicts, to acquure and to recover. 

Ownership was principally protected by real actions {actiones in 
rem) called generically vindicationes, whether founded on the praeto- 
rian or civil law. By these, the owner asserted his right to possess 
a corporeal or incorporeal thing (as a servitude, status, or family 
right). The rei vindicatio was a special example of this class, and 
by it the owner followed his property into the hands of any possessor, 
in order to be acknowledged the proprietor and to obtain restitu- 
tion. 
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Tit. iL De rebus coiporalibiis et incoqiorRlibiis. 

454. As to the division of things into corporeal and incorporeal, 
see part ii, par. 109. An important class of incorporeal thii^ 
were — 

Servitudes^ so-called because they constituted a sort of bondage 
over the thing subject to them, and divisible into — 

(i) Servitutes personarum, for the special benefit of the person 

to whom they belonged, as the right given to one of gathering the 

produce of another's fidd. 
(2) Serzntutes rerum (or pradiorum), ue,, rights attached to 

the ownership of another thing, and therefore passing with that 

thing to every possessor, as a right of way over one field in favour 

of the owner of a neighbouring field ; hence, fixity and relation 

by neighbourhood or situation is indispensable, and the right 

can only exist in respect of immovables. 

Principles common to both kinds are : — 
(i) Being fragments of ownership, they are real rights. 

(2) The owner cannot have a servitude over his own property 
{nulli res sua serznt), and hence, an owner of the property, and 
a holder of the servitude, must always exist 

(3) No servitude can compel the owner of the property to do 
anything, otherwise it would be an obligation, i,e,, a servitude is 
positive, and consists in suffering something to be done, or is 
negative in abstaining from doing something. {SerTntutum non 
ea est natura ut cUiquid faciat quis, sed ut aliquid patialur, vd 
non facial. Dig. 8, I, 15, i, Pomponius. ) 

(4) There cannot be a servitude upon a servitude, for the holder 
of the servitude burdening it would alter the rights of the owner 
of the property, though agreements or legacies may give rise to 
obligations of this nature. 

(5) Only positive servitudes admit of quasi possession. 

Tit iii. De servitutibus pnediomm. 

444. Prculial servitudes are so called because they cannot be 
created without estates (pradia). They probably existed at the 
time of the twelve tables, but the subject was not developed until 
the time of Cicero. 

They may affect the/w utendi or ^ejus fruendi, but they always 
more or less affect the jus abutendi of the owner of the property by 
negatively paralysing this right, as in the case of not planting, not 
building, not raising higher, or of not consuming, not destroying or 
modifying, the property, so as to affect the servitude ; and they are 
indivisible, i.e., they cannot be acquired, exercised, vindicated, lost 
in part only, or subjected to a term or condition, though they may 
be limited in their use as to time, place, or manner ; and, where the 
estates are separated, they may be separately acquired or extin- 
guished, and, in certain cases, part retamed. 

The servitude must be of some utility or profit to the dominant 
estate ; hence, one estate cannot have a right of way over another 
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if separated by a piece of land that Cannot be traversed. It must 
also have a perpetual cause, ue,, it must not be made artificially so 
as to compel the servient tenement to do something, as in the case 
of a pond kept filled by slave labour, but it must depend rather on 
the laws of nature, the cause perpetually existing though not always 
acting. 

446. Rural and urban servitudes. The distinction between ser- 
vitutes prtBdiorum, (i) rusiicorum and (2) urbanorum, depends on 
whether the soil or the buildings erected on it are r^arded, i.e., 
whether they are in solo {e. g. , a right of way, of water, of pasturage), 
or in superficie {e.g., right of light, of view, of gutter), and hence 
the nature of the servitude decides the class it belongs to, as in the 
case of the right of leading water which, if over land, would be 
rural, if over a building, urban ; and therefore, an urban servitude 
may exist without any building or other estate ; e. g., & negative 
right of servitude in favour of one plot of ground that nothing shall 
be built on the next plot. 

According to the ancient law, rural servitudes were res mancipi 
(part ii, par. 121), and subsequently rural servitudes could be 
pledged or mortgaged, but urban not, and other important legal 
differences arise from the distinction, as in the case of quasi posses- 
sion, loss, and non-usage, for urban servitudes are necessarily con- 
tinuous {e.g., in the case of a beam against a wall, a gutter over 
land, a window overlooking a court), but rural usually not so {e.g., 
right of way) ; though the case of aqueducts and of not drawing water 
from a well in order not to diminish that in the well of a neighbour, 
are examples of rural servitudes in- conflict with the rule. 

451. The more important rural servitudes were : — 

(i) Iter, i,e., the right to pass along {eundi gratia) on foot, 

in a litter, on horseback, etc. 

(2) Actus, i.e., the right to lead along {agendi gratia). It in* 
dudes iter, and applies to animals and carriages. 

(3) Via, ue., the right to make use of the road without da- 
maging the plants or produce. It includes actus and iter, and 
the width of the road was fixed by the twelve tables (vii, 6) at 
eight feet and sixteen feet in the bends. The law did not fix the 
breadth of iter and cu:tus, but if done by agreement, or if the 
breadth of the via were made more or less, the consequent rights 
may be affected. The servitude navigandi, i.e., the right of 
traversing a lake or pond, etc., in order to reach an ej»tate, was 
an analogous right to the via. 

(4) Aquaductus, i.e., the right of leading water through an- 
other's estate. To these other examples may be added, as (5 ) aqua 
haustus, or the right to draw water ; (6) pecoris ad aquam adpul- 
sus, to water a flock; {7) jus pascendi, pasture a flock; (8) calcis 
coquenda, bum lime; (9) arence fodienace, extracting sand, etc. 
453. Amongst urban servitudes, or those quce cedificiis inhcerent, 

were : — 

(i) Oneris ferendif i.e., that the neighbour's pillar or wall 
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{coiumna vd paries) should support the weight of the dominant 
tenement As thi< involved keeping the wall in repair, and was, 
therefore, an exception to the rule that servitudes never consist in 
doing anything, it was advisable, according to the better opinion, 
to add a condition necessitating repair, e.g.^ that the sustaining 
wall remain always as it is {paries oneri ferendo^ uti nunc est, ita 
sU). 

(2) Tigni immitiendi, e.g., the right of inserting a beam in the 
neighbour's wall, but not involving any repair. 

(3) Stillicidii vel Jluminis recipiendi, i.e., the right of replenish- 
ing cisterns, etc., from the water naturally running off a neigh- 
bour's roof, or collected or poured from a gutter. The contrary 
servitude to this, i.e., non recipiendi, seldom occurred, but pro- 
bably referred to the right specially accorded in a particular case 
of not receiving this water where the local arrangements other- 
wise entailed a common obligation. 

(4) Altius non tollendi, i.e., of not erecting a building above a 
given height ; and the contrary servitude, altius tollendi, probably 
referred to the right of contravening local statutes on this subject 

(5) Ne luminibus officiate In respect of light two kinds of ser- 
vitude may exist; (o) the/wj luminum, or right to have windows 
in a neighbour's or our own wall, so that the neighbour must let 
the openings exist ; and the larger right (3) ne luminidus qfficiatur, 
ue,, the power of preventing a neighbour impeding the access 
of light by plantations, constructions, or any other works. 

In addition to these, there existed servitudes of a similar class, 
falling under the heads of jus prospectus, ne prospeciui officiatur^ 
projiciendi, protegendi, fumi immittendi, etc. 

461. Establishment of servitudes. A servitude might be created 
according to the rules of the civil law, or only subsist by the 
praetor's protection, and the distinction was important between the 
establishment of a servitude as a real right in the first instance, and 
the creation of an obligation giving a right of action against the 
owner to compel him to establish the servitude, though the expres- 
sion, JUS constituere, is used by Gaius indifferently in either sense. 
Predial servitudes might be established by : — 

(i) Mancipatio and in jure cessio (in fl»/^- Justinian law) ; the 
former for rural, the latter for both rural and urban servitudes. 

(2) Pacts and stipulations. The expression pactis et stipula- 
tionibus, as used by Gaius (Inst, ii, § 31), refers to the methods of 
establishing quasi-servitudes on provincial soil where true owner- 
ship did not exist, but the distinction had disappeared under 
Justinian. The pact settled the nature and conditions of the 
servitude, and the stipulation, fixing a penalty in default, created 
the legal bond. Occasionally a simple agreement resulted in a 
servitude, e.g., an agreement to purchase a right of way, and then 
the actio venditi, empti, or condictio incerti, could be brought into 
play, but the better opinion was that security should be given for 



BOOK II— TIT. III. 159 

the purpose of compelling the owner of the servient tenement to 
submit to the servitude, or a difficulty would exist in enforcing it. 

Commentators are divided in opinion whether pacts and stipu- 
lations could of themselves create servitudes, and probably quasi- 
traditio was necessary, though this was impracticable in the case 
of negative servitudes ; but, at least in Justinian's time, pacts could 
establish a servitude as a real right, e.g.y the owner of two im- 
movables, delivers one to a person with the pact accompanying the 
delivery that his tenement shall be liable to a servitude in favour 
of the one retained, or vice versa. 

(3) By testament^ either by condemning the heir to suffer them, 
or leaving the servitude to a neighbour as a direct legacy, in either 
case, under Justinian, creating a real right, though formerly the 
legacy per damnationemy as opposed to that per Tnnduationem, 
would only have created an obligation binding on the heir. So 
a legatee's estate might be burdened with a servitude in favour of 
other estates. 

(4) Usttcapion. The creation of servitudes by this method 
appears to have been suppressed by a lex Scribonia (? B.C. 33), 
and jurisconsults subsequent to that date lay down that neither 
urban nor rural servitudes are susceptible of usucapion, but the 
praetors and the prseses gave utiles actions and interdicts to protect 
servitudes long enjoyed, a distinction, however, being made, viz., 
discontinuous (i.e., rural or in solo) servitudes could not be 
acquired by usucapion, though an exception existed in favour of 
a right of drawing water, etc., see Interdicts, post, par. 507 ; con- 
tinuous (i.e., in superficie) servitudes could be acquired by usuca- 
pion, so only that the possession had been obtained nee vi, nee 
clam, nee precario. The time depended on circumstances, and was 
not definitely fixed, a law relating to aqueducts speaks of usage 
extending beyond the memory of man. It is disputed whether the 
term of ten years as between present, and twenty years as between 
absent persons applied to prescription over immovables before 
the time of Justinian in respect of prsedial servitudes, but at any 
rate the prescriptive rules were enforced, viz., besides usage there 
must be good faith resting on &justa causa mode of acquisition. 

(5/ AdjudiccUio. The judge, when by his sentence, assigning 

shares in a common property, established the servitude as a real 

right over one estate for the benefit of another. 

It may be laid down that, under Justinian, pacts accompanying the 
traditio of one estate, or legacies, or long usage, or adjudicaiio, esta- 
blished servitudes as real rights, immediately, before any exercise, or 
any quasi- traditio, though in the case oi pacts and stipulations, as the 
contract only gave birth to an obligation, the servitude could not 
exist as a real right until after the quasi-traditio, and this being im- 
possible for negative servitudes, the latter could not in the later 
Roman law be created by agreement, though anciently it could be 
effected by the injure cessio process. 

467. Extinction of servitudes* This may arise from — 
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(i) Loss or destruction of the dominant or servient tenement, 
e,g.., the edifice thrown down, the land carried away or flooded ; 
bat by an equitable interpretation differing from the case of 
usufruct, see. post, par. 488 (6), if the edifice was rebuilt the send- 
tude revived. 

(2) By confusuntt ue,, the same person becoming entire owner 
of both estates. 

(3) By remission^ i.e.^ when the owner of the dominant tenement 
allowed the owner of the servient to do something preventing the 
exercise of the servitude. When the cessio in jure process existed 
it would, if employed for the purpose, have extinguished it at 
once, but a pact would only give rise to an exceptio in &vour of 
the owner of the servient tenement. 

(4) Non usage. The lex Scrihonia, ante, par. 461 (4) applied only 
«to the establishment not to the extinction of servitudes, and there- 
fore, according to the civil law, the period oitwo years extinguished 
all servitudes (and so stated in the Digest, a.d. 533, but see below) 
and a servitude not used according to the condition {e.g.^ if water 
to be drawn at night was drawn in the daytime) was equally lost 
at the end of two years, for the usucapion of two years did not apply 
to the creation of servitudes, li force had been used, strictly, the 
right was lost, but the praetor would aid the dispossessed party, and 
a distinction existed, viz., the rule applied as to rural or discon- 
tinuous servitudes, if not used for the utility of the estate by the 
owner, farmer, or other person interested ; but for urban or con- 
tinuous servitudes it was further necessary that the owner of the 
servient tenement should obtain his liberation (libertatem usucapere) 
by doing some contrary act, as e,g., turning off the gutters. 

In A.D. 531, a constitution of Justinian (Code 3, 34, 13) substi- 
tuted the praetorian prescription which had been previously in use 
on provincial soil for the dvil usucapion, and then predial servi- 
tudes were only lost by non-usage after ten years between presoit 
and twenty years between absent persons, but it is incorrect to 
assume that Justinian required in all cases some contrary act to be 
done, i.e,y that the action in vindication of the servitude (applying 
if true to the usufruct as well) would only be actually extinguished 
by time after thirty years, independent of presence or absence, 
good faith oxjusta causa. 

Tit. iv. De usufructu. 

471. Personal servitudes existed for the special advant^e of the 
person, and were introduced long subsequently to the twelve tables, 
some of them (e.g,, the quasi-usufruct) not being in force in the time 
of Cicero. They applied to both movables and immovables, and 
only consisted in suffering something to be done. They were not 
all indivisible^ as, ^.^., a part may be acquired or lost of the rights of 
usufruct connected with gathering the produce. 

472. Ususfructus is the most important of these survitudes, and is 
treated at great length in the Digest, and by Gaius, Ulpian, and Paul, 
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as well as in the Fragmenta Vaticana. It is defined as the /us alienis 
rebus utendi fruendi salva rerum substantia^ i,e,y it is the right of using 
and enjoying the property of another without altering the substance. 
474. The usufructuary rights and obligations are : — 

(i) yus utendif i.e., the right to draw from the thing all the 
utility that it is capable of furnishing, short of taking any produce 
or altering the substance, e.g. , the right to inhabit the house, and 
dwell on the rural estate, make use of the servitudes of simple 
usage due to it, and employ oxen and horses at their proper work, 
ships for navigation, etc. 

(2) yus fruendiy i.e.^ the right of gathering all the fruits that 
the thing was designed to produce, viz., those things which form 
the periodical revenue, and hence excluding accidental accessories 
{e,g.^ alluvion, treasure trove, a l^acy made to a slave, the child 
of a slave), as well as objects which are rather a part of the thing 
than its ordinary produce {e.g.y wood not intended to be cut, trees 
dying or torn up by the violence of the wind), and hence it follows 
that the decomposition of ownership into the jus utendi, fruendi, 
and abutendi is not strictly accurate, for the owner has still left in 
him, besides the jus abutendi, the right to those accessories which 
are not produce, but the revenue of cut wood (sylva cadua), as 
far as is required for domestic wants or the repairs of the building, 
falls to the usufructuary. 

476. The usufructuary could give up gratis or sell or let his rights 
in whol^ or in part, in which case the rent was called civil produce, 
but if it represented natural produce, {i.e», not the work of a slave, 
the rent of a house, etc. ), it was only due to the usufructuary if the 
harvest was made in his lifetime ; for the usufructuary was not owner 
of the produce, but only had the exclusive right to gather it, or have 
it gathered, and so differed from the possessor in good faith (ante, 
par. 400), who, in respect of third parties, was held to be the owner 
from the time the thing was detached. Fruit, therefore, which had 
naturally fallen, and had not been gathered, or which had been 
taken by others than his representatives, did not belong to him ; 
hence against a thief he would only have the actio furti, not the rei 
mndicatio or the condictio furtiva ; and fruit not gathered at the time 
of his death would not go to his heirs, but remain to the owner, 
though he had the right to gather produce hanging at the com- 
mencement of the usufruct ; and no action lay against him or his 
heirs for gathering fruit before it was ripe, if there was no fraud, and 
it was done as a good paterfamilias, as in the case of plucking unripe 
oranges in order to export them. 

The usufructuary must use the property as a bonus paterfamilias, 
and not degrade it from its intended purpose, e,g., a house must not 
be turned into an hotel or bath house ; a slave who is a musician 
must not be made a baker ; nor must the substance of the thing be 
altered, ue., the essential character of it, as by building on the land, 
making a pleasure into a kitchen garden, etc. He must also replace 
vines and fruit trees that have perished, and dead head of cattle by 

M 
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their young. He has to bear the expenses of repairing (mo£ca 
refectio)^ and pay the taxes and other burdens on the produce. The 
praetorian law also called upon him to give security that he would use 
the property as a good paterfamilias, and restore what remained at 
the end of the time. 

481. (§ i) Modes of constituting the usufruct. The usufruct may 
be detached by giving it (dare), i.e., transferring the usufruct and 
retaining the nuda proprietas, or by deducting it (deducere' usufruc- 
turn), i.e., giving the nuda proprietas, and retaining the usufruct 

It was the better opinion that usas^e or quasi-possession never 
established a right of usufruct, but it might be accomplished by :— 
(i) Legacy, This was the most usual and the most favourably 
construed. By it under Justinian the usufruct was transferred as a 
real right, without quasi trcuiitio, the right of enjoyment vested at 
once, there being no interval between the dies cedit (ue., the 
moment, generally the day of death, when the eventual right to 
the legacy was fixed for the benefit of the legatee, and therefore of 
his heirs), and the dies venit (i.e., when, generally at the adi/io 
hereditatis, it could be claimed). If one legatee was to have the 
usufruct and another the nuda proprietcu, the estate must be given 
to the latter deducto usufructu, or he would share the usufruct with 
the first, and a legacy of the fructus was held to mean the usus- 
fructus. 

(2) Pacts and stipulations, see ante, par. 461 (2). Under Justi- 
nian, when accompanying a tradition, they invariably gave a real 
right, otherwise they only created an obligation, and the real right 
was not acquired until after quasi truditio. 

(3) Adjudicatio in the cases oifamilie erciscunda and contmutd 
dimdundo, 

(4) Lex, e.g., in the case of the usufruct given to the father over 
certain property of the children. 

487. (§ ii) Quasi-usufruct. Strictly the usufruct was confined to 
things which were not consumed by the use, but a quasi usufruct 
(somewhat analogous to the mutuum) was introduced, probably in 
the first instance in the case of legacies only, by a senatus-consuUum 
under Augustus or Tiberius, of things consumed by using, as, e,g.y 
wine, oil, com, clothes, coin ; and security was then given to the heir 
that the value would be made good at the end of the usufruct. 

488. (§ iii) Extinction of usufruct. This might arise from : — 
(i) Death, in the case of a city or corporation after one hundred 

years. 

(2) Capitis deminuiio. To obviate this, legacies were given for 
each year, or each month, or each day (in singulos andos vd 
menses, vet dies), by which means a succession of new rights arose, 
and so the effects of the c.d. or non-usage were defeated. Anciently 
the minima c.d. caused an extinction of the usufruct, as in adroga- 
tion the former persona was gone, but under Justinian only the 
maxima and media c.d. effected this, and then only in the case 
of a patei-familias ; and if a son had acquired the usufruct for the 
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father, it was transferred to him on the death or c,d, of the 
father. 

(3) Non-usage^ i,e.y non utendo per modum (according to the 
condition, as, e.g„, had the right to gather all the grapes, and had 
gathered all the corn) et tempus^ i.e,, during the time fixed. 
Formerly the time of non-usage was like usucapion^ one year for 
movables and two years for immovables ; but Justinian made it 
three years for movables and for immovablest the same as for loss 
of ownership or predial servitudes, viz., ten years present, twenty 
years absent. 

(4) Cession. This can only be done to the owner, for though 
the exercise of the right may be permitted j it cannot be transferred 
to a third person. The expression domino cedaiur, in the text of 
Justinian, is mutilated from Gaius (Inst, ii, § 30), where it applies 
to the injure cessio process, which could take place only ynth. the 
owner, as otherwise it had no effect, though Pomponius (Dig. 23, 
3, (^) asserts that, if done with a third person, the act was not 
altogether a nullity, for the^isufructuary would thereby lose his 
rights, and the usufruct would return to the owner. 

(5) Consolidation. As where the usufructuary acquired the 
ownership. 

(6) Loss or change of the thing. It was not necessary that the 
thing should be completely destroyed, if only its essential character 
disappeared ; hence if an edifice were burnt, overthrown by an 
earthquake, or by faulty construction, the right was not resuscitated 
when the house was rebuilt (compare ante^ par. 467, i), and so as 
to a flock reduced to one head or the carcase of a dead horse. 

(7) The term or the condition fulfilled. 

496. When the totus ususfructus is extinguished, the dominus of 
the nwia proprietas acquires again plenam in re potestcUem^ but, not 
being indivisible, part only might return to the owner \ e.g.^ if Titius 
has the usufruct of half a house and Seius the other half, and Titius 
dies, though if the usufruct of the whole house were left to both Titius 
and Seius, and Titius died, Seius would get the share of Titius by 
right of accretion as a co-legatee, and this as against the heirs, even 
after the legacy has become due, and after the exercise of the right. 

Tit. ▼. De usu et habitatione. 

497. The use of a thing, the right of gathering the produce and the 
nuda proprietaSi might belong to three different persons, and nudus 
usus was the term used to express the right of the person who could 
siipply use the thing, see ante^ par. 474 (i), without gathering the 
produce. This right was established and extinguished like the 
usufruct, and, according to strict law, it was restricted to the bare 
use, and being considered indivisible, it was confined to the person 
himself, but modifications subsequently crept in, so that the person 
enjoying the right could take vegetables, fruit, flowers, hay, straw, 
and wood for daily use ; though the jurisconsults differed as to the 
extent of this user, Ulpian making it depend on the quantity pro- 
duced by the estate and the rank of the person. The person enjoy- 
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ing the right could also live on the premises, walk or be carried 
about, use the oil or wine cellars, and prevent the owner of the 
premises or his agents from coming on the estate, except to cultivate 
It ; but he could not let, sell, or give his rights gratis to another, for 
that would be drawing civil produce {anlf, par. 476), though he 
might have his family with him, and a guest or even a tenant, if he 
himself occupied part (etsi pensiomm ptrcipiatj dum ipse quoqtuinha- 
bitat, mm erit ei .invidmdum,, Dig. 7, 8, 4, Ulpian). Strictly the 
use of a flock only extended to manuring the ground, but Ulpian 
favours the view that it included the right of taking a little milk, and 
Hadrian decided that a legacy of the use of cut wood, or of things 
which are consumed by use, was equivalent to the usufruct of 
them. 

504. (§ v) Habitaiio, The extent of this right, whether granted 
by legacy or otherwise, was a fruitful source of controversy, and 
Justinian finally confirmed the opinion of Marcdlus by treating it 
as a peculiar right, giving the donee the privilege not only of living 
in the house himself but also of letting it, and the right lasted for his 
life, without being affected by non-usage or minima c.d, 

505. Slave labour. The l^;acy operarum servi was still further 
removed than the habitaiio from the nature of a true personal servi- 
tude. It was not extinguished by minima c.d, or non-usage, and 
the right to the services and labour of the slave passed to the heirs 
of the legatee during the lifetime of the slave, though usucapion of 
the slave destroyed £e right to his labour. 

507. Actions relating to servitudes. For the protection of the 
quasi'possessio of incorporeal rights like servitudes, utiles, analogous 
to possessory, interdicts were introduced (interdicta veluti possessoria), 
i.e,f the interdicts, e.g., uti possidetis for immovables, or utrubi for 
movables, or unde vi, where force had been used, were adapted (by 
introducing the necessary changes in the formula) to personal and 
real servitudes. In addition to these there were also special inter- 
dicts used for some rural servitudes, e.g., three to protect a right of 
way or the right of drawing water and watering cattle for those who 
during the year had used the right nee vi, nee clam, nee precario, viz., 
(l) dfe itinere actuque privato ; (2) de aqua quotidiana et cestiva ; (3) 
defonte; and two others existed with reference to any impediment to 
the right of repairing the conduits of water (de ripis) and drains (de 
cloacis). 

For the vindication of either real or personal servitudes there were 
two real actions, viz. : — 

{i). Actio in rem confessotia, for the owner of the servitude to 

assert his right to the quasi-possession, after he had been disturbed 

by the owner. 

(2) Actio in rem negatoria, for the owner of the property to 

assert the non-existence of the servitude, and a peculiarity was 
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that either action could be brought by the person in possession 

(post, par. 2069). 

For rights of servitude inserted in the deed of sale, or in a stipu- 
lation with a penal clause, the personal actions empti^ or venditi^ or 
ex stipulatUf could be brought. 

5 10. Other real rights than ownership and servitudes. Three im- 
portant fragments or modifications of ownership grew up in the later 
Roman law, viz. : — 

(i) Emphyteusis, This real right, indirectly derived from the 
cvuil law, came into existence shortly before the time of Justinian^ 
and is therefore but slightly discussed by him, see post, par. 1501. 

(2) Superficies. A praetorian real right, analogous to the above, 
but not alluded to by Justinian, see post, par. 151 1. 

(3) J^i^^s (or hypotheca). This real right, originated by and 
owing its sanction to praetorian law, is only referred to by Justi- 
nian, in respect of the action to which it gives rise, see post, 
par. 1225 and 2087. 

Tit. vi De usucapionibus et longi temporis possessionibus. 

514. The text of the Institutes proceeds to examine the modes of 
acquisition of particular objects, according to the civil law. 

Usucapion, see ante, par. 312 (2), had two principal effects, for it 
gave : — 

(i) The ownership over property received in good faith, though 
not from the owner. 

(2) The ownership of a thing which, being mancipi, and re- 
ceived by tradition, was only in bonis. 

But provincial soil, except that enjoying the jus Italicum, was not 
susceptible of private ownership, and therefore the praetors, by their 
provincial edicts, confirmed by Imperial constitutions, introduced 
for immovahles the prcescriptio longi temporis after ten years of pos- 
session as between present, and twenty years as between absent 
persons, see ante, par. 461 (4). -The distinctions between usucapion 
and prescription were : — 

(i) Usucapion, after one year for movables and two years for 
immovables, gave the ownership and the right to vindicate the 
thing, \yat prascriptio was only a, means 0/ repelling the vindicating 
action of the owner (or the holder of provincial soil) after the 
expiration of the time, and hence was equivalent to an exceptio 
{post, par. 1939), the words in this sense being used indifferently 
by Paul and IJlpian, but under Justinian prescription gave the 
same vindicating action against every possessor, as in the case of 
usucapion. 

(2) Usi4capion gave the ownership, but burdened with any 
existing charge ; whereas if persons having rights of servitude, 
usufruct, mortgage, etc., allowed the property to be possessed as 
free, their rights were extinguished, for the effect of non-usage 
during the same time was to deprive them of their rights, and 
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hence prescription could be opposed not only to the owner, bat to 

any creditor who had not exercised his rights. 

(3) Usucapion went on after the action had commenced, up to 

the day of sentence, so that it might complete itself in the interim, 

but prescription was interrupted if not complete before the action 

was brought, i.e., before the litis ctmtestatio. 

Under Justinian the distinctions of soil did not exist, and the 
effect of his l^slation was to merge usucapion and prescription into 
one ; the former term being usually employed in his system to desig- 
nate the period of three years for movablesy and the latter in respect 
of the periods for immovables, though the general expression acqui- 
sition by possession included* both. 

519. (§ i) Amongst things that could not be acquired in this way 
were a freeman, a sacred or religious thing, and a fugitive slave. 
The twelve tables and the lex Atinia (? B.C. 197) prohibited the 
usucapion of stolen things, and the lex Plautia (B.c. 59) et Jnlia 
(? B.C. 7) things taken by violence. In these two cases the thing 
cannot be acquired because possession began in bad faith, and the 
third party, into whose hands it comes, does not thereby acquire a 
better title ; but the vice may be purged if the thing return to the rea l 
r;>ynw, or the latter has sold the thing to the thief or to the pos^ 
sessor, or consented to its being in other hands ; and as in order to 
constitute theft, a guilty intention is necessary, third p>arties may 
acquire by usucapion, although the thing has not been received from 
the owner, as, e.g., an heir by mistake giving in sale, donation, or 
dowry, a thing lent, let, or deposited with the deceased ; a usufruc- 
tuary selling the child of a slave, thinking it belonged to him ; a 
person in good faith believing himself heir, selling part of the in- 
heritance ; and so as to the possessor of an object which he believed 
the owner had abandoned, etc. Theft was also inapplicable to 
immovables, because it was held to impart the idea of abstraction and 
displacement, and third parties might acquire by possession from 
one whose possession did not begin by violence, even though in bad 
faith ; but a novel (119, c. 7) subsequent to the Institutes made thirty 
years necessary in such a case (unless the real owner knew of his rights 
and did not attempt to enforce them), see post, par. 539. Things 
belonging to Xh&fiscus were also not susceptible of acquisition in this 
way, but bona vacantia (i.e., property comprising an escheated suc- 
cession) were not held to be part of the fiscus until they were claimed, 
and therefore, previous to that, they might be acquired. To the 
above list may be added ecclesiastical immovables, the property of 
pupils or minors under twenty-five, the property composing a dowry 
(imless prescription had begun to run before the marriage), and 
generally inalienable things, or things tainted with any vitium, 

529. Contritions necessary for acquisition by use. These were : — 
(i) Possession, i.e., legal possession, founded on 
(2) Justa causa, i.e., preceded by some contract or other act 

conformable to law, and constituting a Justus titulus, and through 

which possession has been receivSi or taken, with a view of 
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acquiring ownership ; but owing to some vice in the donor (e.g. , 
not the owner), or the donee (e.g.j had no right to the delivery), 
or the thing itself (e.g., thing not capable of being acquired by 
possession only), the acquisition of the ownership required the aid 
of prescription. 

As examples oijusta causa leading to title by prescription, may 
be cited pro emptore, i,e., as a purchaser ; pro donato, as a gift ; 
pro dote, as dowry ; pro soluto, as payment ; pro derelicto, as a 
thing abandoned ; pro legato, as, e.g., when a testator gives the 
legatee something not his own, or the legacy is revoked by an 
unknown codicil, or a wrong name is inserted, in which two last 
cases the legatee had no right, and therefore the ownership was 
not acquired at once ; pro suo, specially applying to the possession 
of produce gathered in good faith, as also in respect of res nulHus, 
as alluvion, wild animals, etc. ; pro herede, i,e.,m the quality of 
heir, 21A pro possessore, i.e., in the quality of possessor. 

(3) Acquired in good faith, i.e,, the possessor must be ignorant 

of the vice of his acquisition as to /acts {e.g. , ignorant that the 

vendor was not the owner, that he was impubes, that the legacy 

revoked), not as to law (juris ignorantiam in usucApione negatur 

prodesse, facti vero ignorantiam prodesse constat. Dig. 22, 6, 4, 

Pomponius), nor must the ignorance have arisen from gross mistake 

or from the neglect to procure the necessary information ; but it 

was only required at the commencement of possession, because it is 

from that moment that the person would have been owner, if the 

vice, of which he is ignorant, had not existed, and this applied to 

the case of gratuitous acquisitions ; though in the case of sales the 

ignorance was required at the time of tradition also ; and it was 

held that there must be hoXhjusta causa and good faith combined, 

so that one would not do in proof of the other, though probably 

this was only a general rule ; for if there was apparent justa causa, 

as in the case of one person giving another that which he thought 

he owed him, and the other receiving it, thinking it was owed, 

the cause of the tradition would be false, but if the error was 

excusable, acquisition might be made by usucapion. 

(4) Continued during the stipulated time, i.e., under Justinian 
for movables three years, and for immovables ten years, between 
persons present (i.e., when possessor and owner both had their 
domicile in the same province, irrespective of the place of the 
thing), and twenty years between absent persons {i.e., when both 
not domiciled as above). If part of the time present and part 
absent, a novel (i 19, c. 8) made two days' absence equal to one day 
of presence. 

535. Tacking in the case of possession. As the universal heir, 
whether by civil or praetorian law (i.e., pro herede ox pro possessore), 
continues the persona of the deceased, therefore, in respect of the 
mass of objects constituting the inheritance, he acquires by usuca- 
pion and prescription, or does not so acquire, according as the 
deceased held in good or bad faith, independent of his own views, 
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and hence the meaning of the expression that possession pro herede 
or pro possessore cannot senre as a foundation for usucapion in respect 
of particular objects. But the possessor pro emptore, pro donato, etc, 
commences a new possession ; and if the possession of the vendor, 
donor, etc., was also in good faith, and ex justa causa, then the two 
are united (conjungi tempora), and this is called accessio possessionum. 

538. UsurpoHo was the name for the interruption of usucapion or 
prescription. It might occur : — 

(i) Naturally by any event through which possession was lost, 
e.g,y violently expell«i from immovable, movable object taken 
away by owner or other person, land invaded by the sea or public 
river changing bed, the possessor fiddling into the power of the 
enemy ; for the rules as to the suspension of rights by the jus 
postliminii do not apply to things like possession consisting in 
facts. 

(2) By the true owner holding it by some right, as by having 
bought it, received it in pledge or lease. 

(3) By legal interruption, dating from the commencement of 
the action of the owner, and not from the litis contestoHo, which 
did not really exist under the procedure of Justinian, and when 
the possessor was absent the mode of interrupting the prescription 
was by presenting a libellum to the prseses, bishop, or defensor 
of the city. 

539. Longissimi temporis prmscripiio. This from being merely a 
method of repelling actions (posty par. 1939), became under Justi- 
nian a true means of acquisition. The periods were : — 

Thirty years when no jtista causa^ or the thing stolen or taken 
z/f, etc., antey par. 519. 

Forty years for ecclesiastical property. 
Things bought from the fiscus were held to have a good title, but 
four years was allowed within which an action might be brought by 
those claiming as owners, mortgagees, etc., and the same rule applied 
to things received from the emperor or empress. 

540. Actions rdating to usucapion and prescription. Two posi- 
tions are involved, viz. : — 

(i) During the time that the usucapion or prescription was 
runnings the holder being in legal possession, all interdicts 
destined to protect that possession were applicable, but if inter- 
rupted, strictly there was no remedy, the party grieved being 
neither possessor nor owner, and hence the origin of the Publiciana 
in rem actio^ introduced by the praetor IHiblicius to enable the 
thing to be fictitiously reclaimed, as //it had been already acquired 
by use when the possession had been b^^n in good faith, ex justa 
causa, and then lost ; and as there was no necessity to prove the 
title of the claimant's predecessors, this action was often used by 
true owners instead of the vindication 

(2) • When the time expired, the possessor having become owner. 
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he had the vindicatio and all actions for the protection of the 
ownership. 

Tit. vii. De donationibus. 

541. Donatio in primitive law meant the gratuitous transfer of 
property. It was not a particular kind of acquisition, for the 
acquisition itself was made in the ordinary forms, but it was a means 
of acquisition founded upon a particular motive ; and hence, in a 
larger sense, it came to include any means of gratuitously incurring 
an obligation or releasing a debtor. 

544. Classification of Donations. These gifts may be (i) mortis 
causa, or (2) non mortis cai*sa; and Julian divides donations gene- 
rally into three kinds : — 

(i) Donation proper , ue., the donee received the gift absolutely. 

(2) Conditional gift, i.e., the donee was only to acquire the 
ownership on the accomplishment of a certain condition, e.g., a 
sum of money given to Titius to be his when Seius was named 
consul. Under Justinian, in spite of the tradition, the ownership 
did not pass, and the donee could not avail himself of the iHndica- 
tio until the condition was fulfilled. 

(3) Gift determinable on a condition, i.e. , the donee acquired the 
immediate ownership ; but it reverted to the donor on a given 
event, i.e., on the performance of the condition the donor had a 
personal action (condictio) to compel the re-transference ; though 
this strict view was controverted in UlpiarCs time, for that juris- 
consult held that the ownership was re-transferred ipso jure, and 
forty years later (a. d. 259) Valerianus and Gallienus laid down 
that the donor had not only the condictio, but also a vindicatio 
utilis. 

548. (§ i) Mortis causa donatio. The essential character of this 
form of gift consisted in that it was not only given propter mortis 
sitspicionem, i.e., in view of death, but also subject to the condition of 
the death of either the donor or a third person, and in view of death 
generally, or more frequently in view of death from some particular 
event, and might be given either — 

( I ) Conditionally; ut si mors contigisset, tunc haberet cut dona- 

turn est, or — 
(i) Determinable on a condition; utjam nunc haberet, redder et si 

convaluisset, vel de prcelio, vel peregre rediisset. 

557. Besides these mortis causa translations of ownership, gifts in 
the form of obligations, releases of debtor, etc., might be made on 
the same ground by way of stipulation, ddegatton, ex promissio (a form 
of the contract verbis) acceptilatio, delivery of chirographa, etc. 

As decease was the only irrevocable manner of confirming these 
gifts, a change of intention could revoke them, and a rei vindicatio 
could be employed in the case of the conditional gift, for the donor 
had never ceased to be owner, or a condictio (and by a favourable in- 
terpretation a rei znndicatio utilis), in the case of the gift determinable 
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on a condition, would effect the revocation just as if the event had 
not occurred or the donee had died first. 

559. Application of legacy rules. The Roman jurisconsults had 
been struck by the analogy between the donatio mortis causa and 
gifts inter vivos on the one hand, and legacies on the other, and 
opinions were divided as to the classification. Justinian decided to 
number them with legacies in nearly everything, but where they dif- 
fered the rules applying to them were similar to those in the case of 
the donatio inter invos. Hence, in respect of the donatio mortis 
catisa : — 

(i) It could be made iy all who could make a will or codidL 

(2) To all who could receive testamentary bequests. 

(3) The leges Julia et Papia and the lex Falcidia applied to it, 
though not the lex Cincia {post, par. 566). 

(4) It was affected by the rights of the patron to the succession 
of the freedman. 

(5) It was affected by the insolvency of the donor at his decease, 
and by his capital condemnation, including maxima and media c.d. 

(6) If only irregularly affected the case would be governed by 
the rules as Xio fidei-commissa. 

561. The more important differences between the donatio mortis 
causa and legacies were : — 

(i) The gift operated through the accord of two present persons 
(prasens pnesenti dat), i.e.f the donor and the donee. 

(2) It was independent of the testament, and therefore valid; 
although the will was null, revoked, useless, or the heir refused 
the inheritance ; and hence, the person who failed in attacking 
the will as null, or inofficiosum, lost the legacies^ but not the 
donatio mortis causa. 

(3) It was irrevocably realised by the death, without waiting 
for the aditio hereditatis. 

(4) The cat. reg. {post^ par. 857) did not apply, as the capacity of 
the donee to receive was only determined at the time of the de- 
cease of the donor ; and it was only necessary at the time of 
making the disposition that the donee should be capable of the 
mancipation, tradition, stipulation, or other act operating the gift 

(5) If consisting of a stipulation of an annuity, it was treated 
according to the stipulation, not the legacy rules. 

562, Form of donatio mortis causa. In strictness the dominium 
existed, or it did not ; but terms and conditions came to be admitted 
which controlled otherwise absolute transferences, as in the case of 
things being given in dowry on the condition ut tunc ejus efficiantitr 
cum nupserit (Dig. 23, 3, 7, 3, Paul). Hence these donations were 
in ancient times effected by traditio for res nee mancipi, or mancipatic, 
or in jure cessio for res mancipi, and the result was modified by the 
condition attached. The Vaticana fragmenta^ § xlix, lay down 
that ** nulla legis actio prodita est deftUuro'*; and that, therefore, no 
such mode could be employed for a gift conditional on death ; bat 
Marcellus (Dig. 40, I, 15) gives an example of a manimiission w»- 
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dicta mortis causa, which would be giving, by the in jure cessio pro- 
cess, liberty to a slave conditioned in the donor's death, i.e., the 
slave would, on that event happening, become free. yusHnian 
finally decided (Code 8, 57, 4) that the disposition could take place 
between husband and wUfe {post, par. 577), that it should produce 
the same effect as a legacy, and should be vsilid without the necessity 
of writing or the presence of a public officer or registration, if made 
verbally, or in writing, before ^v^ witnesses. Hence, after Justinian* s 
legislation, the gift without traditio, itself transferred the ownership 
at the moment of death, just as a legacy (without distinction as to 
whQthei pervindicationem ox per damnationem), or 2^ fideicommissum. 
564. Morti^ causa capio. This expression for acquisitions on 
account of death, included in a general sense the donatio mortis causa, 
legacies, fidei-commissa, successions, etc.; but it was technically 
reserved for other than specially named acquisitions, e.g., for that 
which a father gave to the poor on the death of his son, or for that 
which a slave freed by testament, or a legatee, paid, as the condition 
imposed by the testator. 

5^5* (§ ^^) Donoiio inter vivos. In early times a promise, verbal 
or in writing, to give something to another, not being one of the re- 
cognised forms of contract, was only a manifestation of a liberal 
intention, and as a mere pact was not obligatory in itself; but, with 
the course of time, legislation effected changes in the subject. 

566. Lex Cincia (b.c. 23). The practice of freedmen, at fixed 
periods of the year, or on certain occasions, making gifts to their 
patrons, became a custom of society, and the gifts received in early 
times by orators from their clients, ultimately degenerated into 
exactions extorted by the patricians from the plebeians. Hence the 
origin of the plebiscitum of the tribune Cincius, which applied espe- 
cially to donations inter vivos, and was followed by the leges Furia, 
Voconia, and FcUcidia. By the lex Cincia — 

(i) Orators were forbidden to receive gifts for their pleading 

{ob causam orandam). 
(2) A certain unknown limit (certum modum, legitimum modum) 

was fixed, which donations were not to exceed, though certain 

persons (post, par. 571) united by cognation, potestas, or affection, 

were excepted from this provision. 

But this lex Cincia was an example of an imperfect law, inasmuch 
as it did not pronounce the gift a nullity, although it exceeded 
the amount, and therefore it could only be used by way of an excep- 
/w to a demand. This difficulty was, however, got over by calling 
in the aid of the interdict utrubi, when possession of a movable had 
not been parted with for more than six months, and in the case of 
obligations by the use of the personal action condictio indebiH, 
Probably, also, at a later period, the actio rescissoria could be used 
for the amount exceeding the limit, as this action was held to be 
open to him who^ to a demand, could oppose a perpetual exception, 
and the exceptio legis Cincice fell within this class, and passed to the 
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heirs of the donor ; bat, after the reign of Alexander Sevems, the 
gift was held, on the death of the donor, to be irrevocable if he had 
shewn no intention of reclaiming it. 

571. Farm of gift inter vivos, Antoninus Pius made the donatio 
inter parentes et Itberos (who, as exceptce persona^ were not included 
under the lex Cincia) valid by consent alone, without tradition or 
mancipation, provided there was no question about the intention of 
the parties. Constantius Chlorus, and after him Constantine, made 
special provisions as to registration in respect of all donations ; and, 
finally, Justinian generalised the special enactment of Antonituu 
Pius, so that the donation became an obligatory pact, a Intimate 
pact, giving a right of action against the donor for the purpose of 
enforcing it ; but tradition was required to render the donee owner, 
and therefore the pact was only a cause, not a mode of acquisition. 
Gifts exceeding 500 solidi had to be registered, otherwise the excess 
above that sum was void ; except in the case of gifts made by or to 
the emperor, or for the ransom of captives, or the reconstruction of 
buildings damaged by fire or otherwise. 

574. Revocation of the donatio inter vivos. In certain cases per- 
sonal to the donor, revocation was permitted ; e.g,, for serious injuries 
or violence to the person of the donor ; for dolus involving losses of 
fortune ; for attempts against life ; for non-execution of conditions; 
for ingratitude ; and on account of the birth of a subsequent child in 
the case of a patron who, when childless, had given his property to 
a freedman. 

577. Donatio inter virum et uxorem. When a wife was in manu 
viri no question of gift could arise between them ;. and previous to 
Caracalla the settled rule was, that all gifts between married people 
after they actually became wr and uxor were absolutely void, ex- 
cept those not impoverishing the one to enrich the other ;' as in the 
case of the gift of a place of sepulture, or of a slave to free, or in 
order to attain to a dignity, or to restore a building, or for divorce. 
But after a senatus-consultum, passed in the reign of that emperor, 
the rigour of the law was modified, and though the donor conld 
always revoke, yet if he died without so doing, the gift became 
valid, and hence the same rule applied as in the case of legacies and 
fidei-commissa, ut sit ambulatoria voluntas ejus, usque ad vita supre- 
mum exitum. 

582. (§ iii) Of dowry and gifts on account of marriage. The dos 
(or res uxoria) made Hts appearance early in Roman society, and is 
defined as all that which the wife brings to bear the burdens of the 
marriage (ad ferenda matrimonii opera). At first the husband ac- 
quired the property before the marriage by a datio, made by the 
mancipatio or in jure cessio for res mancipi, and by traditio for res 
nee mancipi (Gai. Inst., ii, § 63) ; and when the wife fell in manu 
she was absorbed in the personality of her husband, and therefore 
all the property became irrevocably and universally at his absolate 
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disposal. When the dos was not given immediately, the stipulatio 
was employed, and a special form was introduced (restricted to the 
wife and the paternal ascendants) for solemnly declaring what should 
constitute the dos ; but it is disputed whether the husband replied, 
and whether this dicHo dotis was to be considered as a contract, and it 
disappeared prior to Justinian. 

Augmenting or settling the dos during the marriage was early per- 
mitted, as it was held different from a donatio inter vivos ; and, 
finally, an agreement of any kind was considered obligatory, though, 
if made before marriage, a tacit condition was implied that the mar- 
riage should take place. The laws of Augustus, with a view to 
encourage marriage, favoured the subject of dowry, and actions were 
available to daughters to compel the father or paternal ancestor to 
give them a dowry ; and the restoration of the dos at the dissolution 
of the marriage was enforced by the ret uxoria actio. 

587. Kinds of dos. In respect of the persons who gave it, the 
dowry was — 

(i) Profectitia, when given by the father or paternal ancestor, 
and it returned to him if the daughter died during the marriage. 

(2) Adventitia, if from any other source, e.g., the wife's own 
property, or from a third person ; in which case it remained to the 
husband surviving, unless it was — 

(3) Receptitia, i.e., its return stipulated for by the third person. 
If the marriage was dissolved during the wife's lifetime, the 

dowry, vf\itXh.trprofectitia or adventitia, returned to her and her heirs, 
and Justinian made the adventitia on the death of the wife during 
marriage return to her heirs. Other property of the wife, not com- 
prised in the dos^ was called paraphema, of which the wife had the 
ownership, and the husband only such rights as she yielded to him 
(code 5, 14). 

588. Dowry immovables. A plebiscitum of Augustus, the lex Julia 
de adulteriis et de fundo dotali, prohibited on Italian soil mortgages 
of the dowry estate of the wife, even with her consent, and its 
alienation without her consent. Justinian made dowry immovables 
everywhere inalienable, even with the consent of the wife, and 
practically the husband was no longer the owner of the dos, 

589. Donatio ante (or propter) nuptias. This form of gift was of 
much later origin, but is mentioned by Theodosius and Valentinian 
as then already established. It was given by the husband to the 
wife before the marriage, as a provision for his family, and to 
guarantee the dos ; hence the rules as to the wife by way of pimish- 
ment, incurring the loss of the dowry, applied in respect of the 
husband and this donatio ; and if an agreement was entered into in 
respect of survivorship, the amounts to be reserved out of the dowry 
by the wife and out of the donatio by the husband were, according 
to Justmian (Nov. 97, c. i), to be equal. 

The donatio was protected from creditors, so that on the husband 
actually becoming insolvent, the wife had 2, personal 2xA hypothecary 



174 COMMEN^TARV ON JUSTINIAN'S INSTITUTES. 

action to compel its delivery, and even a real action to vindicate it, 
if fraudulently alienated, and she enjoyed it throughout the mairi^ 
after which it was restored to the husband. 

In order to assimilate it to the rules affecting the dos^ Jusimim 
allowed the donatio to be augmented or even settled during marriage, 
and therefore he altered the name to donatio propter nuptias. 

590. (§ iv) Enfranchisement by a co-proprietor. According to the 
old civil law, if a slave owned in common was freed inndida or 
testamento by one owner, so that he would have become a freed 
Roman citizen, he fell altogether into the power of the other by 
right of accrual. This method of acquisition was destroyed bj 
Justinian, and the slave was to become really free, and the price to 
be paid the remaining owner was fixed by a constitution (Code 7, 7* 
I, 5), according to a scale, varying with the employment of the 
slave. 

591 . Actions rdatingto donations. For gifts mortis causa, if they 
were — 

( 1 ) Conditional on decease^ the donor remained owner, and had 
a real vindicatio actio ; if the condition was fulfilled, the dtmu 
acquired the right to the vindicatio, and in either case, under 
Justinian, independent of tradition. 

(2) Immediate, but revoked by survivorship. In this case, as 
the donee immediately received the thing, he became owner, and 
had a vindicatio, but the donation being determinable if (a) the 
donor repented of his gift, a condictio or a utilis rei vindicatio was 
open to him to compel the donee to restore, and (/3) if the donor 
survived, the event provided for not having occurred, he had the 
condictio quasi re non secuta, by which he could also obtain the 
value of the thing if it had been alienated, and only the value if, 
being a slave, he had been freed. The donor had also, by a 
favourable construction, an action in rem, but not both, and, 
according to some jurisconsults only the one ; according to others, 
the other. 

594. In the case of gifts inter vivos, if followed by tradition, the 
property was transferred, and a real action was open to the donee, 
but since, under Justinian, the donor was bound, independent of 
traditio, he could be sued by the condictio certi or ex stipulatu, 
according as the promise was in respect of an ascertained or inde- 
terminate subject ; otherwise a condictio ex lege was available, i.e-, ^ 
personal action founded on the particular law, making a simple non- 
obligatory pact binding, but, in the absence of a special promise or 
dolus, the donor was not liable for eviction, or for more than it was 
in his power to do. 

Tit viii. Quibus alienare licet vel non. 

595. The text examines the exceptions to the two rules, that (f I 
it is necessary to be the owner in order to transfer property, i-i-^ 
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rem aiienam facere^ and that (2) being owner, the power of alienating 
follows. An example of an exception to the second rule would be the 
position of the husband as to his wife's dowry immovables (ante, 
par. 588), and in respect of the first, the powers of the agent and 
curator over property of a lunatic, or of the tutor over that of a 
pupil (although the magistrate's permission was generally requisite 
for the transference of rural immovables), and the creditor in posses- 
sion of the thing pledged could alienate the property, everi against 
the pact ne vendere liceat, for this only compelled him to give notice 
of the intended sale. 

602. (§ ii) The pupil of either sex could not transfer property 
without the authorisation of the tutor ; a rule founded on the principle 
that he or she might improve their condition, but not make it worse, 
hence if the pupil — 

(i) Lent, without authorisation, a sum of money, i.e,y entered 
into the contract mutuumy involving the return of things of the 
same quality, weight, number, or measure, and giving the lender 
the right to the condicHo cerHy he really made no contract at all ; 
and if the things were not consumed, he had a reivindicatio action 
to compel their return or the condictio certi for an equivalent. If 
they had been consumed in bad faith, the actio ad exhibendum lay, 
entailing damages ; and the same rules apply to a payment by the 
pupil without authorisation. 

(2) Received a payment from a debtor, the pupil could acquire 
the ownership, but the debtor was not released, i.e.y the auctoritas 
of the tutor was in this case necessary for the debtor's, not the 
pupil's protection, and without it the debtor was unable to vindi- 
cate, and could only use the exceptio doli if the pupil re-demanded 
the thing and had not consum^ it, on the principle that no one 
can enrich himself at the expense of another ; but if the amount 
was paid to the tutor with the permission of the judge, the debtor 
had, under Justinian, plenissima securitas, i.e., he was not liable in 
respect of the pupil's right to restitutio in integrum, if the tutor 
did not hand over the sum, or became insolvent. 

Tit ix. Per quas personas nobis acquiritur. 

608. The text examines the consequences of the rules (i) that the 
identification of the person subject to potestas with the persona of the 
paterfamilias, enables the former to represent the latter ; and (2) that 
^t persona cif a Roman citizen could not be represented by another. 

611. (§i) Acquisitions by the JUius-familias. On the principle 
that persons in potestate, in manu, or in mancipio, could have 
nothing of their own, any one in this position receiving anything 
acquired it for the paterfamilias (Ulp. Reg. xix, § 18), though in 
respect oi possession^ it was a disputed point whether persons in 
manu and in mancipio were to be assimilated to those in potestate 
(Gai. Inst ii, § 90). 

Prior to Jtutinian the manus and mancipium disappeared, and 
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custom allowed sons and slaves to enjoy their peculium. Under 
Augustus, Nerva, and Trajan, the- view became established of re- 
garding ihe^ Jilius-familias as 2i paterfamilias ^ in respect of his acqui- 
sitions on military service, and hence the assertion of an independent 
persona as to the disposition by testament or inter vivos of the castrense 
pectdtum. By analogy to this, a quasi castrense peculium was recog- 
nised as early as the time of Ulpian. Constantine allowed it in respect 
of property saved, or the result of gifts obtained whilst employed 
in the palace. Theodosius and Valentinian included advocates and 
other professional persons. Leo extended it to bishops, presbjrters, 
and deacons ; and Justinian included in it everything received by 
imperial favour. 

Constantine established a third kind, called by the commentators 
peculium adventitium, being property received from the mother, 
either ex testamento or ab intestato, but extended by Justinian to 
include everything acquired by any means except through the father. 
Hence, under Justinian, the son had the — 

(i) Peculium proper, called by the commentators profectUiumy 
' i,e,f property coming from the father and belonging in strictness 

to him. 

(2) Peculium cctstrense and quasi-ccutrense, over which the father 
had no rights. 

(3) Peculium adventitium, i.e., property belonging to the son, 
but which he could not dispose of either inter vivos or by testa- 
ment, and of which the father had the usufruct, though he might 
be deprived of this if a legacy was only left to the son on that 
condition. 

Prior to Justinian a father, on emancipating a son, had the right 
to retain one-third of the property itself, over which he had had the 
usufruct, whilst the son was in potestate, but after that emperor he 
could only claim the usufruct of half the same property. 

616. (§ iii) Acquisitions by slaves. The position of the slave in - 
respect of his actual master falls under four heads : — 

(i) The owner always possessed, in the eye of the law, the 

slave's peculium, and everything acquired by the slave in any way 

was acquired for the master without the latter's knowledge, and 

even against his will, except that as the aditio hereditatis implied 

burdens as well as acquisitions, the slave could not accept widiout 

the master's consent ; but on that being given, the acquisition was 

made for the master from the moment of the cutitio ; and as a legacy 

did not involve any succession to the debts or obligations of the 

deceased, it was acquired immediately from the death of the 

testator for the master, unless some condition was attached. 

The advantage of leaving the aditio or the legatum to the slave 

instead of to the master, who really became heir or acquired the 

l^jacy, was that the position of the slave might alter in the interim, 

for he might change masters, become fi^ee, or die, and the result 

would vary accordingly. The value of a slave with such a right 
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hanging over him was also greater, and the indemnity due to the 
master would be larger in the event of his being killed. 

In respect of the two elements of possession^ the fact could be 
accomplished in the person of the slave, but the intention mwsX. 
depend on the master (animo nos.tro, corpore etiam alieno^ possidemuSf 
Dig. 41, 2, 3, 12, Paul), hence, unlike ownership, it could not be 
acquired ignorantibus et invitis, though an exception was made in 
respect of things relating to the pecu/ium of slaves or sons, on the 
ground, according to Papinian, of utility, and to prevent an inces- 
sant inquiry into details. ' 

If the same slave was owned by several persons, each acquired 
proportionally to his share. 

(2) The usufructuary only acquired the ownership or possession 
of that which resulted from the labour of the slave or his labour 
for others, or from the usufructuary's property (ante, par. 474). 

(3) He who had the use of a slave acquired only that which 
resulted from such use, and he could not make him work for 
others, and claim the wages, for that would-be produce (ante, 
par. 497). 

(4) The possessor in good faith of a free man or the slave of 
another, would acquire through the freeman or the slave, as indi- 
cated with reference to produce, etc., in par. 4CX), andhy usucapion 
he might become owner of the slave of another, and thereby 
acquire an owner's rights over all that the slave had acquired, but 
in the case of the freeman, this would be subject to his rights on 
asserting his freedom. 

^30- (§ v) Acquisitions by a stranger. From the principle that 
the persona of a Roman citizen could not be represented by another 
came the rule, per extraneam personam nihil adquiri posse (Gai. 
Inst, ii, § 95), but a distinction was gradually introduced, and for 
acts oi ^t jus gentium agents were admitted (see part II, par. 161) ; 
hence, though ownership in pure civil law could not be acquired for 
another by a stranger, yet possession could be acquired by a third 
person, not only in respect of the fact, but also as to the intention, so 
that, if the order was given beforehand, then possession was imme- 
diately acquired, but if without our knowledge, then it was acquired 
as soon as it came to our knowledge. As a consequence of ^\% pos- 
session for another by an agent, the ownership might also be so ac- 
quired {si procurator rem mihiemeritex mandato meo^ eique sit tradita 
meo nomine ; dominium mihi, id est proprietas, adquiritur etiam igno- 
ranti, Dig. 41, I, 13, Neratius) ; but in order that usucapion or the 
prascriptio longi temporis might commence to run for us, it was 
necessary that we should know of it, because it required not only 
intention, but also good faith, 

637. Acquisitions by universality. The text of the Institutes 
passes from the consideration of the means of acquisition of parti- 
cular objects to Universal sitccessions, whether ex testamento or ab 
intestato, 

N 
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Per universitaiem successio was the acquisition of the entire patri- 
mony of a person, including all corporeal and incorporeal property, 
and all active and passive rights except those necessarily ex- 
tinguished. This succession might be to a deceased or to a living 
person ; but under Justinian the latter kinds were nearly all sup- 
pressed. 

639. Inheritances. Originally, if a person alieni juris died, he 
occasioned no alteration in the persona^ for he had none individu- 
ally ; but, on the death of a paterfamilias^ his juridical persona 
being immortal, immediately fell on others ; for, as it was a crea- 
ture of the civil law, it could only be extinguished by a juridical, 
not a natural, cause ; hence, being a matter of sacred and public 
law, the intervention of the comitia calata was necessary, and a tes- 
tament was, therefore, in fact, a law. If the comitia was inter- 
rupted, it had to begin again ; and to this is to be attributed the 
origin of the necessity for the testament being uno contextu ; and 
hence, also, the heir must have had the rights of the city and have 
been in existence at the time of the making of the testament. But 
the plebeians were excluded from the comitia (part I, par. 27, 28, 
29), and hence originated the fiction of the sale of the familia 
pecnniaque, i.e., the will per mancipationem {per ces et libram), the 
right to make which was formally recognised by the twelve tables 
{^i 3) ) ^^d> ^s the words were interpreted in their largest sense as 
the right legare, legem dicere^ legem condere, the curia could not now 
reject a will, but only receive it and affirm it {teste populo). 

644. The word hereditas has two senses : — 

(i) The succession, the fact of succeeding universally to the 

property and rights of the deceased citizen {nihil est aliud hereditas 

quam successio in universum jus quod defunctus haduit, Dig. 50, 

16, 24, Gains). 
(2) The universality itself, i.e.f the deceased's patrimony, as a 

whole, whether beneficial or onerous, and called anciently the 

familia, whence came the name heres, to indicate the person who 

acquired it, for the term herus was formerly applied to the 

paterfamilias { Veteres enim heredes pro dominis appellabant. Just. 

Inst., ii, 19, § 7). 

As the hereditas, until acquired, represented the persona of the de- 
ceased {hereditas enim non heredis personam sed defuncti sustinet. 
Dig. 41, I, 34, Ulpian), the condition of slaves and their rights as 
to legacies and stipulations would be affected by the position of the 
deceased, and not by that of his successor, who might in some cases 
be SLperegrinus ; but, after the aditio, the title of the heir was re- 
ferred back, according to Cassius and Florentinus (Dig. 45, 3, 28, 
§ 4, and 29, 2, § 54), to the moment of the testator's death. 

646. The hereditas was bestowed either 

(i) By testament, when, if the testamentary dispositions were 

valid in part, they would extend to the whole, or 

(2) By law, i.e. ab intestato, when the deceased could enjoin 

nothing on his successor. 
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Tit z. De testamentis ordinandis. 

648. (§ i) According to Modestinus (Dig. 28, I, l), the testa- 
lentum may be defined as voluntatis nostra justa sententia deeo quod 
uis post mortem suam fieri vult, and in this title the Institutes 
riefly review the history of wills, treating of five kinds. 

(i) Calatis comiiiis (see part I, par. 27, and ante par. 639). 
The comitia might be convoked (<ra/d!r^=vocare=ifaAeti') for 
special business, as for the purpose of solemn witnessing in reli- 
gious matters (sacrorum detestatio)^ and twice in the year for wills 
{qua comitia bis in anno testamentis fa^iendis destinata erant, Gai. 
Inst., ii, § loi.) 

(2) In procinctu. When a soldier was about to enter on or 
was already engaged in a campaign, and could not, therefore, 
wait for the meeting of the calata comitia, he was allowed after a 
religious ceremony (Cicero) to declare his will formally in the 
presence of the army. 

(3) Per as et libram. Although after the death of the pater- 
familias the patrimony as an incorporeal thing was held to be res 
nee maneipiy yet during his life it was viewed by a pure fiction as 
res mancipif and, therefore, could be sold per mancipationem (see 
part II, par. I2X, and ante, par. 312, i) the heir receiving at 
the same time verbal or written directions as to the wishes of the 
testator after his death. 

The first kind of will had, previous to the time of Gaius and 
Ulpian, fallen into disuse, and the second had been replaced by 
the informal military testament (see Tit. xi). The third kind had 
undergone important modifications, and the inconvenience attend- 
ing the fact of the heir being absolutely entitled and known before- 
hand obviated by employing a fictitious familux emptor — so that, 
according to Ulpian (Reg. xx, § 9), the transaction was divided into 
two distinct formalities, viz. : — 

(o) Imaginaria familia mancipatio ; 

(jB) Testamenti nuncupatio ; 
And the second part tended with time to become merely a verbal 
declaration of having made written dispositions (hac uti in his 
tabulis ceris que scripta sunt ita do ita lego, ita testor ; itaque vos 
Quirites, testimonium miki perhiditote, Gai. Inst, ii, § 104). 

(4) Pratorian Testament, Iht familia emptor and the libripens 
were reduced to the rank of witnesses, thus making seven in all, 
and these appended their seals to the document ; but, as this will 
rested only on the" Praetorian edict, the heir acquired simply the 
ifonorum possessio, not the civil hereditas. 

(5) Testamentum Tripertitum. The commentators invented 
this term to indicate the threefold derivation (Civil law. Praetorian 
edict, Imperial Constitutions) of this kind of will, which was in- 
troduced by Valentinian III in the East, and partially by Theo- 
dosius II in the West (though in the latter Empire the Praetorian 
will and that per as et libram were used down to the middle ages). 
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This will was confirmed by Justinian, and it was essential for its 
validity that it should be — 

(o) Uno amtextu (Civil law rule, antet par. 639), i,e., irrespec- 
tive of the writing or dictation of the will, the ceremony must be 
gone through without interruption in the presence of the wit- 
nesses. 

(8) Sealed (Praetorian edict) by and in the presence of the seven 
witnesses, who, if previously together for some other purpose, 
must be warned that required as witnesses. 

(7) Signed (Imperial Constitutions) by the witnesses and by the 
testator also (unless the whole will was in his handwriting), or by 
an eighth witness if he could not write, or in the case of a secret 
will, where the document was rolled up and only the end (rdiqua 
parte) exposed for signature (a method perpetuated in the French 
will called mystique^ code, art. 976, etc. ) All might use the same 
seal, for a superscriptio (which was independent of the subscripHo 
or attestation signature) in the handwriting of each was placed at 
side, stating by whom and on whose will the seal was placed. 
According to the Institutes (§ iv), the name of the heir had to be 
in the handwriting of the testator or of a witness ; but a novel 
(ii9» 9) subsequently suppressed this formality. 

659. (§ vi) The witnesses were required to be such cum quiims 
testamentif actio est^ a rule derived from the old law as to the mam- 
patio process necessitating the possession of the commercwm 
(part I, par. 185); hence excluding women, persons under 
the age of puberty, slaves, madmen, mutes, deaf persons, 
interdicted prodigals, and those declared by law to be improbi 
intestabilesque {post, par. 687, 5) ; but testamenti factio in respect 
of witnesses was ultimately extended so as to include all who pos- 
sessed the capability of benefiting by a testamentary disposition, 
although incapable of making a will themselves {post, par. 681, and 
804, 3); and it was only required at the time of making the will. 
The heir himself might be included under any one of the above 
classes ; for under Justinian he was not required in the preparation 
of the will, and the distinction had ceased to exist between being 
called to take and. the power of taking (part I, par. 369); and 
Hadrian decided that the attestation of a witness who was, in fact, 
a slave, but presumed at the time to be free, did not invalidate the 
will. 

663. On the ground that, according to the civil law, the mem- 
bers of a family formed, in respect of the property, but one collec- 
tive being, the witnesses could notJ)e in the same «w7 family as the 
testator or the heir (though there was no impediment after the tie 
was broken); and the opinion of Gaius (Inst, ii, § 106) is adopted 
by Justinian, that the rule applied to the witnesses whom a Jiiius 
familias employed after his return from the army, in order to make 
a will in respect of his castrense peculium (see ante, par. 611), though 
the contrary opinion of Marcellus and Ulpian (grounded on the fact 
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of the son's exclusive ownership of this particular kind of property) 
is also inserted in the Digest (28, i, 20, § ii). 

665. As soon as the law permitted \h&familuB emptor to be a 
stranger, the heir or any of his family might be witnesses, though 
the jurisconsults thought it desirable that they should not so act 
(Gai. Inst, ii, § loS); and Justinian restored the old law, making 
them inadmissible, though the restriction did not apply to legatees 
or recipients by fidei commissa, as they were not deemed to be legal 
successors. 

667. It was immaterial on what the will was written, and, to 
guard against accidents, several might be made, all with the same 
formalities. 

668. The right which always existed of making a verbal (or, as 
called by the commentators, nuncupative) testament, by stating 
-wishes in presence of seven witnesses, was confirmed by Justinian ; 
and, although this form of will rested on the civil law, the praetor 
protected it by giving the bonorum possession 

Tit. xi. De militari testamento. 

669. Julius Csesar originated the privilege referred to under this 
title as a temporary concession (part I, par. 350). Titus and Domi- 
tian confirmed it, Nerva and Trajan generalised it, and the right 
was finally recognised as a special exceptional law. Justinian 
grounds the privilege on the unskilfulness of the soldier in such 
matters ; but, since at other times than when on duty he was 
bound to comply with every formality, it may be assumed that the 
right arose from the necessities of the situation. 

In respect of form a soldier's will was valid, made, whilst in actual 
service, in any way, as if, when dying, written with his blood on his 
breast- plate or scabbard, or traced in the sand with the point of his 
sword (Code vi, 21, i), or made verbally in the presence of two wit- 
nesses, who, however, according to a rescript of Trajan, though 
not specially summoned for the purpose, must have been informed 
that they were to act as such. The will was also held valid made 
by a deaf or dumb soldier while still in the ranks, and before he 
was invalided from service ; but a military testament could not be 
niade before the soldier, though enrolled, had joined the army, nor 
after his discharge ; or, if not in camp, though on service ; and, in 
any case, it was only good for one year after his return, and not at 
all if he had been discharged for misconduct, or, in the case of the 
superior officers, if superseded in the command ; but it was held 
that, if the soldier died within the year, the will was valid, although, 
in consequence of a condition imposed on the heir, the testamentary 
inheritance would not have devolved on him until after that time. 

675. (§ iv) A previous and informal will, subsequently ratified in 
any w^ay whilst on service, became valid as a soldier's testament 

677- (§ v) In respect of the capacity of the testator, the right accorded 
to the JUius famUius to will away his castrense peculium was origin- 
ally a purely military privilege ; and, as to the capacity of the re^ 
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cipientst it was not necessary that they shonld have/acHo UstammH 
with him ; and, therefore, he could institute as heirs or leave 
legacies to peregrinif deportati, and those not possessing the/vx 
capiendif e.g» , la/inijuniani, ccelibes, orH, etc. 

In respect of freedom frtrnt the ordinary restraints, the soldier need 
not formally disinherit children {post, par. 7ii)» his silence being 
held sufficient evidence of his intention ; and, therefore, his will 
would not be set aside as inofficiosum. He could leave more than 
three-fourths in legacies, be partly testate and partly not, have 
several wills, and dispose of the inheritance by codicils. The will 
did not become void {irritutn, post, par. 773, 2) by the soldiei^s 
undergoing any of the three kinds oi capitis deminutio {ante, par. 20S, 
2), provided the alteration of status caused by the two first resulted 
from some military penalty ; but, if a paterfamilias soldier were 
arrogated, his will would only apply to the peculium castrense ; and, 
on the other hand, on the emancipation of a filiusfamilius, a will 
originally applying only to the peculium castrense would now include 
his whole estate. 

680. By analogy to the military testament, the wills of sailors in 
the fleet, and of those who died whilst with the army, though not 
actually soldiers, were similarly privil^ed. The actual presence of 
witnesses of wills of persons attacked with contagious disorders was 
dispensed with, and, owing to the difficulty of procuring sufficient 
and competent witnesses of wills made in the country, the number 
might be reduced to five, and the rules were relaxed as to the neces- 
sity for the subscription of the testator and witnesses (Code vi, 23, 

31). 

Tit zii. Quibus non est permissimi facere testamentum. 

681. Factio testamenti at the time of Justinian referred either to— 
(i) The legal capacity to make a will, or to 

(2) The capacity of being called to the inheritance (see post^ 
par. 718), or to the benefit of a legacy for self or another. 

682. As to (i) the right resulted from public law, and belonged 
to every paterfamilias who was a Roman citizen, though he might 
be unable to exercise it, as if he were insane (without lucid in- 
tervals during which the act would be valid), or under age, or an 
interdicted prodigal, or deaf, or dumb ; but, in respect of the two 
last, special regulations (Code vi, 22) enabled them to make a 
will, if not altogether physically incapable. Subsequent capacity 
would not make the will valid, if incapacity existed at the time ; 
hence the right and the capacity to exercise must concur at the 
time of making the will, though subsequent incapacity to exercise it 
would not affect the will if the right continued to exist uninter- 
ruptedly up to the time of decease (see post, par. 773, 2). 

687. The following did not possess the right to make a will : — 
(i) Slaves, including those who had suffered maxima c.d.; but, 

according to Ulpian (Reg. xx, 16), \\Mt servus publicus populi rowtani 

could dispose by will of one>half his estate. 
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(2) Peregriniy i,e., those not possessing the commerciunty and 
therefore including those under mediae c. d. {antef par. 197, 205), 
but excluding the peregrini of those cities whose municipal law 
gave them the right. 

(3) De statu suo dubitanteSy t,e,, those of uncertain status, as 
the slave freed by will, but ignorant of the death of his master, 
^d of the odiHo, 

(4) Freednien prior to the twelve tables, but subsequently 
reduced to the latini yuniani and the dediticiu Under Justinian 
these latter distinctions did not exist. 

(5) Intestabilesy i.e., persons who could neither make nor wit- 
ness a will because they had been condemned for slander, bribery, 
adultery, or for refusing to recognise their signatures on the 
opening of a will (/cfst, par. 982). 

(6) Filu-familiaSy for they had no property of their own, and 
the right even of willing their castrense peculium had to be espe- 
cially accorded by imperial favour (part i, p. 350), and if not 
exercised, the property was Kkened to the peculium and returned 
to the paterfamilias, so that by a sort of postliminium any acts 
of the father affecting it prior to the death of his son would be 
valid, i.e.y if (at the time of Justinian) there were no children or 
brothers surviving, for otherwise these had claims to the ab- 
intestato peculium (post, par. 1023). It was not until the time of 
Justinian that the power of willing, according to the regular 
forms, their quasi castrense peculium was given to all without 
distinction who held that class of property. 

As to the peculium adventitiUm, see ante, par. 611 (3). 

690. (§ iv) Justinian's uncle Justin compelled blind persons to 
have a Tabellarius, or an eighth witness present, to whom the will 
was dictated, or by whom it was read aloud. 

691. (§5) In respect of the captive, the effect of the yus post- 
liminii (ante, par. 163) would be, that a will made — 

(i) during captivity was invalid in any case. 

(2) before captivity was vcUid, for if he returned the Jus post- 
liminii would apply, and if he did not return it was valid ex lege 
Cornelia, the lex Cornelia de fcUsis, or testamentaria (b.C. 81) pro- 
viding the penalty of deportation for falsifying wills, including 
this one, wluch would have been unnecessary if it had not been 
intended to make valid a will which in strictness was void as 
that of a slave. 

Tit. xiii. De exheredatione liberonun. 

692. The twelve tables (v. 3) imposed no restriction on the 
power of disposition of the ^paterfamilias, but the idea existing at 
the time of Cicero of the co-proprietorship of the children in the 
property (part i, par. 330, 331), favoured the view that the testator 
was bound to formally declare which member of the family he 
intended to exclucle ; but as this only applied to those called to the 
succession by law, it turned upon who would be heredes sui ab in- 
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testaio, and as these varied according to primitive, praetorian, or 
imperial law, these three systems are severally considered in this 
title, see also post^ par. 773. 
697. According to the Cwil law — 

(i) Sons in power must be excluded by name {nominatim ex' 
heredare^ e.g.^ TitiusJUius meus exheres esto, or if no other, ^{W 
mrus, etc. ), or the will would be invalid <ib initio^ even if the 
son died first, according to the opinion of Gaius (Inst ii, § 123); 
and the Sabinians adopted by Justinian, in opposition to the 
Proculians, and without reference to the equitable views which 
appear to have existed in the time of Papinian. 

(2) Daughters in power and other descendants who vroald be 
sui heredes on death of testator, collectively {inter ceteros exkeredare^ 
e,g,f et ceteri exheredes sunto), and if they were simply omitted the 
will was not invalid, but they would have a fixed share (the Jus 
adcrescendi ad certam portionem), i.e., if the instituted heirs were 
sui, they would take an equal share with them, but if strangers, 
the omitted descendants would get one half the property, and if 
sui and extranei were instituted heirs together, the omitted 
descendants would take an equal share with the sui, and deprive 
the extranei of half. 

(3) Posthumous children could not, according to the old law, be 
instituted heirs or receive legacies, being regained as incerta per- 
sonce; but, as they might at birth be sui heredes, and therefore, 
whether sons or daughters, render the will invalid, the testator 
was permitted to institute them or exclude them, if males indi- 
vidually {Quicumque mihi filius genitus fuerit, exheres esto or by 
alluding to the mother, qui ex Seia nascetur) ; \i females collect- 
ively, but with some legacy to show that they were not forgotten 
(ille mihi heres esto ceteri exheredes sunto postumi vero mea si qua 
nascitur centum solidos do lego). Postumi originally referred only 
to the child bom after the death of the parent, but came to in- 
clude three classes, (i) postumus suus, i.e,, the child who when 
bom would be a suus heres of the testator; (2) postumus alimus, 
i.e,, the child who when bom, though a member of the family, 
would not be a suus heres in respect of the testator, but as the 
death of his parent in the lifetime of the testator might make 
him when bom a suus heres, Aquilius Gallus composed the form 
given in Dig. 28, 2, 29, to cover this contingency; (3) quasi- 
postumus Ve/leianus, i.e., according to the provisions of the lex 
Junia {or 7 ulia), Velleia passed under Augustus A.D. 10^ the 
child who bom (a) before or (/3) after the making of the will 
became a suus heres, by so-called quasi-agnatio, resulting from 
his father dying, or otherwise leaving the family in the lifetime of 
the testator. 

708. (§ iii) According to Pratorian law, children emancipated, 
or in any other way not under power, had equal rights ab intestata 
with those of the same degree still in power ; and, therefore, if the 
testator had not either instituted or excluded all males by name 
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and females collectively, who would have been sui heredes if they 
had remained in the family, the Praetor would give them the contra 
tabulas testamenti bonorum possessionem undtliberi {post, par. 1 109), 
so that until Antonine (Gai. Inst, ii, § 126) restricted their rights 
also to the jus adcrescendi {ante, par. 697) women under the 
Praetor's rules, had an advantage over those coming in under the 
civil law, for the testament was set aside altogether in their favour 
instead of their merely acquiring a right to a fixed share. By the 
same method, the Praetor compelled the natural father to institute 
or exclude a child adopted by another, and subsequently emancipated, 
and who, therefore, according to the civil law, would have no claim 
on either the adopted or natural father. 

711. (§ v) Under Justinian, all the distinctions of sex as to sons 
or daughters, or as to sex in respect oipostumi, were abolished, and 
the Praetorian law in respect of emancipated children confirmed, so 
that as to — 

(i) The mode, the institution or exclusion must be by name, 
i.e., they must be referred to specially. 

(2) The result, the omission involved the nullity of the will 
ab initio, although in respect of posthumous children, or those 
classed with them, the nullity only arose at their birth or quasi- 
agnation. The extraneus adoptor {ante, par. 138, i) was, how- 
ever, not obliged either to institute or exclude the adopted child, 
and the same rule applied to the mother or maternal ancestor, 
for there was no idea of co-proprietorship in respect of the pro- 
perty, the remedy open to their children ynjustly excluded being 
the querela inoffidosi testamenti {post, par. 788). 

Tit. ziv. De Heredibus instituendis. 

715. The institution was the designation by the testator of the 
heir or heirs, and this was held to be the principal object of and to 
constitute the testament ; so that prior to Justinian it could only 
be preceded by an exheredation or a tutorship {ante, par. 191), and 
up to the time of Constantine II (a.d. 339) a set form of words 
must have been used, as, e.g., Titius heres esto (Gai. Inst, ii, § 117). 

718. The persons instituted could only be those qui testamenti 
f actionem cum testatore habent {ante, par. 681), hence, according to 
primitive laws, were debarred : — 

(i) Persons not enjoying civil rights, as peregrini, deportati, 

and dediticii, 

(2) Women by the lex Voconia {post, par. 940) in respect of 
inheritances inscribed in the first class as exceeding 100,000 
asses. As to legacies, see post, par. 940 ; and as to the subse- 
quent extension of the provisions of this law, so that women were 
excluded ab intestato also, see post, par. 102 1. 

(3) C/ncertain persons, as, e.g., he who shall first come to my 
funeral, and including municipalities and colleges (unless insti- 
tuted by their freedmen), the gods {i.e., the temples, but except- 
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ing a certain number specially privileged), and posthumous stran- 
gers {ani^t par. 697). 

Amongst those who could be instituted, but were depriyed of the 
Jus capiendi ex testamento, were : — 

(i) Lattni yuniani, unless they became Roman citizens within 
the cretio of one hundred days from the death of the testator (see 
ante^ par. 65). 

(2) Coelibes alt(^ether, and orln to the extent of one-half ; but 
the former, and probably the latter also, could remove the dis- 
ability by complying within one hundred days from the opening 
of the testament with the rules of the iex Papia (see part i, par. 

369). 

(3) Women of bad character, by Domitian. 

720. Under Justinian, the distinction between testamenti facHo 
and theyiwj capiendi no longer existed ; the classes of dediticii, laiini 
juniani, caslibes, and arbi, the worship of the heathen gods, and the 
provisions of the lex Voconiaj had disappeared. Women could be 
mstituted and acquire legacies, and uncertain persons also (if suffi- 
ciently in the testator's mind, post, par. 906), including municipali- 
ties and their colleges, and other legally established corp>orations, 
besides all classes of postumi {ante, par. 697, 3), tc^ether with 
churches ; and, if God or Jesus Christ were instituted, the gift was 
held to go to the church of the testator's domicile. 

Hence all Roman citizens (and their slaves for th^n) had factw 
testamentit except : — 

( 1 ) Peregrini and deportati, 

(2) Ftlii perduellium, ue,, sons of persons condenmed for high 
treason. 

(3) Apostates and heretics. 

(4) Parents guilty of, and the offspring resulting from, incest; 
the second husband or wife, as against the children of the first 
marriage ; and natural, as against existing legitimate children. 
722. (§ i) Position of the slave heir. Under Justinian, the slave 

made hetr by his own master became therefore y^*^^ {ante^ par. 73) ; 
and the same result followed if the master had only the nuda pro- 
prietas of him ; but in this case (instead of, as formerly, remaining a 
slave without a master) he continued to serve the beneficial owner 
until the end of the usufruct. If the slave of another was made 
heir, he acquired for his master, provided the latter had testamenti 
f actio with the testator. A woman accused of adultery with her 
own slave could not institute him heir until sentence of absolution 
pronounced. The institution followed the slave in his different 
conditions {ambulat cum dominio) ; and if he became free, the in- 
heritance was his ; and if he died, the right vanished (see antCf 
par. 616). 

When a master instituted his own slave : — 

(i) If the slave remained in the same condition, then, as the 
institution depended on the express or tacit freedom, if the free- 
dom was in fraud of creditors, or void from any other cause, as 
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where freed on a condition which failed, the institution was also 
void ; but if the freedom was valid, then at fhe death of the tes- 
tator, or on the accomplishment of the condition, he was imme- 
diately free and heres necessarius. 

(2) If he changed his condition prior to the decease of the tes- 
tator, whether by having been freed or by alienation, then, as 
liberty was regarded as a legacy which may be tacitly revoked (as 
opposed to the institution^ which required formal revocation), the 
effect of the institution was the same as if the slave belonged to 
another person; and the inheritance would at the aditio be 
acquired for himself if then free, or for his master if he were still 
a slave ; and, as the inheritance prior to the ctditio represents the 
persona of the deceased, 2ixAf actio testamenti exists with the slave 
of an inheritance {hereditarius servus\ the testator could institute 
the slave of a deceased master heir without the necessity oi f actio 
testamenti existing with the future heir. 

(3) If the ownership was shared by other masters, then, 
whether the slave was to be free and heir, and the other master 
indemnified, or the inheritance to be acquired by them as co- 
owners, would be determined by the evidence as to intention 
(see ante^ par. 590), the presumption being in favour of freedom ; 
but where the slave of several masters, of which the testator was 
not one, was made heir, he acquir^ for those of them who 
ordered him to make the cuiitio proportionately to their interest 
in him. 

725. (§ iv) Division of the inheritance. Except in the case of 
military testaments, a testator could not die partly testate and partly 
not. Therefore, if only one heir were appointed, and for a portion 
of the property, he would acquire the whole ; and if one person 
were instituted in respect of a particular thing {ex re certa), and 
another generally, the latter would be held to be the heir, and the 
former a l^atee ; and where several persons were named heirs ex 
re certa, they would be co-heirs for the whole, with a special right 
in each to the particular object bequeathed him. 

In the case of co-heirs to whom the whole inheritance was be- 
queathed, but in unequal shares, and no number of total parts 
specified, the rule was to. add the whole number of shares together, 
and distribute proportionally ; e.^., to Titius, three parts ; Corne- 
lius, five ; Stichus, two ; Gaius, four ; total, fourteen : then Titius 
would have three-fourteenths of the whole inheritance, and so on ; 
and, if some of the co-heirs had no shares assigned, the inheritance 
was assum^ to consist of an at divided into twelve ounces, unless 
the testator had stated the arbitrary number of parts he intended the 
as to contain, or the total parts specially bequeathed exceeded 
twelve, when the division was assumed to be into twenty-four uncia 
(dupondius) ; or, if exceeding that number, then thirty-six uncia 
{tripondius), and so on. 

If two or more were taken conjointly, they only counted as one ; 
e.g., Titius heres esto ; Seius et Mavius heredes sunto; in which case 
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Tititts would have half the inheritance, and Seios and Maevius the 
other half. If a vacant share was left, it accraed prop>oitionaii7 to 
all the heirs, as in the case of the remaining one-fourth where three 
heirs received by bequest one-fourth each ; and, if too many shares 
were given, each heir lost a proportionate part, as where four heirs 
were to receive one-third each. 

735* (§ ix) Modes and conditions in respect of the inheritance^ The 
institution may be simple {pure) or conditional (sub-conditiane) ; in 
the first case, the right commencing from the death of the testator; 
in the second, only from the accomplishment of the condition, the 
inheritance supporting the persona of the deceased in the interval 
{antCt par. 644). The institutign would be extinguished if in the 
first case the heir died before the testator, or in the second if he 
died before the accomplishment of the condition ; and as (except in 
the case of military testaments) the property could not go for a time 
to the ab intestato heirs (semel heres semper heres), the institution 
from a certain time {ex certo tempore)^ or to a certain time {ad cerium 
tempus), was held to be simple^ the restrictions being looked upon as 
superfluous {pro supervacuo) ; and, in the same way, illegal or im- 
possible conditions were treated as unwritten in respect of institii- 
tionSf legacies, and fidei commissa; though in obligations {^e& post, 
book iii, tit xix) impossible conditions rendered the whole void, the 
opinion of the Sabinians in favour of supporting the will having 
prevailed ; but Gains (Inst, iii, § 98) questions the possibility of 
giving a reason for the distinction. 

An uncertain time was held equivalent to a condition^ and valid 
accordingly ; e.g,, when Titius dies, would be read : I institute 
Stichus, if Titius dies before him. (See post, par. 924, 3). If 
several conditions were jointly imposed {e,g., siUlud et illud facta 
erint), they must all be accomplished ; but, if separate (^.^., st dUud 
out illud factum erit), one sufficed. 

Tit zv. De vulgari substitutione. 

742. Substitutions were of three kinds — (i) vulgaris, (2) pupil- 
laris, (3) fuasi pupillaris; and all three were, in fact, only condi" 
tional institutions of a particular kind to provide against the con- 
tingency of dying intestate, a risk much increased by the operation 
of the caduca laws, the formal abrogation of which by Justinian was 
subsequent to the Institutes (see part i, par. 369). 

.The vulgaris substitution was so called because it was the most 
common. The form si ille heres non erit, ille heres esto (which was 
held to include refusal, incapacity, etc.), might conclude (nainssimo 
loco) with the appointment of a slave (heres necessarius) ; and if 
the slave were substituted in any other than the last place by an 
insolvent testator {ante, par. 73), he would still only come in in the 
event of all the other substitutions failing. Several heirs might be 
substituted for one or one for several ; and a third substituted to a 
second was held to be so also to the first ; and so a third was held 
substituted to both when substituted to one who was co-heir and 
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substitute to another according to rule subsHtuius substiiuto censdur 
substitutus instituto. If the instituted were substituted to one 
another — ue., if the rest might take in case any of those instituted 
failed — ^then the portion so accruing would come to them by right 
of substitution ; and as their acceptance of these shares that had 
lapsed would be a voluntary act involving a formal aditioy they 
-would be liable to any burdens attached to them by the testator 
(cum onere)^ instead of being discharged from liability (sine onere), 
as was the case with vacant shares until the extension by the juris- 
prudents to the latter of the rescript of the Emperor Severus, charging 
the substitution with the Jldei commissa of the original institution. 

748. In some cases, if the intention of the testator in respect of a 
condition was obviously defeated! the substituted went shares with 
the instituted heir ; e.^., if a testator instituted a stranger slave heir, 
thinking him to be a paterfamilias, and to him substituted Moevius ; 
then since the actual owner of the slave would otherwise get the 
whole inheritance, he and Moevius (according to a decretum of 
Tiberius) would take half each. 

Tit zvi. De pupillari substitutione. 

749. A paterfamilias was allowed at the time of, or subsequent 
to the making of his own will, to institute an heir to his imputes son 
or other descendant in his power both at the time of making the 
will (or appointing the substitute) and at his death, conditionally 
on his surviving him and dying before the age of puberty. This 
privilege was accorded the father in order to guard against the con- 
tingency of the son whilst imputes dying necessarily intestate ; as, 
after the decease of the father, he might have the right to make a 
will, being sui juris, but be incapacitated by age from exercising it. 
Being only an accessory to the principal the institution failed if 
the will of the father failed, unless the provisions were carried out, 
though the will upset, as in the case oi possessio bonorum, given by 
Praetorian law contra tabulas; and as the principal does not share 
the fate of the accessory, the son's will proving a nullity did not 
invalidate the former one ; and it might be secretly made by 
arranging that that portion of the father's will should not be opened 
whilst the son was alive and impubes. The power was extended to 
cover the case oi posthumous or disinherited children, as in the 
analogous case of tutorships {ante, par. 182), and the son need not 
be instituted heir; but if he was so named, and a substitute ap- 
pointed in the event of his death, then vulgaris substitution was 
involved, an arrangement stated by Cicero {De orat,, i, §§ 39, 57) to 
have entailed much discussion amongst jurisconsults ; but a consti- 
tution of Marcus Aurelius decided that, unless the testator directed 
the contrary, pupillaris substitution should always imply the imlgaris, 
A rescript of the Emperor would enable a father to make the will 
of his son who, though puber, was incapable of exercising the right 
himself, as if, e.g., deaf and dumb. 

753» (§ i) The term quasi pupillaris substitutioYrz:& introduced by 
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the commentators to mean the analogous kind of substitution (bat 
not resting on the paternal power) introduced by Justinian (cui 
exemplum pupillaris substitutionis) to enable any ascendant (?the 
nearest related) to appoint an heir to his or her puber, but insane 
descendant, conditionally on the non- recovery of reason. The heir so 
appointed must ^Iso, if such existed, be a descendant, or, in default, 
a brother of the lunatic, otherwise the choice was free. The sub- 
stitution might be to each impubes or to the last so dying, and the 
heir might be substituted by name (e.g.^ Titius heres esto) or generally 
(e.g.^ quisquis mihi heres erit), when it would refer to those who 
actually became heirs to the father ; and it was personal ; so that 
the substitution, like the institution {ante, par. 6i6) would follow a 
slave made heir in his various positions. On the accomplishment 
of the condition, the substituted heir succeeded to all the property, 
as the child could not die partly testate and partly not. 

767. The substitution might fail from the general causes apply- 
ing to all institutions ; and, in addition, it ceased : 

(i) At puberty — i.e., fourteen for males, twelve for females; 
and though it could not exceed this limit, the term might be 
shorter, e.g ., sifilius meus intra decimum annum decesserit. 

(2) If the child died actually or civilly {e.g,^ taken prisoner 
and not returning) before testator. 

(3) If the child no longer under power. 

(4) If, after the testator's death, the child was arrogated, though 
the substituted heir would get the security which the arrogator 
was obliged to give to meet the event of the arrogatee dying 
impubes (ante, par. 136). 

(5) If the substituted heir neglected to ask for the appointment 
of a tutor to the impubes within the year. 

771. The substitutions made by soldiers were valid, though they 
had not made their own will, and though no one made aditio of 
their own inheritance, and in respect of property transmitted by 
themselves, they could make substitution to a son, though puber or 
emancipated, and even to strangers. 

Tit xvii. Qutbus modis testamenta infinnantur. 
773. A will perfectly valid in its inception might become :— 
(i) Ruptum, i.e.f revoked in two cases ; viz., by — 
(a) The making of a subsequent will if legally valid, even though 
it failed in its operation ; but the original will, in the absence of 
a second, would not be avoided by the mere wish of the testator, 
unless ten years had elapsed prior to the testator's decease, and 
satisfactory evidence could be produced, either in writing or by 
the testimony of three witnesses, but the destruction or other ob- 
literation would be proof of voluntary revocation — ue., of the in- 
tention to die intestate. 

{&) The agnation of a suus heres who had not been instituted or 
legally excluded, as in the case of (i) subsequent birth of son or 
daughter to testator ; (2) grandson becoming immediately under 
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power through the death or emancipation of son ; (3) quasi agna- 
tion of a suus heres through adoption or arrogation, and under 
the old law; (4) wife passing in nianu ; (5) son refalling under 
power after first or second emancipation ; (6) children proving (in 
the lifetime of the father, or after his death if excluded) that the 
marriage of the father with a peregrina or a IcUina was made in 
good faith, believing her to be a Roman citizen. In these cases, 
the revocation could be avoided (under Justinian) by instituting 
them by anticipation ; but they could not be so excluded ; for that 
would be to deprive thein of a right before they had it, though 
postumi and quasi postumi could be so excluded [ante^ par. 697) ; 
and a will, though ruptum in strict law, might still be supported 
by the Praetor, and the possessio bonorum given, as he looked to 
only two periods, viz., the time^of making the will and the death 
of the testator, disregarding events which occurred in the interval, 
e.g..^ the birth of a child which died before the testator; so a 
second will revokes a first, though it appoints an heir to certain 
property only ; but if the testator adds a clause in the second will 
that the dispositions in the first shall hold good, the second heir 
will be looked upon as a trustee, and compelled to restrict him- 
self to the named objects (or the quarta Falcidia under the s. c, 
Pegasianumt post, par. 959, 2), restoring the remainder to the 
heir under the first will. The fact of the Emperor being the heir 
would not prevent the successful prosecution of a suit to upset a 
will in which he had been instituted for the purpose of making 
him an interested party. 

(2) Irritumy i.e., useless, ineffectual, as by the testator (not 
being a soldier, ante, par. 677) suffering capitis deminutio, in which 
case the will by strict law could not revive, but the Praetor would 
give the instituted heir the possessio bonorum secundum tabulas, if 
the testator at death had become again a Roman citizen and sui 
juris. 

(3) Destitutum (or desertum), i.e., abandoned, as when the heir 
refused to make, or was incapacitated from making, the aditio, or 
obtained restitutio in integrum against the aditio already made. 

Tit. zviii. De inofficioso testamento. 

788. Officium pietatis was the term used to imply the duty 
owed to a near relation ; and, about the fifth or sixth century of 
Rome, the aistom mentioned by Cicero (in Verr., 142) became 
established of regarding a will as inofficiosum, i.e., contrary to the 
dictates of natural affection {inqfficiosum dicitur testamentum quod 
non ex officio pietaHs videtur esse conscriptum, Paul, Sent., 4, 5, i), 
which, without sufficient motive, excluded (in the case of the pater- 
familias and in respect of children in his power), or omitted (in the 
case of other ascendants in respect of descendants, or vice versd, not 
in power), children or other relations having ab intestato claims. 

The action, brought before the centum virs, was fictitiously grounded 
on an assumed unsoundness of mind in the testator (see part I, par. 
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331), and, if successful, the will was declared null and void, and tbe 
ad imUstato heirs succeeded to the estate. Up to the time of the 
Institutes, the reasonableness of the grounds for exclusion or omis- 
sion was left to the discretion of the judges ; but, in a subseqaent 
nai'd {\i^ c, 3 and 4), Justinian required the motives to be staUd'm 
the will, and fixed what were justa causa. For ascendants against 
descendants there were fourteen; viz.: (i) Son guilty oi injuria 
grazn's towards father, or (2) struck him, or (3) attempted his life, 
or (4) through his instrumentality caused him injury, or (5) associ- 
ated with evil-doers, or (6) tried to prevent the father making his 
will, or (7) abandoned him when of unsound mind, or (8) not ran- 
somed him from captivity, or (9) fallen into heresy, rejecting the 
four first oecumenical councils, or ( 10) accused his father of some 
capital crime, except high treason, or (11) had intercourse with his 
mother-in-law or his father^s concubine, or (12) joined a company of 
actors against his father's wish, or (13) refused to become security 
to release his father when imprisoned for debt, or (14), in the case of 
a daughter who refused to marry and receive a dowry, having be- 
come a paid prostitute. For descendants against ascendants there 
were eight /MJto causa specified; viz., the reverse of 10, 3, 11,6, 
8, 7, 9, and (8) if the father had wished to poison their mother, or 
zncc versd. By another novel (22 c, 47), in the case of collaterals, 
three; justa causa were enumerated ; viz., 3, 10, and (3) great 
damage caused to fortune. 

The will of Ascendants could be attacked by Descendants, and 
vice versdy in respect of any person instituted ; but in the case of 
collaterals, up to the time of Justinian, only agnate brothers and 
sisters could attack the will, and theii only if a turpis persona {i.e., 
a person wanting in exisfimatio, see part II, par. 74) had been in- 
stituted. The privilege was extended by Justinian (Cod. iii, 28, 27) 
to consanguineous brothers and sisters, whether still agnates or not, 
so that finally only uterine brothers and sisters were debarred from 
the right. 

794. (§ iii) The action only lay as a last resource in the absence 
of any other mode of obtaining a recognition of their claim, and 
when the testator had not left them anything ; for, if he had, then 
the ad intestato heirs had been neither excluded nor omitted, and 
must sue by the actio in supplementum legitimi {post^ par. 830) for 
the balance to make up the ** legitime'* {portio leqitima) or fourth 
part of their share ab intestato, and to which they were held entitled 
by analogy to, or by an extension of the provisions of, the lex 
Falcidia {post, par. 940). 

796. (§ iv) A tutor accepting a legacy for his pupil did not thereby 
exclude himself from bringing the de inofficioso sv^tion ; nor, if he 
failed in such an action brought by him on behalf of his pupil, did 
he thereby lose any legacy to himself contained in the testament, as 
he would do if the action had been brought by himself, tbe l^acy 
in such cases lapsing and going to iHsi^fiscus, 

798. (§ vi) To bar the action de inofficioso testamento^ it was, 
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therefore necessary that the heir ab intestato should have received 
the fourth of his share {qiiarta legitima) whether as heir, or legatee, 
or in the form of fidei-commissa or donations mortis causa, but in 
respect of gifts inter vivos the cases were fixed by Justinian, e.g,, 
given expressly to be included in the 4th due ab intestato, or for the 
purchase of an office or military grade {ad militiam eniendam), and 
so previous constitutions included the dos and the donatio propter 
nuptias. The share was calculated on the whole estate of the tes- 
tator at the moment of death, ^jccluding funeral expenses, debts, 
and freedoms, but 2/fcluding legacies and donations mortis causa 
(see the analogous case of the lex FcUcidia, post, par. 940). 

802. Justinian, in subsequent Novels (18, c. 4, 115, c. 3 and 4), 
made important modifications in the above rules. He augmented 
the portio so that, instead of the whole of the claimants taking one 
fourth of the inheritance to be divided proportionately between them, 
one half "WQiit to the legitimi if they exceeded four in number, other- 
wise one third. Descendants and ascendants were necessarily heirs, 
even though only in respect of a particular object ; and if the action 
was successfully brought, the will was only held void as regarded 
the institution of the heir, all legacies, fidei-commissa, freedoms, and 
nominations of tutors remaining valid. 

803. The- action de inofficioso testamento was a real action, and 
extinguished by 

(i) Compromise with the heirs subsequent to the testator's 
death. 

(2) Desisting from the action. 

(3) Recognising in any way the validity of the will [e.g., by 
taking a legacy). 

(4) The limiting period elapsing (at first two, afterwards five, 
years from the date of the aditio, but the instituted heir must in 
this case make the aditio within six months of the testator's death, 
or one year if not domiciled in the same province). 

(5) Decease without attempting to bring the action, otherwise 
the heirs could go on with it. 

Of the above, (3), (4), and (5) did not extinguish the action to 
complete the portio legitima* 

Tit. xix. De heredum qualitate et differentia. 

804. The difference between the three classes of heirs consists 
essentially in the mode of acquiring or power of repudiating the in- 
heritance. 

(i) Necessafius heres {ante, par. 722). The slave at the death 
of his master was free and compulsorily heir, even though im- 
pubes, or infans, of sound or unsound mind ; but if a condition 
attached either as to the liberty or the heirship, then he did not 
become heir until both were fulfilled. By way of compensation, 
the slave had (a) his liberty and (/8) the beneficium separationis, i,e., 
a right so called by the commentators, and introduced by the 
Praetor, of demanding from him (provided the slave had not 

o 



194 COMMENTARY ON JUSTINIAN'S INSTITUTES. 

touched the inheritance) a decree for the separation of so mnch 
property as was owed him by the testator, or acquired since his 
death. 

(2) Suns d fucessarius heres. This was the hdr instituted by 
the testator, and at the same time the successor in his own right 
to the estate (for those in the power of the deceased as constitot- 
ing the family had in a collective sense the patrimony in common 
with him), and might be a son or daughter, grandson (if the 
father, by death or otherwise, not in the family, for if the 
father was alive, the son named heir to the grandfather would 
merely take for his father), or granddaughter, etc., and independ- 
ently of will, so that immaterial whether imputes or insane, and 
the authorisation of the tutor not necessary ; but though thus heiis 
by strict law, the Praetor allowed them the beneficium abstirunix^ 
i,e.y without any active demand of the privilege (though practi- 
cally some indication of their intention would be given) ; and if 
they had not or did not intermeddle with the inheritance, they 
could not be sued by the creditors, though in name they still con- 
tinued heirs, and before the sale of the goods by the creditors 
they could, within a period fixed by Justinian at three years (Cod. 
vi, 3i> 6), withdraw their refusal and take the inheritance. 

As the acquisition in respect of the above two classes of heirs 
took place by law, no voluntary act was necessary, and hence 
there was no aditio ; but in the case oiheredes sui, though there 
was no aditio t there was immixtio, an act involving a renuncia- 
tion of the right of abstaining and giving the creditors the power 
of suing, hence if itnfiubes or insane the act of immixtio would not 
defeat the right to abstain. 

(3) Extraneus heres (called also voluntary heirs by commenta- 
tors), i.e.^ any one (whether own child or not) who was not in the 
power of the testator, e.g.^ an emancipated child, a child insti- 
tuted by mother, or a slave instituted heir, but freed subsequent 
to the making of the will. 

The death of the testator or the accomplishment of the condi- 
tion gave them the right to the inheritance, but it was not itself 
acquired until the aditio ^ i.e., their voluntary acceptance of it, and 
testamenti factio was required at three periods, viz., (o) testamenti 
quidenty i.e., at the time of making the will (see post, par. 857), 
otherwise the latter would be void ab initio, according to the oW 
principles governing wills made calatis comitiis {ante, par. 639) 
and per as et libram, [fi) Mortis vero testatoris for the rights of the 
instituted heir then commence, though if a condition had been 
imposed, its accomplishment, and not the death of the testator, 
would be the period looked to, (7) et cum adit kereditatem, for 
then the heir acquired the inheritance, and therefore, in strict law, 
if he died before making the aditio, no rights would pass to his 
heirs. 

In the interval between (o) and (jB), a change of status, if re- 
covered, made no difference, but if between (3) and (7), the right 
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was lost. In analogy to the civil law rule as to the cretio fixed by 
the testator [posty par. 821), the Praetor gave a right of delibera- 
tion {deliberandi potesias an keres sit) during a period of not less 
than one hundred days nor more than nine months (one year by 
permission of the Emperor), after which the heir was held to have 
refused the inheritance as against the claims of a substitute, or the 
heirs ab intestato or accepted, with liability to all the debts as 
against creditors and legatees. This jus deliberandi was extended 
to the heredes sui, entailing a postponement of the power of sale 
by creditors, and it was also, by a constitution of Justinian (Cod. 
vi, 30, 19), extended to the heir of the instituted heir if the latter 
died within the period. 

816. (§ vi) Except in the case of a minor under twenty-five, and 
to whom the Praetor would give the restitutio in integrum {ante, par. 
265), if he had imprudently undertaken a burdened inheritance, no 
repudiation could take place after the aditio ; but Hadrian first 
accorded this as a special favour in particular cases, and it was then 
extended to soldiers, and Justinian (Cod. vi, 30, 22) gave all in 
lieu of, but not in addition to, the above yW deliberandi, the right of 
accepting the inheritance, subject to what the commentators term 
the beneficium inventarii, i.e., the benefit of having an inventory 
made in the .presence of a tabellio, and of the creditors, legatees, and 
other interested parties (or in default three witnesses), and com- 
menced witljin thirty days of being aware of the existence of the 
right, and finished in sixty more, or one year if the property distant. 
The effect of this was that 

(i) The heir was not liable for any debt or charge beyond the 
assets. 

(2) The rights of the deceased and of the heir were not mixed, 
so that the heir could bring any action against the inheritance 
which he could have brought against the deceased, and viceversd, 

(3) The heir could indemnify himself for funeral, inventory, 
and other necessary expenses, and the creditors and legatees were 
paid in the order they presented themselves, so that the last 
comers might not get anything unless they could establish prefer- 
ence claims. 

821. (§ vii) The aditio {ad ire hereditatem) could be made in three 
ways, viz.: — 

(i) By a sacramental declaration, according to which time for 
deliberation {cretio), in respect of extranei heirs, was fixed by the 

testator {e.g., Heres Titius esto cemitoque in centum diebus 

proxumis quibus scies poterisque quodni ita creveris, exheres esto). 
If the heir accepted {e.g., quod me Fublius Moevius testamento suo 
heredem instituit earn hereditatem adeo cemoque) within the in- 
terval, the inheritance fell to him, otherwise not. The usual term 
{vulgaris cretio) was one hundred days from the time that the heir 
knew of his rights, and was in a position to avail himself of them ; 
but if these words were omitted, the time began to run as soon 
as the right commenced, hence called cretio continua, but not so 
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usual owing to the harshness of the operation of the rule. This 
method was in full force in the time of Gatus (Inst, ii, § 164) and 
Ulpian (Reg. 22, 27, etc.), but was suppressed in a.d. 407 (Cod. 
6, 30, 17, Const., Arcad., Honor., and Theod.), and is not men- 
tioned in Justinian's Institutes. 

(2) By some express but not sacramental declaration, written or 
verbal, though, to be binding, this must be after the rights have 
commenced, either by the death of the testator or the accomplish- 
ment of the condition, and after the heir knew of his rights aris- 
ing either by the will of the testator or ab intestato. If the pater- 
familias had been murdered, the will could not be opened, nor 
aditio made, until the slaves had undergone examination. 

(3) By simple manifestation or act {re) indicating the intention 
to be the heir {per herede gerere, e.g.^ selling, letting, cultivating 
the land), provided in any case that the heir was not acting in 
ignorance whilst performing, e.g^^ the duties of agent. 

827. The repudiation might in like manner be made by a formal 
declaration {verbis)^ or by acts (r^), or other method {alio qucruisin- 
dicio) sufficiently indicating the intention, and the effect was (ex- 
cept in cases of restitutio in integrum, or under circumstances simi- 
lar to the contrary case of the aditio) to immediately irrevocably re- 
pudiate the estate, though the person so repudiating was not pre- 
vented from subsequently accepting the inheritance if it fell to him 
again through another title, e.g. , as substitute or as heir ab intestato. 

828. As the acceptance or repudiation of an inheritance were classed 
amongst those acts requiring to be performed by the person himself, 
the pupil infans and the lunatic were incapacitated, and neither 
their tutor nor their curator could assist them ; but Theodosius and 
Valentinian (Cod. 6, 30, 18, § 2) for the first allowed the tutor 
{ante, par. 234), and Justinian for the second allowed the curator, to 
demand possession of the goods. The pupil above infans could 
accept or repudiate with the auctoritas of his tutor, the prodigus of 
his own will, and the deaf and dumb also, provided he had sufficient 
intelligence to understand his rights. Persons in power could only 
act with the consent of the paterfamilias, but the latter could accept 
or refuse for tYit filius famUias infans, 

830. Actions relating to testamentary inheritances. Those apply- 
ing to all inheritances were 

(i) Hereditatis petitio — a real action (though it might entail 
personal condemnation) to vindicate the hereditary right in whole 
or in part, for self or others, against anyone detaining, in preju- 
dice to this right, the inheritance or any part of it ; hence it 
could only be brought against those whose holding denied this 
right, e,g., against those possessing pro herede [i.e. by law, tes- 
tament, fidei-commissum, or possessio bonorum), or pro possessore, 
• i.e,, by the right of possession only, but jw/ against those possess- 
ing pro donato, legato, empto, etc., for these did not dispute the 
quality of heir. 
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(2) FamUuB erciscunda^ available after the aditio for co-heirs 
against each other to compel partition of the inheritance, and did 
not apply to particular objects — the judge awarded the shares — 
so long as the inheritance was ««divided the action was impre- 
scriptible ; but after a division had in fact been made, thirty years 
(as in the case of i) extinguished the right to bring the action for 
a division in law. 
Special actions were — 

(i) Querela inofficiosi testamenti^ a sort of petitio hereditatis aJ> 
intestato against those instituted (see ante^ par. 788). 

(2) In supplementum legitimi, for the balance of the legitima 
(see antey par. 794). 

(3) Querela inoffidosce donationiSy to attack gifts against the 
rights of relations. 

Tit. XX. De Legatis. 

833. Originally thtjnslilu/ion of the heir {i.e.y the designation of 
the person to continue the persona of the defunct) was totally dis- 
tinct from the recipient of the whole or any part of the inheritance 
by donatio mortis causa, legacy, fidei-commissum^ etc. , for such a 
person was merely a creditor on the estate. 

834- (§ i) The legatum was defined as donatio quadatn a defuncto 
rdicta (the additional words ab herede prastanda being rejected, as 
though formerly only the heir could be burdened with legacies, this 
was not true under Justinian), and it was numbered with the civil 
methods of acquisition (see ante, par. 312 (5) and S41), though it 
often only created a debt. Its essential character is, that it is a datio 
made dono, i.e., a gift of pure liberality, independent of the concur- 
rence of will of donor and donee, for it is only after the death of 
the donor that the donee will be called upon to indicate his inten- 
tion. Imperative words were formerly necessary, but not so under 
Justinian; and though originally the deceased could not impose 
any obligation on the heir ab intestato, so that a legacy could only 
exist by virtue of a testamentary inheritance, after Augustus the 
legacy might be given by codicil attached to an anterior or posterior 
testament, and practically, under Justinian, a legacy remained valid 
(if only 2&' z. fidei-commissum) in an inheritance ab intestato. 

837* (§ ii) Justinian suppressed the distinctions between the four 
kinds of legacies according to the terms employed, viz. : — 

(i) Per vindicationem, in which the formula would run, e.g., 
Hominetn Stichum do lego, or capito, sumito, sibi habeto, and so 
called because the legatee could vindicate it, and became owner 
ex jure Quiritium immediately after the aditio, and independent 
of his knowledge of the fact according to Gains (Inst, ii, § 195), 
and the Sabinians, and confirmed by Antoninus Pius, though 
disputed by the Proculians. The testator must have been owner 
ex. j. q. (a) at the making of the will, and (jS) at death (though 
only in the latter case in jespect of things quce pondere, num^o 
mensurave constant), hence it was a legacy of ownership. 
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(2) Per damnoHonem {Heres meus damtms esio dare, or dato^ 
facito, Heredem meum darejubeo). This gave the legatee only an 
action in personam to compel the heir, dare, ox prcestare, or facere^ 
but it applied to any subject-matter which could be the object of 
an obligation, whether belonging to the testator or to the heir, or 
to any other person, and hence it was called optimum jus legati^ 
and was the legacy of a debt. 

(3) Sinendi modo (Heres meus damnas estosinere Lucium^ Titium 
sumere illam rem sibi-que habere). This condemned the heir to 
allow something to be taken, and strictly his part was only pas- 
sive, but practically the actio in personam could be brought 
against him {quid quid heredem en testamento darefacereoportet.) It 
applied only to property of the testator or of the heir, and the 
legatee did not become owner until after taking possession. 

(4) Per praceptionem (Lucius Titius Uiam rem prcecipito). Pro- 
perly the legatee here must also be heir in part, {or p^acipere 
meant to take in addition and above his share. It did not trans- 
fer the ownership, but the legatee acquired it through the aid of 
the partition action {judicio familice erciscunda), and hence it 
could be only in respect of the heir and of the property of the 
testator {i.e., of the inheritance) according to Gains (Inst, ii, 
§§ 217, 218, 219) and the Sabinians, though if made to a 
stranger according to Julianus (applying the s. c. Neronianum^ 
post, par. 842) it was valid as a legacy per damnationem, and 
accordmg to the Proculians (? confirmed by Hadrian) in this case 
the prefix prce should be struck out as superfluous, leaving the 
word capito, and making the legacy one per vindicationem. 

842. The Senatus-consultum Neronianum under Nero (? A.D. 
64) attempted to avoid the loss of the legacy through inapt expres- 
sions, by making dispositions inappropriate to the thing or the person 
equivalent to legacies per damnationem. Subsequently (see part i, 
par. 493) Constantine II, Constantius, and Constans, in a.d. 339, 
removed the necessity for using expressions according to formula, 
whether in the institution of the heir or in legacies, and hence, 
though the four kinds of legacies remained, the intention, and not 
the precise words of the testator, was regarded. 

844. Under Justinian all legacies were made of the same nature, 
and the ownership was transferred immediately after the aditio, 
without the necessity of traditio, for the death of the owner was 
held to have disseised him, and invested the legatee. The latter 
could also use personal, real, or hypothecary actions, i.e., as far as 
the terms and the law were concerned, but the nature of the thing 
would determine whether the transference of ownership could take 
place at once, and whether, e.g., an action in rem were possible 
which would not be the case in respect of the legacy of the property 
of another, or in respect of an indeterminate thing before the selec- 
tion had been made. 

846. (§ iii). Justinian also suppressed the distinctions between 
legacies and fidH commissa, so that dispositions invalid as the Erst 
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might be binding as the second, and znce versd ; and it was therefore 
no longer important to ascertain whether the disposition was a legacy 
or a fidei commissumy except in the case of freedom, the giving of 
tutors, and inheritances bequeathed in trust {stt post, 969, 972, 973 
(^)) 977) f ^ut a difference was kept up in form, as the consecrated 
formulae or civilia verba constituted a legacy, whilst precative words 
{petOy rogOy voloj etc. ), or even a sign of assent (Ulp. Reg. 25, § 3) 
sufficed for Xh&Jidei commissum, 

850. The terms diis cedit and dies venit are general expressions 
applicable to all acquisitions of rights, especially to obligations, and 
in respect of legacies the — 

Dies cedit is the moment when the eventual right (for it fails if 
from any cause the testament fails) establishes itself in favour of 
the legatee, i.e., in the case of pure and simple legacies at the 
death of the testator (see as to the temporary alteration of the 
period by the leges Julia et Papia, part i, par. 369), and the same 
when subject to a fixed term [e.g., I leave 100 solidi, payable on 
the calends of January, or so many years after ctditio), but in the 
case of a condition being imposed, not until its accomplishment. 

Dies venit was a term rarely employed for legacies, but meant 
the time when the gift was demandable, which was necessarily 
after the aditio (except in the case of the heres necessarius), or 
after the fulfilment of a condition. 

855. The dies cedit, therefore, determined, four important points, 
viz.:— 

(i) The persons by whom the legacy will be acquired. 

(2) The objects comprising the legacy, and, therefore, of 
accruals or diminutions in respect of them. 

(3) The transmissibility of the right (and dies cedit has been 
incorrectly translated "the right is transmissible"; but 3l personal 
right cannot be transmitted, though a legacy might be such). If 
the legatee died before the dies cedens he never acquired his 
rights, but dying after that date he transmitted them to his heirs. 

(4) In some cases as to the loss or preservation of the right 
left by legacy, e. g., after the dies cedens the extinction by maxima 
c. d., or non-usage of legacies of usufruct, usus, or habitatio (see 
ante, par. 481, 488, 504), but when a testator by his will left his 
slave his liberty and a legacy, since the slave could not have any 
right until free, the dies cedens for the legacy (if pure and simple) 
will be when liberty is acquired {i. e., at the aditio), and the 
rights of usufruct, usus, and habitatio being exclusively /«rj<7»ii/ to 
the legatee, the dies cedii only occurs at the dies venit [i. e., the 
right is only fixed at the moment of maturity), the only possible 
transmissible rights being that to the produce already gathered 
before the death of the usufructuary, not the usufruct itself. 

857. Catoniana regula. The general principle of Roman law, 
that an act originally void cannot become valid by mere lapse of 
time {quod initio vitiosum est non potest tractu temporis convalescere, 
^•g- 5O1 I7» 29, Paul), applied to ih&form of the will, as well as to 
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the capacity of the testator, and of the person instituted at the time 
of the making of the will (ante, par. 804, 3, (a). Applied to Ugtuies^ 
the rale invalidated them ab initio, unless at the time of the zmiking 
of the will the legatee hsAf actio tesiamenti — the thing was in ctm- 
nurcium [post, par. 865) — and the acts imposed on the heir in 
respect of the legacy were lawful. 

But where only relative invalidities had occurred affecting the 
heir, the legatee, or the thing, as e.g., a legacy given purely and 
simply to own slave, but only conditional liberty ; or the testator 
had given his own property to the legatee (but see post, par. S86), 
so that the same l^acy would be valid if given to other persons, or 
to the same persons under different circumstances, the principle pro- 
posed by (?) the elder Cato about B.C. 195, became (though much 
controverted) the established rule, viz.: — To test the validity of a 
legacy, the testator must be assumed to have died immedicUely after the 
making of the will (Quod si testamenti facti tempore decessissit 
testator inutile foret, id legatum qtiandocunque decesserit nan valere^ 
Dig. 34, 7, i, but, adds Celsus, qua definitio in quihusdam falsa est^ 
see post, par. 886) i.e,, the act ought to be such as could produce 
its effects if required immediately at the then death of the testator. 

The rule did not apply to conditional legacies, for there was no 
dies cedens until the condition accomplished, nor to any odier 
legacy for which the dies cedens did not take place at death, but only 
after aditio [e.g., in the case of usufruct or a legacy to the slave of 
the testator), and certain relative vices were exempted from the rule, 
including vices arising from new laws (e.g., th.tleqes Julia et Papia\ 
but (at least in the time of Justinian) the rule was applied to fidei- 
commissa. 

865. Things which may be left by legacy. The property might 
belong to the testator or to the heir (formerly only in legacies per 
damnationem, or sinendi modo), or to a third person (formerly only 
in the per damnationem legacy), in which latter case the heir was 
bound to purchase it ; or if this was impossible, or some equitable 
reason existed for not buying it, e.g., exorbitant price, to hand over 
its value, provided that the testator knew that the property belonged 
to another (the proof of which was on the legatee) and that the thing 
was a subject of commerce (commercium) so that it could be pur- 
chased (e.g., not the Campus Martins or a Basilica), and so the heir 
was bound to pay off a mortgage if the testator knew ^that the 
legacy was mortgaged, and did not leave the legatee to redeem it. 

If the property of another, left by legacy, was already acquired 
by the legatee (in the lifetime of the testator, or even after his death, 
before the legacy had been handed over), he could sue by the action 
ex testamento for its value if he had become possessed of it by pur- 
chase (or other mode involving sacrifice, as the testator had intended 
it to be gratuitous), but not if it had come to him as clear gain (ex 
causa lucrativa), or by way of gift, except in the case of master and 
slave, for the same thing left as a legacy by two testators to the 
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master and the slave will be binding on each heir, and in the case of 
the same thing left to the same legatee by two testators, if the value 
is first received from one the legatee can still sue the other for 
the thing, but not vice versa^ the general rule in obligations being 
that he who is debtor causa lucrativa in respect of a certain thing is 
released if the creditor becomes possessed of the thing through that 
title {omnes debitores qui speciem en causa lucrativa debent liberantur 
cum ea species ex causa lucrativa ad creditorem prevenissei^ Dig. 44, 
7, 17, Julianus). 

A legacy may be made (formerly only per damnationem) of a non- 
existing thing if it will hereafter come into being, e.g,^ the produce 
of such a field, or the child of such a slave. See for the continuance 
of this subject, par. 885, etc. 

868, Accrual between co-legatees — the jus caduca vindicandi of the 
caduca laws. Though the will valid, three cases of nullity in respect 
of the legacy may occur : — 

(i) Fro non scripto^ as when the legacy is void ab initio from, 

e.%,^ the legatee being already dead or incapacitated. 

(2) Irritum (or destitutum), as when the legacy fails because the 
legatee refuses to take it, or before the dies cedens is incapacitated 
by death, or maxifka, or media, c.d, 

(3) Ereptitiumy 2& where the legatee is deprived of the legacy 
on the ground of unworthiness, when generally falls to the fiscus. 
In the two first cases the legatee never had the right, and the 

legacy therefore lapsed to the heir, unless a co-legatee existed to 
take the lapsed share by right of accrual. 

870. The leges yunia Norbana, Julia testamentaria, and Papia 
Poppcea, based on the privileges of paternity, introduced special 
grounds of incapacity, and so modified the law of accrual that the 
latter only determined the order for applying the jus caduca vin- 
dicandi. 

Co-legatees ( collegatarii) are classified by Paul (Dig. 50, i6, 142) 
in three ways, viz. : — 

(i) Re, i.e., in respect of the thing only, as where the same 
thing is left in the same testament, but by different dispositions 
(disjunctim), e.g., Titio hominem Stichum do lego, Seio Stichum 
do lego. 

(2) Re et verbis, when left by one and the same disposition 
{conjunctim), e.g., Titio et Seio hominem Stichum do lego, 

(3) Verbis, i.e., by the words only, as where the same thing has 
been left, but with the shares indicated, e.g., Titio et Seio fundum 
aquis partibus do lego. In this case the recipients are not really 
co-legatees, for the gifts are separate ; but still the form of the 
legacy gave certain privileges in respect of the leges Julia et Papia 
Poppcea. Ste post, par. 875 (i). 

871. Historically there are three epochs to consider as to the law 
of accrual in respect of legacies. 

(i) Distinction of legacies into four classes anterior to the leges 
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yulia d Papia Pepptra. Here the law of accrual alone affects the 
legacy, the nature of which is rigorously determined by the terms 
of the formula : — 

(a) /Vr vtndicationem. In this case, whether conjuncHm or 
disjunctim, accrual takes place in respect of co-l^atees, for the 
ownership of the whoU thing is transferred to each, and a division 
of the property would result only from their own agreemoit [in 
solidum halmerant concursu res drvisa est) \ hence, if one fails to 
take his legacy the other gets the whole, though if verbis only, the 
&te of one part, even undivided, cannot affect the other, and 
therefore no accrual. 

(/3) Per damnativnem. Here, as by the general rule of law 
debts (nomtna), due or owing and existing in common, divide by 
their nature (the action familtce erciscunda not applying to them, 
see 12 Tables, v, 9 and 10), the legacy would merely give to each 
legatee the right of claiming the thing from the heir, and there 
would be no accrual, whether the legacy was conjunctinij ue., con- 
demning the heir to be liable to an action from each in respect 
of half of the estate, independent of the other ; e.g.^ Heres nuus^ 
fundum Titio et Seio dare damnes esto, or disjunctitiiy e.g.y Hera 
meus hominem Stichum Titio dare datnnus esto, Heres meus homi- 
nem Stichum Seio dare datnnas estOy ue., making as many debts as 
dispositions, so that the heir must hand over to each either Stichus 
or his value. 

(7) Sinendi modo and per praceptionem ; legacies of this clas, 
and in respect of the law of accrual gave rise to irreconcilable 
divergences of opinion. 

The accrual took place for the benefit of legatees (as also in the 
case of heirs) discharged of liabilities {sine onerey e.g., erect a monu- 
ment, make such a journey, pay such a sum to the heir, see post^ 
par. 924), for they profited by the accrual as a consequence, and in 
exercise of their right, and not by the will of the testator. 
875. The next epoch is that of the 

(2) System introduced by the laws Julia et Papia Poppcea, Under 
these laws (see part i, par. 369), heirs and legatees who were cceliba 
or orbi became incapacitated capere ex testamento {ante, par. 718), 
the aditio of the inheritance and the diei cessio of legacies {ante, par. 
850, and posty par. 986) were delayed until the opening of the will, 
and in the result dispositions valid under the civil law often failed, 
and donees otherwise capable lost their bequests, so that caducum 
became a new word with a special meaning not known to prior 
writers {e.g.., Cicero) ; and as at the same time tht jus capiendi ex testa- 
mento became separated from testamenti /actio, the word capere also 
acquired a special sense. 

In respect of accrual dispositions pro non scriptis, i.e., invalid ab 
initio, continued subject to the rules of the ancient law, whilst dis- 
positions valid in their origin but lapsing from ancient civil law 
causes were withdrawn by the lex Papia from the law of accrual, and 
became in causa caduci, i.e., in the condition of caduca, though not 
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actually caduca. As they were treated alike, and the word caducum 
applied inaifFerently to them, the distinction is immaterial, but arose 
as above stated, and not as Justinian (Cod. vi, 51) explains, viz.: 
that if the gifts valid in principle failed vivo testatore they were ca- 
duca^ whilst if mortuo they were in causa caduci. 

By the authority of the lex Papia Poppcea (not in execution of the 
will) gifts which were caduca or in causa cadtui were given to the 
favoured heirs and legatees (without distinction whether per vindi- 
cationem or per damnationem), not by right of accrual, but as a 
mode of acquisition ex lege, in the following order : — 

(i) Legatees conjunctini (being paires) re et verbis and verbis 

tantum^ though? why re tantum excluded (same anomaly exists in 

Art. 1044 and 5, Code Napoleon). 

(2) In default to heirs who yttrt patres. 

(3) In default to legatees who wtxQ patres, 

(4) In default to the public treasury {ad populum)^ though if all 
the instituted were coelibes, the ararium was defeated also, as the 
will fell to the ground for want of an heir, and the inheritance 
passed ab intestato. 

Like substitutions ^ and unlike accruals {ante^ par. 74^)) ^^^ gi^^ts, 
whether shares of the inheritance, legacies, ovfidei-commissay must be 
taken as the testator had made them, i.e., burdened with any charges, 
freedoms, legacies, ox fidei-commissa [caduca cum suo onerefiunt)^ for 
both (i.e., the substituted heir of the testator and caduca holder by 
the lex Papia) are called in place of the defaulter and like substitu- 
tions also the caduca require vindicating, not being forced on the 
recipient. 

Th-G personcB exceptcs (see part i, par. 369) yfhoisolidum capere 
possunt were : — 

(a) Impuberes and those over age {i.e., in respect of having 

children, the ages being fixed for men from twenty-five to sixty, 

for women from twenty to fifty years). 
(fl) Women entitled to the vacatio. 
(7) Spadones. 

(5) Persons absent on business of the state. 

(« ) Cognates to the sixth degree and to the seventh degree for 
the son of a cousin german on the mother's side (extended by in- 
terpretation to daughters also). 

({•) Persons connected by marriage (adfinitas) within certain 
(unknown) limits ? the same as applied to the lex Cincia. 
All ascendants and descendants of the testator to the third degree 
enjoyed the jus antiquum, including the right of accrual sine onere^ 
a privilege not accorded to persons simply classed as excepta. 
The caduca laws, therefore, made in respect of : — 
Testamentary dispositions, three classes, viz. : — 

(a) Pro non scriptis, 

(/3) Caduca, proper. 

(7) In causa caduci; but the laws only applied to the two last. 
Persons, four classes, viz. : — 
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(a) Those under these laws {ue,, all but those excepted) and 
liable to be deprived of the/Mx capUndi ex tatamento, 
(iS) Those excepted and possessing the solidi capacitas. 

(7) Those able to claim the benefit of these laws, and in de- 
fault X^Mtfiscus, 

(8) Those having the/tfj antiquum, 

Thifate of the testamentary gifts, two distinct rights, viz. : — 

(a) The right of accrual, according to the ancient roles apply- 
ing to all persons, in respect of gifts pro non scripiis, and to any 

mode of lapsing in respect of persons having the/wx antiquum, 
(i9) TheyMj caduca vindicandi of the new rules. 

881. In the third epoch or — 

(3) Systan under Justinian, the rules as to accrual applied to 
all legacies, as between co-legatees, to whom the same thing had 
been left, but if — 

(a) Reel verbis (conjunctim), the accrual is voluntary, but with 

its liabilities attached. 

(fi) Re {disjunctim) the accrual (or rather non-diminution) is 

compulsory, but sine onere. 

(>) Veriis tantum, then, as not really co-legatees, there is no 

accrual, and the preference rules of the leges yulia and Papia 

Foppaa no longer applied. Ante, par. 870 (3) and 875 (i). 

If the legatee died before the right of accruad arose but after the 
dies cedens in respect of his own legacy, he transmitted the right to 
his heirs, i,e,, it fell to the juridical /«rj^;fa, whether that /^rj^Tna was 
sustained by the legatee or his heirs ; the expression being incorrect 
that in this case the right falls not to the person, but to the share; 
for the share might have been consumed {e,g,, in the case of money), 
or passed into third hands {.e.g., in the case of the share of an estate 
sold), yet the right would not accrue to the third party, but to the 
heirs of the legatee. 

For the surviving co-legatee's rights against the heirs of the de- 
ceased co-legatee in the particular case of usufruct, see ante, par. 
496. 

If there were more than two, the accrual took place propor- 
tionally, co-legatees re and re et verbis, having a preference, as 
an estate left to A., and B. C, and D. £. F., then the di\dsioa 
would be into three parts, of which A. had one, B. C. one, and 
D. £. F. one, and if, e.g., C. failed, B. took his share, and so on. 

Justinian endeavoured to efface the very name of caduca (see part 
i, par. 369), but the traces of the ancient law remaining in the 
Digest have led to much confusion on the part of the commentators. 

885. (§ ix) Things which muy be left by legacy (continued). In 
the case of the legacy of the estate of another made to a l^;atee 
who had purchased the nuda proprietas, and to whom the usufruct 
subsequently gratuitously fell, Julianus held that the legatee could 
bring the action ex testamento, to recover the estate, it being in the 
province of the judge to direct payment of the value, less the usu- 
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fruct, for, as the estate had been left, not the cost of the nuda pro- 
prietas^ the claim would not be faulty on the ground of plus petitio 
{p>osty par. 2154), as the usufruct would be regarded as a servitude 
which was always held to be tacitly deducted, and the plaintiff 
-was entitled to the most favourable interpretation of doubtful words 
in the intentio. 

886. (§ x) A legacy of the legatee's own property, according to 
Ulpian (Digest 30, i, 41, § ii) and these Institutes, was void (see 
exception in the case of the liberatio of a debt, post^ par. 889), even 
if alienated subsequently to the making of the will, for by the Cat, 
reg. {antgy par. 857) it was voido^ initio, though Celsus {Dig. 34, 7, 
I, § ii) thought this case fell within the exception and not under the 
rule ; but if the testator believed it belonged to the legatee or to 
another, yet really the testator's own property, the legacy was valid, 
as the actual facts were held to govern the case. 

888. (§ xii) Justinian confirmed the opinion of Celsus (which was 
contrary to the general view, Gai. Inst., ii, § 198) that the aliena- 
tion by the testator of the whole or part ; or mortgaging the estate, 
did not revoke the legacy unless the intention to do so was manifest, 
and in any case the part not alienated was due. The heir, also, 
might have an action brought against him to redeem the mortgage. 

889. (§ xiii) The legacy of release {liberatio) of a debt, although, 
in fact, giving the debtor his own property {ante, par. 886), was 
valid, and whether in the form "I leave such a debtor his liberatio", 
or ** I forbid my heir to claim the sum", or **I leave such a debtor 
what he owes me", the heir could not sue him, i.e , the debtor 
could oppose the exceptio doli to the heir's suit, though the liberatio 
was not, according to the civil law, a recognised mode of extinguish- 
ing obligations, and the debtor could bring an action ex testamento, 
to compel the heir to release him by some method known to the 
civil law, e.g., acceptilatio (part ii, par. 211, 3), and if it was only 
possible to free the debtor by pact (as where the legacy of release 
was made to one of two co-debtors, jointly liable for the whole, 
when acceptilatio with one would destroy the debt due from the 
other), the pact would take the place of the legacy, and so secure 
the debtor. The gift to the debtor of the evidence of the debt 
{chirographum) would at least hold as a fidei-commissum. The 
debt might be due to the heir or to a third person, in which latter 
case the Keir must procure a liberatio for the debtor, though, if the 
legacy simply deferred the payment {ad tempus), the legatee has 
only the dilatory exceptio doli mali if sued before the expiration of 
the time. 

892. (§ xiv) The legacy of a debt to a creditor by his debtor was 
invalid, as giving him nothing (though ? the ex testamento action 
might be preferable to the action for the debt) ; but it would be 
valid if the legacy was simple, whilst the debt was due at a term or 
on a condition, even if these occurred in the lifetime of the testa- 
tor, because the legacy was valid originally ; and so the legacy to 
the wife of her dowry was valid because by the ex testamento action 
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she would get it without the delay and possible set off attaching to 
the restitution of the dowry by means of the action rei uxoria (hence 
the expression dos praUgata), and according to the raXe falsa demcn- 
stratio non nocet (see post^ par. 912); though the wife had not bronght 
any dowry, still the l^acy was valid if a certain sum or object lad 
been specified in the will. 

895. (§ xvi) Loss^ accruals^ or diminutions of property left by 
legacy. The loss falls on the legatee if the thing perishes without 
the act of the heir [sine facto heredis)^ though if this happens after 
the dies ctdit (ante, par. 850), he acquires rights as to debris and ac- 
cessories. So, if the slave of another becomes free, he is no longer 
a thing in commerce [ante, par. 865); but if the slave belonged to 
the heir and was freed by him or given to another who freed him, 
the heir is liable whether he knew or not of the legacy. 

896. (§ xvii) If the l^acy includes several distinct and separate 
objects the loss of one does not entail the extinction of the legacy 
in respect of the others, e.g., propter dignitatem hominum, the chil- 
dren are still due (as exceptions to the rule of accessories, part ii, 
par. 361) after the death of the mother in the case of a legacy of a 
slave and her children, so the legatee is entitled to the vicariiy i.e., 
the assistants of a deceased ordinarius slave {Le., one occupying a 
special position, as steward, cook, etc., ante^ par. 47), though in- 
cluded in his peculium. But the low of the principal object extin- 
guishes all rights to accessories^ e.g., the peculium of a deceased slave 
left by legacy is not due, nor the instruments of culture, etc., of an 
estate subsequently alienated, after being bequeathed, together with 

A the appurtenances,whether for profit and pleasure (fundus instructus) 
or only for culture [vel cum instrumento) ; though, according to Pad 
(Dig. 33, 7, 5), a bequest worded fundum et instrumentum would 
be equivalent to two separate legacies. 

897. (§ xviii) Diminutions or accretions after the dies cedit of a 
legacy of a flock (see part ii, par. 143, 2) are the loss or gain of the 
legatee, so that he can still vindicate his legacy, though reduced to 
one sheep, and so the fixtures, as columns, marbles, etc., added since 
the making of the will and the dies cedit, are included and the Ieg«itee 
is still entitled to the land, though the house is burnt or otherwise 
destroyed (see as to different rule in the case of usufruct, ante, par. 
488, 6). 

898. (§ xx) TYit peculium {ante, par. 611, 616), like a flock [ante, 
par. 897), was looked upon as a universality which increases or 
diminishes, and hence, if it was given as a legacy purely and simply 
to a stranger, the dies cedit was fixed at the death of the testator, 
and accruals or diminutions in the lifetime of the testator were the 
loss or the gain of the legatee ; but unless they were derived fix)m the 
peculium or were accretions to it, this did not give the legatee the 
acquisitions made by the slave after the death of the testator and 
before the aditio, though the slave himself would get these if, being 
the testator's own slave, the peculium was given him with liberty; 



BOOK II— TIT. XX. 207 

'or the dies cedit in this case only begins at the aditio {ante, par. 
^55» 4)' On the other hand, the slave freed by testament had no 
ri^ht to his peculiumi unless it is given him as a legacy, in which 
case he is deprived of the right to claim sums advanced to the 
master out of the peculiuniy but a slave freed inter vivos has a right 
Lo his pecMliunty unless it is taken from him, and it may be given him 
Indirectly, if, e.g.^ ordered to be free after making up his accounts. 

899. (§ xxi) Things which may be left by legacy (continued). As 
both corporeal and incorporeal things may be given as legacies, the 
testator may leave what is owing to him (unless he has demanded 
payment in his lifetime, post, par. 936, a), but as the juridical per- 
sona of the deceased passes to the heir and not to the l^atee, the 
heir is the real creditor in respect of this legatum nominis^ though 
he is bound to allow the legatee to use the actions available against 
the debtor. The heir might also be validly called upon in a legacy 
to do or not to do acts, provided they were neither impossible nor 
unlawful, as to rebuild the house or pay the debts of the legatee, 
and so he might be required to allow the legatee to do. 

901. (§ xxii) A legacy of a thing not determined specifically (part 
ii, par. 139), but generally, is called by commentators a legatum 
generis. It was indispensable that it should be determined within 
certain limits {e.g,^ a horse, a slave, whether in the inheritance or 
not), otherwise the legacy was void on the ground of uncertainty, 
e.g.y an animal, or a plant, or a house, an estate when neither 
existed in the inheritance. 

According to the old law, if the legacy was per vindicationem 
[ante, par. 837), then, as the object must have been in the inherit- 
ance, the choice would be with the legatee, for, as he had a real 
action (m vindicatio), this required him to point out the thing 
claimed, but if it were per damnaiionem, the thing need not be in 
the inheritance, and the legatee, having only a personal action, the 
heir (as in all cases of obligations) released himself by himself choos- 
ing and giving the thing. Under Justinian, as both real and personal 
actions were available to the legatee, he had always the choice, ex- 
cept that, as only a personal action was possible in respect of things 
not in the inheritance, the heir would in such cases have the choice, 
unless the testator had directed the contrary, and the choice, which- 
ever side it lay, could not be of the best or worst. 

903- (§ xxiii) The optionis legatum was not the legacy of a thing, 
but of d right of election ; the legatee was at liberty to take the best 
thing, and had the action ad exhibendum to compel the heir to pro- 
duce the things for choice. Being a personal right, it died with the 
legatee, but Justinian (Cod. vi, 43, 3) extended the right to his heir ; 
and if the optio was left to several co -legatees, or there were several 
heirs of the one legatee, and they could not agree, the election was 
decided by lot. 

904. A partitiOf i.e., a legacy of part of the whole inheritance 
(pars bonorum) could be left by the testator {Heres meus cum Titio 
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hereditatem meam partUo dividito, Ulp., Reg., xxiv, §25), either as 
a fixed share, or if not fixed, then held to be half ; though, even if the 
whole of the property were so left, the l^gatarius partiartus was not 
the successor to the persona, i.e., not the heir, but only an acquiier 
of property by universality, so that the gift was lost if the institu- 
tion of the heir failed, and hence also the heir must sue and be sued, 
involving reciprocal stipulations {jstipulaliones partis et pro park) 
between the heir and the legatee to adjust the respective shares of 
gain or loss (Gai. Inst, ii, § 254), but this kind of legacy is not 
mentioned in Justinian's Institutes, as it had disappeared in the 
fusion of legacies and fidei-commissa : 

* 

906. (§ xxv) Persons capable of receiving legacies. Originally, 
testamentary bequests were invalid if in favour of persons not having 
testamenti f actio y and uncertain persons were also excluded, both in 
respect of legacies and fidei-commissa, for the testator must have a 
fixed intention, though a gift to an uncertain person out of a certain 
number of persons was valid [e.g. Ex cognatis meis, qui nunc suntj 
si quis filiam meant uxorem duxerit ei heres meus illam rem dato] ; 
and in any case of uncertain persons, if the legacy or fidei-commissum 
had been paid over by mistake it could not be recovered back, /.i, 
the condictio indebiti would not lie. The incapacity also extended to— 

907. (§ xxvi) Posthumous strangers, though they could be insti- 
tuted heirs provided they were not the issue of the testator and a 
woman whom he could not marry {nisi in utero ejus sit qua jure 
nostro uxor esse non potest, § xxviii). 

908. (§ xxvii) Justinian altered the whole law on this subject in 
his first code, only a short abstract of which exists in the second 
(part i, par. 550^, and uncertain persons (including postumi stran- 
gers), corporations, and the poor, could receive legacies or jidci' 
commissa ; and the privilege was extended to a legacy of /i^fr/y, 
though not to the nomination of an uncertain tutor. See antt, par. 
182, 697 (3), 718, 720. 

912. (§ xxix) If the demonstratio, i.e., the mode of pointing out 
the particular person, was incorrect, as an error in the name or 
characteristics, the legacy or inheritance was not lost (nequ^ ex falsa 
demonstratione, neque ex falsa causa legatum infirmaiur, Ulp. Reg. 
24, § 19, see ante, par. 892), provided it was evident whom the 
testator meant ; otherwise the legacy was held pro non scripto ; and 
the same remark applies to the determination or limitation ; e.g., I 
leave a legacy to the first child bom of such a woman, in which case 
the bequest will only fail if nothing falls within the limitation, and 
so in respect of (§ xxxi) the cause or motive inducing the testator to 
make the bequest ; an erroneous statement would not necessarily 
render the legacy invalid, it being solely a question of the intention 
of the testator to make the gift, though if put conditioncUly (^.^., 
Titio si negotia mea curaverit^ fundum do lego), performance would 
be requisite. 
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916. (§ xxxii.) In strictness an heir could not be a legatee in the 
same succession, i.e.^ at the same time creditor and debtor to him- 
self (though if several heirs, one might be, for the charge in respect 
of the l^acy would exist against the others) ; hence if the heir 
acquires by virtue of the institution, he cannot also acquire through 
a person in his power, so that a bequest pure and simple to his 
slave would be under the cat. reg, {ante, par. 857) v<nd; though, as 
this rule does not apply to conditional legacies, and in such cases 
the slave (or person alieni juris) acquires lor him, in whose power 
he is at the dies cedit {ante, par. 855) if the slave had become free, 
or fallen under another person's power, the validity of the bequest 
would be upheld in confirmation of the opinion of Sabinus and 
Cassius in respect of conditional gifts, as opposed to the Proculians, 
who held all such legacies invalid, and Servius Sulpicius, who held 
them all valid (Gai. Inst, ii, § 244, Ulp. Reg. 24, § 23). On die 
other hand (§ xxxiii), a legacy to the master of z, slave instituted 
heir may be valid, for the slave acquires for the master by whose 
order he makes aditio {ante, par. 616), and therefore the moment 
of the death of the testator fixes the dies cedens in respect of the 
legacy for the master, but if the slave becomes free, or is alienated 
prior to the culitio, he or his new master will acquire the inheritance 
as distinct from the legacy of the former master, though if the slave 
remaining in the same condition makes aditio by order of the legatee 
the legacy vanishes (Gai. Inst, ii, § 245). 

921. (§ xxxiv) fVho may be charged with, and how a legacy may 
be left. Formerly all dispositions preceding the appointment of the 
heir were invalid, and only the testamentary heir could be impera- 
tively ordered to hand over legacies {ante, par. 191, 646), but under 
ytistinian (Cod. vi, 23, 24) the order or place in the will was of no 
importance, and legacies burdening other than the testamentary 
heir were valid as jldei-commissa {ante, par. 834). 

924. The conditions affecting legacies might go to the existence, 
the extent, or the execution of the bequest : — 

(i) A condition {conditio) subordinates the legacy to a future 
and uncertain event. If impossible or unlaw/ul, the gift was held 
pure and simple, and the condition struck out {pro non scripto, 
see below (4), and ante, par. 735). If consisting in a negative 
fact {e.g., I leave 100 solidi to Titius, si in capitolium non ascen- 
dent or si Stichum non manumiserit), then, as the condition could 
not be accomplished before death, the method was introduced by 
Quintus Mucius Scaevola of allowing the l^^tee to receive the 
bequest on giving the heir security {Miiciana cantio) for the resti- 
tution of the gift in the event of the accomplishment of the condi- 
tion, and this formula was subsequently applied to heirs similarly 
instituted. Conditions inherent, or implied in the nature of the 
legacy, whether expressed or not, did not render the gift less pure 
and simple, e.g., ** I leave 10 solidi to Gains if he survives me," 

< 

p 
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or, " the stipulatioQ in respect of the dowry shall be Yoid if the 
marriage does not take place." 

(2) The mode {m<Hiuj) of carrying out the intention of the 
testator did not a^ffect the right oi the legatee to immediately 
demand the gift, bat he had to giye secority to the heir, and the 
bequest might be reclaimed if the act was not performed, f.g.j 
Ludis Pulpitis Comdiis, ad monumentum meum tedificoMdum 
milU lures mnu dcUo, 

(3). A term {dies) might be annexed to a I^;acy, whether cer- 
tain {dies certus^ e,g,^ three years after my death) or uicertain 
{dies incertus, e.g.y at the death of my heir), and in respect of the 
latter Papinian (Dig. i, 35, 75) lajrs down Dies incertus cm- 
ditionem in testamento facity and Ulpian (Dig. 30, i, 30, § 4), Dia 
incertus appellatur conditioy the effect of which maxims was that 
(a) for the institution of the Aeir{ante, par. 735) such a term could 
be made, though, as a general rule, an institution at a date vas 
void, and {fi) for a legacy the same rules were applied as in 
respect of conditional bequests. It was necessary that the eyeat 
should be accomplished in the life time of the l^atee {i.e., that 
the dies cedit should have been fixed in his favour, ante, par. 850), 
in order to transmit the right to his heirs ; but if the term, although 
uncertain, must necessarily fall in the lifetime of the legatee, 
there was no condition, as, e.g,, I leave Titius when he shall die 
{cum ipse legatarius morietur\ when it was held that the uncertaia 
term must arrive, as he lived at the moment he ceased to live, and 
therefore the heirs could certainly take. Justinian also (§ xxxv) 
destroyed the subtle distinction between the words at the death 
and cifter the death, and made legacies valid which were to be 
paid after the death of the heir or legatee, though formerly these 
were void on the ground that the former could never become- a 
debtor or the latter a creditor in respect of the bequest. 

(4) A penalty {potna nomine) was only a particular kind of con- 
dition {e.g., if my heir does not give his daughter in marriage to 
Stichus I leave 100 solidi to Titius), and was formerly void, as 
implying a burden on the heir {quod coercendi heredis causa relin- 
quiiur), as opposed to such a condition imposed on the legatee 
which would be perfectly valid {e.g., I leave 100 solidi to Titius 
if he gives his daughter in marriage to Stichus). Justinian (Cod. 
vi, 41 ) abolished the distinctive character of this kind of l^acy, 
so that it was only void if the condition was impossible or unlaw- 
ful, because it was not just to punish the heir by compelling him 
to pay a legacy for failing to perform a condition so tainted, 
though in the opposite case a legacy involving an impossible or 
unlawful condition was held pure and simple, because the legatee 
ought not to be punished for failing to perform such a condition. 
The same rule as to a condition poena nomine wais applied to 
liberty, the institution of the heir, and to fdei-commissa, as also 
to the revocation and transference of legacies, as, e.g., •* I leave 
100 solidi to Primus, and if he does not drink the Tiber dry 
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does not kill Gaius I transfer the legacy to Secundus, or I revoke 
it," where the impossible and unlawful condition would render the 
transference and revocation null. 

•• 
Tit, xzi. De ademptione et translatione legatorum. 
936. A l^acy valid in principle may be subsequently annulled 
by : — 

(o) Revocation {ademptio) by some contrary disposition in the 
same testament (formerly contrary words required, e.g.f in the 
legacy per vindicc^tionem, do lego by non do, non lego, otherwise in 
the eye of the civil law the legacy existed, and the legatee could 
only be repelled by the exceptio-doli), or in codicils, or the revo- 
cation might not be expressed but implied, a sufficient manifesta- 
tion of the will only being requisite, as, e.g., in the case of erasure 
in the will, or destruction of the thing, or putting it out of 
commerce, as by freeing a slave {ante, par. 895), or by making a 
thing sacra or religtosa, or alienating it (when effect depended on 
circumstances, ante, par. 888), or calling in the debt left as a 
legacy {ante, par. 899), or through enmity springing up between 
the testator and the legatee. 

(/S) Transference {translatio) which may include revocation as 
regards one together with a gift to another, and results from a 
change of (i) the legatee, e.g., Hominem Stic hum quern Titio 
legavi, Seio do, lego, or (2) the heir who is to give the legacy, or 
(3) the thing which is to be given, or (4) the condition. The 
legacy so transferred passes with all its accessories, conditions, 
and liberties (cum sua causa), and the incapacity or refusal of the 
second will not prevent the revocation in respect of the first 
legatee, though in the case of the thing only being changed, if 
the second gift fails the first holds good, as the testator would be 
held not to have intended the legatee to be deprived altogether. 

939. A legacy may be extinguished independently of the will of 
the testator by : — 

(i) The will becoming ruptum, irritum, or destitutum when 
from the want of an heir there is no debtor [ante, par. 773). 

(2) The legatee dying or ceasing to have testamenti /actio before 
the dies cedit, when from the want of a legatee there is no creditor 
{ante, par. 850). 

(3 ) The thing perishing or ceasing to be in commerce when 
from the want of the thing the debt could not be discharged {ante, 
par. 895). 

(4) The gift being withdrawn from unworthiness {ereptitium). 

Tit. xxii. De lege Falcidia. 

940. The effect of the unlimited power of disposal implied in the 
words uti legassit sua rei ita jus esto (12, Tables v, 3), was that 
many persons died intestate, as the heir would not accept the 
worthless inheritance. 

To remedy this the plebiscitum called the lex Furia (testamentaria) 
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was passed (?) B.C. 183, by- which, excq>t in the case of certain 
persons, no one was allowed to take as a l^acy, or mortis causa 
donatio^ more than looo asses ; but this plan failed, because tk 
testator could exhaust the inheritance by multiplying the number of 
legacies of 1000 asses (Gai. Inst, ii, § 225). After this the flAin- 
cUum proposed by Cato and known as the 

Lex Voconia {Ustamentaria) was passed in (?) B.C. 169, by which, 
besides the restrictions as to women being heirs, in order to prevent 
the dispersion of large fortunes {ante, par. 718, 2) it was pro>ided 
that no legatee or donee mortis causa should take more than the 
heir, but this also failed, because the testator could so reduce the 
l^acies by multiplying them, that the heir would get but a smill 
portion (Gal. Inst, ii, § 226). 

Finally, a few years before the death of Cicero, fiscal motives due 
to the loss by the state of the tax on wills, led to the passing of the 
Lex Falctdia<t B.C. 40, forbidding more than three-fourths of the 
property to be left away by l^[acy, so that whether there were one 
or several heirs, he or they would at least get one-fourth of the 
property known as the quarta Falcidia^ or quarto, or Falcidia. 
The provisions of the law were subsequently extended — 

(i) By the s.c. Pegasianum {post, par. 959, 2) to fidei-commis- 
sary inheritances, and to fidei-commissa, with which the institated 
heir was burdened. 

(2) By a rescript of Antoninus Pius to fidei-commissa imposed 
on the heir ab intestato, so that the original intention of the law 
was lost sight of {post, par. 968). 

(3) By a rescript of Severus and Antoninus to donations moriii 
causa, 

(4) By a constitution of Diocletian and Maximian to gifts 
between husband and wife, and finally gave rise to the theory of 
the portio legitima {ante, par. 794) ; but the lex Falcidia did not 
apply to military testaments, nor to some other privileged and 
exceptional cases, and Justinian (Novel i, c. 2, § 2) gave the 
testator the right to expressly or tacitly forbid its application. 
943* (§1) '^^^ calculation in respect of the lex Falcidia was made 

separately for each, so that if several heirs were differently charged 
with legacies they each obtained one-fourth of their share, but this 
right was confined to testamentary or ab-intestato heirs, and was 
not conferred on legatees or fidei-commissarU charged with fidii- 
commissa, 

944. (§ ii) The calculation as to the value of the inheritance and 
of the legacies was made as from the date of the death of the 
testator, and (§ iii) debts, funeral expenses, and the value of slaves 
freed deducted, after which gains before the aditio fell to the heir, 
irrespective of the one-fourth, but if only three-fourths were left by 
legacy, though before the culitio great losses occurred, the l^tees 
could claim the whole, except that as in this case the heir might 
refuse to make the aditio, the legatees, to avoid the total loss of 
their legacies, would come to terms with him. 
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Tit 3cxiii. De Fidei-commissariis Hereditatibus. 

949. Th& fidei-commissaria heredUas, or universal trust, had for 
its object the inheritance, or a definite share of it, with a trustee 
substituted by the deceased for the civil heir, as opposed to the 
fidei-commissum singula ret, or particular trust (see post, par. 971 ), 
which had any other thing than the inheritance for its object {e.^., 
a determinate thing in kind, as money, or in species, as a particular 
slave, or a universality, as a peculium or a flock), and in which a 
trustee of the particular object was substituted for a legatee. 

950 (§ i) Historical origin offidei-commissa. If a testator desired 
to leave anything to persons unable to take directly by way of in- 
heritance or legacy (e.g., provincial /^>r^n«i, female citizens under 
the lex Voconia, the proscribed by the lex Cornelia, posthumous 
strangers or other uncertain persons, as municipalities or the poor, 
those falling under the lex (Elia Sentia, Junta Norbana, Julia and 
Papia Foppaa), it was the custom to intrust the bequest to the good 
faith of those who could validly take under the wilL Hence these 
gifts acquired the name of fidii-commissa ; and though afterwards 
regulated by law, yet, as their foundation rested on the wishes of 
the deceased and not on legal rules, they always received a large 
and favourable interpretation. Not being binding in law, testators 
endeavoured to secure their performance by appealing to the 
religious feelings or conscience of the person entrusted, and hence 
the introduction on the part of the trustee of the oath by Jupiter, 
by the Lares, etc., per scUutem, per genium principis. The use of 
fidei'commissa in this way had, before the time of Cicero, acquired 
the common assent, and subsequently the Emperor Augustus (see 
part i, par. 350, 378, and post, par. 973) yielded to the general 
opinion at first by special intervention in such cases, as, e.g., where 
a freedman refui^ed to restore a fidei-commissum to his patron in 
spite of his oath to the deceased (Cic. in Verr. ii, i, 47), and then 
(though no civil law action was permitted) by vesting a permanent 
exceptional jurisdiction in the hands of a special Praetor acting 
cxtra-ordinem {Fidei-commissa nan per formulam petuntur; ut 
legata, sedcognitio est Roma quidem consulum out prcetoris quifidei- 
commissarius vacatur ; in provinciis vero prcesidum prdvinciarum, 
Ulp. Reg. 25, § 12, Gai. Inst, ii, § 278, and see post, par. 993). 
After trusts became thus sanctioned it was found necessary to curtail 
their effects, and the s.c. Fegasianum {post, par. 959, 2) brought 
them within the leges Julia and Fapia Foppaa, so that the heir who 
carried out a secret trust in favour of persons incapacitated by these 
laws ran the risk of losing his quarta Falcidia on such portions of 
the inheritance, and a senatus consultum under Hadrian forbad 
these trusts in favour of peregrini, uncertain persons, and posthu- 
mous strangers. 

959. An heir (the fiduciarius) must first be duly appointed (but 
^tpost, par. 968), and then he must be requested by the testator 
(the fidei'committens) to hand over the inheritance to another (the 
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/uUi'Commissarius), whether the whole or in part, purely or on a 
condition, or at a term ; €.§,, Lucius TUius Heres esto, . . Rogo U^ 
Lmci Tiii ut cum primum possis kereditatem nuam adire cum Gaio Sao 
reddcLS ratituas, 

• As the fiduciarius after handing over the property still remsuned 
heir, the fidei-commissarius was at first looked upon as a purchaser 
(Olim autem nee heredis loco crat ncc legcUarii sed potius ^emptoris, 
GaL Inst ii, § 252), and a fictitious sale of the whole or part of the 
inheritance was made, involving the ordinary stipulations between 
vendor and purchaser (empta et vendita hereditatis stipulationes) as 
to reciprocal obligations for either party to sue or be sued as an 
agent for the other. 

In time Xiktjidn-commissarius (in defiance of the principles as to 
the juridical persona of the deceased) came to be viewed some- 
times as — 

(i) An heir, when by the senatus consuitum TrebeUianum 
(passed in A.D. 62, under Nero, in the consulate of TrebelUta 
Maximus and Annsus Senseca, see Dig. 36, i, i, § 2) all the 
actions lying for and against the heir, in respect of the portion or 
the whole of the inheritance for which he was trustee, were trans- 
ferred for and against him, ue., utiles were substituted by edict 
for the civil actions of the heir, and though strictly the heir might 
still be sued, he could plead the restitutce hereditatis exceptio, and 
the debtors to the estate had an exceptio against him if he sued 
them. 

(2) A legatee and then the s.c» Pegasianum (passed ? A.D. 70 to 
76, under Vespasian, in the consulate of Pegasus and Pusio), 
besides other provisions {ante, par. 950) enacted that the heii 
might retain one-fourth of the fidp-commissum (quarta, Fal- 
cidia, commodum, beneficium legis Falcidia, and incorrectly called 
by commentators quarta Trebelliana), whether in respect of the 
inheritance or of particular objects, in those cases where he-would 
other Mrise refuse to make aditio on the ground of having to hand 
over the whole or so much of the inheritance as rendered it not 
worth his while to be troubled with it, i.e,, the lex Falcidia {ante^ 
par. 940, l) was extended to this case, and Xht fidei-comTnissarius 
thereby assimilated to the legatarius partiarius {ante, par. 904), 
and being loco legatarii, similar stipulations, partis et pro parte,yfext 
entered into with the heir (Gai. Inst, ii, § 254 ). 
964. (§ vi) lience, if the heir was not required to hand over more 
than three-fourths of the estate, the s.c, TrebeUianum applied, other- 
wise the s.c, Pegasianum, and if in the latter case the heir did not 
exercise his right to retain one-fourth, then he fell back upon the 
stipulations empta et venditce hereditatis (Gai. Inst., ii, § 257), and 
if the heir suspecting the inheritance to be onerous, refused to in- 
terfere, the J.f. Pegasianum provided that the fidei-comtnissarius 
might apply to the praetor to compel the heir to make the aditio 
(jussu pratoris adeat), in which case actions for and against the 
fidei'commissarius would be given as if under the s.c, TrebeUianum, 
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966. (§ vii) Papinian considered the dispositions of the s, c, 
Pe^asianum as vexatious on account of the risk incurred by the 
heir or the legatee of the non-fulfilment of the stipulations by the 
insolvency of one of them, and y»sHnian united the two senatus-con- 
sulta into one under the name of the former ( Trebellianum), the re- 
sult being that 

(i) The heir always had the right to retain one-fourth. 

(2) The actions were always transferred to the fidei-commis- 
sarius, and therefore he was always loco heredis; but as to his 
right to retain the quarta see posty par. 969. 

(3) If the heir had transferred the whole inheritance, he could 
sue for one-fourth back. 

(4) If the heir was to retain or take beforehand an object or a 
sum of money or any large or small portion of the inheritance 
equal to one-fourth, this was reckoned as the quarta , but viewed 
in the light of a legacy, and therefore not liable to debts, so that 
the heir, as a legatee, was released from liability and all actions 
passed to Xh& fidei-commissarius, 

(5) If the heir was required to hand over the inheritance, re- 
serving to himself one-fourth, then the actions divided propor- 
tionately, and the heir would still be looked upon as occupying 
that capacity, and therefore liable to actions arising in respect of 
his fourth share. 

968. (§ x) Justinian confirmed the extension by Antoninus Pius 
of the provisions of the s,c, Trebellianunt to fidei-commissa ab in- 
testato (see ante^ par. 940), so that such gifts could now be made by 
codicils, whether testate or intestate {.posty par. 973). 

969. {§ xi) T\!it fidei'commissarius may himself be requested to 
hand over the thing, in whole or in part, or a different thing to an- 
other and that other 'again, but these persons would not be entitled- 
to the quarta, because the only object of the lex Falcidia was to in- 
sure an heir to the inheritance, and h6nce a difference still existed 
between the institution and the fidei-commissary heir, though if the 
heir had made the aditio by order of the praetor, and had not de- 
ducted his fourth, the Jidei-commissarius would be entitled to do so 
in his place. 

970. (§ xii) As opposed to the institution, in which correctness as 
to form was essential, the intention of the deceased alone con- 
trolled the devolution oi fidei-commissa, and (after Justinian) legacies 
also, so that the requisite formalities (viz., writing or five witnesses) 
were merely means of proof, and if these were wanting the fidei- 
commissarius, after having himself sworn to his own good faith 
[,cum prius ipse de calumnia furaverit), could compel the heir or 
legatee or other trustee to take an oath that he had not been charged 
with the trust. 

Tit zxiv. De singulis rebus per fidei-commissum re- 
lictis. 

971. (§ i) Though a legatee could not be charged with a legacy. 
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either he or the hdr might be trustees in respect of ^fidei-commissum 
{ante, par. 949). 

The snbject-matter of the trust (as in the case of a l^:acy >t 
damnatumem, ante, par. 837, 2) might belong to the heir, to the 
legatee, to ihicfidd'commissariusy or to any other person, in which 
latter case (under yustiman) the trustee was bound to purchase it, 
or if unable, then to pay oyer its value, though in the time of Gams 
(Inst., ii, § 262) some juris-consults held the trust extinguished if 
the owner refused to selL Any excess in the value of the object of 
the trust over the gift in the testament was invalid, it being a gene- 
ral Tnaxim that no one was bound to hand over in the form of a 
legacy more (han he had himself received under the wUl ; but this 
was qualified by the rule si quantitas cum quantitate conferatury so 
that if the price of a house or slave of another exceeded the sum 
the trustee had received, he was not bound to purchase them; 
though, on the other hand, if he accepted, e.g., a sum of money, he 
could be compelled to carry out a trust which required him to hand 
over a house or slave of his own, as it was presumed that he had 
calculated the value of the trust before accepting the testamentaiy 
bequest. 

972. (§ ii) A distinction, however, still existed between freedom 
by legacy (t. e,, directly) and by fidei-commissum (see ante, par. 57 
and 846) ; for, in the latter case, the heir, l^^atee or fidei-commu- 
sarius, might be charged to free the slave oi another, and that other, 
if he had taken any bequest from the deceased, would be bound to 
submit; but otherwise, if he refused to sell the slave, Justinian held, 
overruling the opinion of Gaius (Inst., ii, § 265) and Ulpian (Reg., 
ii, § 11), and confirming the rescript of Alexander (Cod. 7, 4, 6), 
that the gift of liberty was not extinguished, on the ground that no 
sum could be substituted as the value of the liberty, but that it 
was only deferred until a better opportimity. 

If a testator freed a slave directly, who 'Could only be. fi:eed per 
fidei-commissum, the disposition would be valid as the latter. 

Tit XXV. De CodicilUs. 

973. According to strict law, no new disposition, however trivial, 
could be added to a testament without re-making the whole; but 
Lucius Cornelius Lentulus (consul in B.c. 2), when dying in Africa, 
charged the Emperor Augustus with certain fidei-commissa in codi- 
cils confirmed by his testament. Augustus carried out these trusts 
(which are said to have been the origin also of fidei-commissa, but 
see ante, par. 950), and subsequently others followed his example; 
whereupon, on the advice of Trebatius and other juris-consults, 
their validity was admitted (see part i, par. 378) ; and, finally, 
Ijibeo himself having left codicils, their legal force was admitted 
by all. The name was derived from the smaller form of tablet 
{codicUlus), which was used instead of the larger sized codex (tabula 
lignum), on which the testament was written, and as formerly direc- 
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tions in codicilli only had the force of fidH'Commissa^ they were 
sometimes called epistola fidei-commissaria. 
Codicils may be made either : — 

(i) Ab intestatOf in which case their validity or nullity depended 
on themselves. They could only contain fidei^ommissa, as, ac- 
cording to the civil law, legacies could not be charged on heirs 
ab inUstato ; but all or any part of the inheritance (Gai. Inst., 
ii» § 273), as well as particular objects, might be included. 

(2) Attached to, and confirmed by, an anterior or posterior 
testament, and they may then contain not onXy fidei-commissa but 
legacies, revocations of legacies, direct freedoms, giving of tutors, 
etc., but the inheritance could not be directly given or taken 
away, nor could exclusions be inserted in them or a condition 
attached to the institution or the substitution of the heir. The 
date of the making of the will is calculated for their dispositions, 
and being viewed as a part of the will itself, they, as an accessory, 
shared the fate of the principal. If not specially confirmed by 
the will, the dispositions contained in codicils only had the value 
oi fidei-commissa, and Fapinian had advocated annulling them in 
such cases ; but Severus and Antoninus held it sufficient if there 
was no indication of a contrary intention in the subsequent will. 
979. (§ iii) Severed codicils might be made, and no solemnity in 
respect of form was necessary, though Constantine and Constans, 
A.D. 326, required five witnesses to codicils not preceded by a testa- 
ment, and Justinian extended the rule to every expression, whether 
verbal or in writing, of last wishes (except the testament), requiring 
also, if in writing, the subscriptions of the witnesses ; but these re- 
quisitions were only for the purpose of proof, and, if wanting, an 
oath could be substituted, see ante, par. 970. 

981. A testament, informed from any cause, would not be valid 
as a codicil, unless the deceased expressly (except in military testa- 
ments) inserted a clause j(termed by the commentators clausula codi- 
cillaris) in the will to that effect, e.g.. Hoc testamentum volo esse 
ratum, quacumque ratione poterit (Dig., 28, I, 29, Paul); but this 
would not prevent the nullity of the testament if there was a want 
of capacity in the testator. 

982. The opening, examination, and preservation of wills was 
considered so important by the Romans, that it assumed something 
of a public character, and the matter was regulated by an edict 
of the praetor. According to Paul (Sent, iv, 6), if the document 
was: — 

{i) At Home the major part of the witnesses identified their 
seals, and it was in the province of the prsetor to compel the 
recognition of the seals, which in the case of absent witnesses 
would be done by sending the will to them for verification. The , 
thread was then broken, and the will read, which should be done, 
as near as circumstances would admit, within the third or fifth 
day of the testator's death. A copy having been made, the origi- 
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nal will received the public seal, and was deposited with the pub- 
lic archives; after which, inspection or a copy could* be had by 
any one, except of those parts (^.^., conditions, pupillary substi- 
tutions, etc.) which the testator had forbidden to be unsealed 
until necessary. 

(2) Elsewhire^ the will was read in the forum or basilica in the 
presence of the witnesses or honourable men, between the second 
and tenth hour of the day ; and, after a copy had been made, 
the original will was sealed in the presence of the magistrates 
before whom it had been opened. 

985. To obtain possession of the document three courses were 
open, viz.: — 

(i) The interdict de ttdndis exhibendis, the terms of which are 
given in Dig. 43, 5, i, was specially provided by the prsetor to 
compel the production of the wiU by a person who denied 
having it. 

(2) The mndicoHo action was open to the heir who asserted 
his right to the document as a part of the inheritance. 

(3) The ad exhibendum action could also be used by the heir 
who wanted to ascertain if the document was in a given person's 
possession before vindicating it 

986. From the time of the lex Papia Poppaa to the reforms of 
Justinian {antef par. 875) additional importance was attached to the 
opening of the will, as the dies cedit of legacies was referred to that 
period, and aditio was forbidden ante apertas tabulasj except in the 
case of the heir to the whole inheritance {Le.f ex asse), for his 
failure would not advance the objects of the cadtua laws, as it 
would let in the heirs ab intestato, not ^tfiscus or \ht paires, 

987. A constitution of Theodosius and Valentinian also made 
the date of the opening of the will important, as by it the children 
instituted by male or female ascendants, and dying before that 
period, transmitted their rights of inheritance to their children (see 
posty par. 1013). 

988. Actions relating to legacies and fidei-commissa. Under the 
Ancient law the /orm of the legacy (see ante, par. 837) determined 
the appropriate action, viz., the : — 

(i) I^ei vindicatio for legacies/^ vindicatianem, 

(2) Condictio for these /^ damnationem or sinendi modo. 

(3) Famtlia erciscunda ioT ihose per pnecepHonem, 

Under Justinian, legacies, being all of the same nature {ante, par. 
844), the legatee could avail himself of the : — 

(a) J^ei vindicatio to recover the thing, in whosesoever hands 
it might be, though the use of this action was only possible where 
ownership resultai from the legacy, the actio confessoria lying for 
a fraction of this ownership as for a usufruct or servitude, see 
ante, par. 507. 

(/5) Actio (condictio) ex testamento (actio legati) against the heir 
to compel delivery of that for which he was personally liable. 
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(7) Actio hypothecaria, resulting from the right of lien or legal 
mortgage, given by Justinian as a guarantee of the legacy on any 
hereditary property falling to the person charged with the legacy. 

990. If the legacy was not immediately demandable, as where it 
was a die or sub conditioner or involved in a pending lawsuit, the 
praetor gave the legatee a special right of requiring security by 
fidejussors (legaiorum seu fidei-commissorum sefvandorum causa 
cautio ) from the person charged with the legacy, and if this security 
was not forthcoming the legatee might be put in possession of the 
property of the deceased. 

991. The heir^ on the other hand, to recover the quarta FcUcidia 
could make use of the : — 

(i) Exceptio doli tnoli against a legatee's action, in respect of so 
much of the legacy as required to be deducted. 

(2) The rei mndicatiOy or the action ad exhibendum, or the con^ 
dictio indebitif or an action infactum^ according to circumstances, 
where the legacy was already in the possession of the legatee ; 
and if this possession had been improperly acquired by the 
legatee's omoi authority, the heir, to compel restitution, could 
obtain from the praetor die special interdict quod legatorum (Dig. 

43» 3> 2). 

993. In respect oi fidei-commissa^ formerly application could only 
be made to the special praetor acting extra- or dinem (ante, par. 956), 
but under Justinian XhQ Jidei-commissarius could in respect of: — 

(1 ) Particular objects, avail himself of the same actions as the 
legatee. 

(2 ) The inheritance, make use of the fidei-commissaria here- 
ditatis petitio, or, to obtain a partition, the utUisfamilice erciscundce. 
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Division of things. 

The word thing in Roman law included all corporeal objects, or 
those of pure juridical creation, considered as under the power of (or 
at least destined for the wants of) man, and consequently capable 
of being the objects of rights. 

The distinctions as to res mancipi and nee mancipi, and as to 
Italian and provincial land, were suppressed, and the principal 
division of things in the Digest is into res divini and humani juris^ 
and in the Institutes into : — 

(i ) Extra nostrum patrimonium, consisting of — 
(a) Res communes, the pro{)erty in no one, and the use to 

everyone, e.g., the air, running water, the sea, and its banks. 
(3) Res publicce, ownership in the people and use common, as 

harbours, praetorian or consular ways, as well as streams, of 
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which the us£ of the ianJk was public, though the mnenhip 
resided in the riparian proprietors. 

(7) Res universitatiSf the ownership in the corporation, but the 
use free to all its members, as theatres, stadia, etc. 

(8) Res nullius, i^. (i) those things which man has not yet got in 
his power, or which have escaped him, or which he has entirely 
abandoned ; (2) those withdrawn from commerce (res divini juris) 
and divided into (a ) res sacral i.e.f things, since the establishment of 
the Christian religion, solemnly consecrated to God by the pontiffs, 
and for which the authorization of the Emperor was required. 
Mffz/ea^/eoh} ects consecrated to worship may, by a constitution of Jus- 
tinian, be alienated for the ransom of captives, or for feeding the 
poor in time of famine, (fi) Res religiosa, i.e., places which have 
served to receive the remains of the dead. Any person by an inter- 
ment may render ground religious, provided he is owner, or has 
the consent of the parties interested. Profanation was punished 
civilly, and criminally. (7) Ressanctay i.e., those things protected 
by a penal sanction, as the laws, walls, gates of city, etc. 

(2) Innostro patrimonio. These Sire res priz/atee (res singukrum). 
The Institutes also divide things into : — 

(o) Corporeal f i.e., existing physically (qua tangi possunt). 

(/3) Incorporeal, i.e., only legally existing (qua tangi non 
possunt) but capable of being the objects of rights, and therefore 
including everything consisting in rights (qua injure consistunt), 
e.g., inheritances, obligations, servitudes, etc. 

Ownership and other real rights. 

Real rights having for their object material riches included, under 
Justinian, ownership, possession, the servitudes (personal and prx- 
deal), right of emphyteusis, superficies, pledge and mortgage. 

Dominium (proprietas). Under the 12 Tables only one kind 
existed, and that peculiar to Roman citizens, but subsequently 
ownership was distinguished into dominium ex jure Quiritium, and 
in bonis habere. Under Justinian this distinction, which had become 
merely nominal, was suppressed, and one ownership recognised, 
like that of other nations. The rights given by proprietas are 
summed up in the definition of ownership, viz., dominium est'p 
utendi fruendi et abutendi quartenus juris ratio patitur. He to 
whom the power of disposition remained was considered as owner, 
though fragments belonged to different persons. 

Possessio. This may be physical (nuda detentio) i.e. , consisting in 
the fact only, or legal, the latter involving the intention in addition 
to the fact. Possession may give the ownership of res nullius, or 
of things the owner wishes to alienate in our favour. It leads at 
times to the acquisition of produce consumed, and at the end of a 
fixed period of the ownership of another's property. It gives the 
right of detaining a thing until some one proves himself owner, and 
it enables an action to be brought to preserve or to recover pos- 
session. 
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Quasi-possessio of incorporeal objects consists in (i) the fact of 
having the exercise of the right at free disposition, (2) the intention 
of exercising the right as owner. Both possessio and quasi-possessio 
were protected by interdicta divided as to possession into (i) 
acquirenda, (2) conservanda^ (3) recuperanda, (4) to acquire and 
recover, and these on the suppression of the formula procedure 
became true actions. 

The rights of proprietas gave rise to real actions, of which the 
rei vindicatio was the most remarkable ; the plaintiff in these actions 
asserted that the corporeal or incorporeal thing was his property. 

Means of acquiring the ownership of particular objects. 
Theykr ^entiuniy or natural methods, were : — 

Occupatio resulting from the first possession of res nullius^ for 
which it was necessary (i) that the thing was capable of being in 
the patrimony of man, and that it belonged to no one, (2) that 
legal possession was acquired. 

Accessio in Roman law only meant the thing united, not the 
fact of the union ; but the commentators imply by it a special 
mode of acquisition, and it is a true method of acquisition of 
things belonging to no one, as, ^.^., pigeons, bees, or other 
animals coming to a dovecot or beehive, alluvion, detritus carried 
by the current and deposited by degrees on land so as to be un- 
recognisable and to form part of the land, islands springing up in 
the stream, or the bed abandoned ; but these examples are to be 
distinguished from an inundation ; or where recognisable land is 
carried away violently by the force of the waters or other cause. 

In exceptional cases the rule applies to the property of another 
perfectly recognisable by the owner, as in ferruminatioj but in 
most other cases there is absorption, consumption, destruction, 
remediable or i/remediable, of another's property, and only the 
right of indemnity remains. 

In the confusio of things belonging to different owners, and 
the production of new objects, the distinctions are to be noted 
between the creation and consequent acquisition of the ownership 
of a new thing, where by the industry of the workman a new 
kind of thing is formed with the material of another; and confusio 
of liquid things, where no new object is produced, or, if so, is so 
by chance, and results in co-ownership. The prohibition of the 
12 Tables as to destroying buildings through the agency of the 
vindicatio or ad exhibendum action gave rise to different results, 
according as erected on own land with another's materials, or own 
material on another's land, and the rules of accessio differ as to 
the writing in respect to the parchment, and a picture in relation 
to the canvas. 

Produce as a general rule belongs to the owner of the estate, as 
being the fruit of the thing ; but the possessor in good faith was 
considered as owner in respect of all fruit no longer attached to 
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the soil, and was not liable to account to the owner for firnits 
consumed. 

The general rule as to Treasure trove was that one-half went 
to the finder and one-half to the owner of the land. 

Traditio is the transference of possession, either simply, Le.^ 
physically (nuda traditio)^ or including the intention. The fad 
of corporeal traditio did not transfer ownership unless resulting 
from /usla causa, though the fact might result from frand or mis- 
take, and yet suffice if it involved the will to transfer the owner- 
ship ; but in order that the ownership be transferred at the time it 
was necessary for the owner to have the power to alienate. The 
will alone sometimes transfers ownership ( i ) when the thing was 
physically in the power of the acquirer, (2) when the parties 
agreed that the owner who alienated it should retain the thing 
on loan, usufruct, deposit, etc., (3) when the acquirer had already 
the legal possession ; but in these cases the legal possession either 
exists already, or the will alone suffices to give it. 

There are not several kinds of traditio, though there are several 
ways of effecting the delivery, and by analogy a quasi tradUio 
applied to incorporeal things. , 

The cvvU law modes of acquisition of particular objects were : — 

Usucapio. This formerly differed from prcescriptio in that the first 
resulted from the civil law and applied to moveables everywhere 
in one year, to immoveables in Italy only in two years, and was a 
means oi acquisition, though the ownership remained burdened with 
any lien or mortgages, but not interrupted by action, and continued 
during suit ; the second belonged to prceiorian law, and applied 
to immoveables in the provinces (ten years when present, twenty 
years absent), and was a kind of exception to repel the action of 
the owner as well as of creditors who had not exercised their 
rights, but it was interrupted at the litis conttstatio. 

Justinian merged the two, and modified the law respecting 
them ; moveables were everywhere acquired after three years, 
immoveables by ten years present, twenty years absent 

Things incapable of acquisition by usage were : free men ; 
things not in commerce, sacred or religious ; fugitive slaves ; 
stolen things, immoveables taken by violence, until the vice re- 
sulting from the flight, theft, or violence, was purged by the re- 
turn of the thing into the hands of the owner. Things belonging 
to the fiscus (except bona vacantia, not yet claimed by it), im- 
moveables of churches, property of minors, etc. 

The conditions for acquisition by use were : — i. CwU possession, 
2. Justa causa, 3. Good faith, 4. The required time (counted 
by days, not by hours). Sometimes the time of the first possessor 
is tacked to that of his successor, whether in the case of successors 
continuing the persona of the deceased or those receiving by sale, 
donation, legacy, etc. ; but the former acquire when the deceased 
would have so acquired, and irrespective of their own personal 
good or bad faith; whilst the latter only acquire if there is also 
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good faith on their part, ?>., the times run together when the 
author and the successor have both possessed according to law. 

Prescription^ like usucapion, for moveables and immoveables, 
produces under Justinian /w/rz^flj. Rights of servitude or mort- 
gage are extinguished, if the thing has been possessed as free, 

UsurpaHo was the interruption of acquisition by usage, and oc- 
curred (o) naturally when some event deprived the holder of pos- 
session; (/3) civilly y under Justinian, by the action of the true 
owner. 

The longissimi tetnporis prescriptio of thirty^ sometimes forty, 
years, served under Justinian as a means of acquisition. 

To guarantee possession before the usucapion or. prescription 
was completed, the possessor had possessory interdicts ; and even 
if by some event he lost it, the publiciana in rem actio enabled him 
to vindicate it as if already gained by prescription. After com- 
pletion of usucapion or prescription, all actions and exceptions 
resulting from ownership were open. 

Legatum. This was a civil mode of acquiring /r^/n^dsj by the 
effect of the law without the necessity of tradition, and is treated 
in the Institutes with testamentary inheritances. The fidei- 
commissum being assimilated under Justinian to legacies, ought 
also to be included in these civil modes. 

Mortis causa donatio was in certain cases, like legacies, under 
Justinian, a civil mode of transferring ownership without tradition 
and by the simple effect of the law. Other forms of donatio, as 
those inter vivos, the dos, and that propter nuptias, were not 
means, but only legitimate causes of acquisition, i.e., they did not 
by themselves transfer the propHetas, but served as a cause for 
the transference being made. 

The word donatio expressed in its origin the fact of the trans- 
lation of ownership by way of liberality, and not the "means for 
effecting or the agreement to give. Mortis causa implied being 
subject to the condition of death, but this decease may be general, 
i.e., in any way, at any time, or specially determined under parti- 
cular circumstances, and may be that of a third person. If made 
sub conditione, it only existed at the time when death took place, 
but if it was a gift qua sub conditione solvitur, it existed at instant 
made, though dissolved if the death did not take place, i.e., it 
was immediate, but determined by the condition. It was only 
the first kind that constituted a true means of acquisition, and 
even then, before Justinian, the proprietas was only transferred 
at the time of the decease by virtue of the conditional traditio or 
mancipatio made previously. The donatio must be made, accord- 
ing to Justinian^ s legislation, before five witnesses, with consent 
of donor and donee. It was revocable, had analogies to, but 
also differed from, legacies, and is not to be confounded with the 
mortis causa capio, an expression covering other kinds of acquisi- 
tions on death not bearing special names. 

The donatio inter vivos in primitive law, was not a contract, or 
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obligatory agreement — the act was accomplished by one of the 
ordinary methods of transferring the proprietas — and so far, and 
by the effect of the agreement alone, there was no acqaisition or 
obligation. Justinian made it obligatory like the contract of 
scUe^ but the proprietas was only transferred by tradition and the 
donatio inter vivos^ as thus understood, was not a means of acqai- 
sition. It required to be roistered (with some exceptions). It 
was irrevocable (except for mgratitude, and in one case only od 
account of the subsequent birth of children). It differed in im- 
portant points from the mortis causa donatio. 

Dos. — Gifts between married persons during marriage were 
prohibited, but by a s,c, under Caracalla, though they were reco- 
verable at the will of the donor, yet they were confirmed if he 
died without revoking them. -A correlation exists between the 
donatio propter nuptias of the husband and the dos of the wife. 
The settlement of the dos {i.e., all that which is brqjoght by the 
wife to the husband to sustain the burdens of the marrit^) was 
not at first classed amongst contracts ; and it was effected by the 
immediate translation of the proprietas, or, in default, made 
obligatory by a stiptUatio or dotis dictio, but Imperial constitu- 
tions made it binding by itself, and custom early allowed the 
dos to be settled during the marriage. The husband was the 
owner of the property representing the dos during marriage, but 
he was bound to restore it at its dissolution in the same quantity 
and quality for things Jungibiles, or those whose value was fixed 
by the contract. Other things had to be returned in specie. 
Dowry immoveables were not originally inalienable, and the hus- 
band could mortgage or alienate them with the consent of the 
wife ; but the lex J^ia prohibited mortgage, and Justinian alien- 
tUion, 

The donatio ante nuptias was introduced after the dos^ and 
could originally only be settled before the marriage. It vas 
made by the husband to the wife, by analogy, and in some sort 
in compensation for the dos — t,e., it was destined, like the flfcf, to 
sustain the burdens of the marriage. The property comprising 
it, like the dos property, was placed beyond the claims of cre- 
ditors ; and, like the dos, it was restored at the end of the mar- 
riage. As the wife did in the case of the dos, so the husband 
might incur the risk of the loss of the donatio ante nuptias. Any 
benefit in respect of survival, as to the dos or the donatio anti 
nuptias, was reciprocal ; and, after a constitution of Leo, it was 
to be proportional. After Justinian there was to be numerical 
equality. Justin allowed the donatio ante nuptias to be in- 
creased, zxA Justinian ey&R. to be settled during the marriage; 
hence the name was changed to donatio propter nuptias. 

For the donatio mortis causa sub conditione, a rei vindicatic 
action lay when the cpndition was accomplished ; for, imder Jiw- 
tinian, the ownership was transferred to the donee by law, 9^ 
before Justinian by the conditional traditio or mancipatio which 
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had been made. So if the condition failed, or the donor before 
his decease wished to revoke the gift, being always owner, he 
could use the ret vindicatio action against the donee when the 
latter was in possession. 

In the donatio mortis causa qua sub condiiione solviturj, the 
donor, if he wished to revoke and recover the gift before the 
event, had, in strict law, a condictio to get the ownership re- 
turned by the donee, and jurisprudence further gave him a vindU 
catio utilis to reclaim the thing as if not alienated. So, if the 
event (i.e., the case of his survival) had been accomplished, and 
therefore the gift dissolved, the donor had, for the purpose of 
getting the thing back, the condictio quasi re non secuta, and by 
a uiilis extension, the rei vindicatio. Donations inter vivos not 
effected by ttaditio gave the donee, for the purpose of acquiring 
the objects, the condictio certi or the ex stipiUatu action, if there 
was a stipulation, and the condictio ex lege if only simple agree- 
ment 

Jus adcrescendi. Prior to Justinian, a particular kind of acqui- 
sition existed in favour of the masters of a slave who, belonging 
in common to several, was freed by one or more of them ; so that 
if by all he would be a Roman citizen, but under that Emperor 
the slave was to be free and the non-consenting masters indem- 
nified. 

Loss of possession, legal possession was lost by the fact when the 
thing ceased to be at our disposition ; by the intention, when we 
no longer wished to possess ; but absence alone did not entail the 
loss of possession, because it did not prevent the thing being at our 
free disposition. 

Loss of proprietas occurred when he who had it became incapable 
of being owner — when the thing perished or left the patrimony of 
man— when the ownership was transferred to another — and when 
the owner intentionally abandoned the thing. 

Servitudes. These, as regards the holder, are more or less im- 
portant fractions of the right of ownership. As regards he who has 
to submit to them, they are modifications or alterations of the ptO' 
prietas. They were called /wr^z because they consist in certain rights 
over the property of another, and servitudes because the property 
was as it were enslaved to them. They were divided into rerum 
(pradiorum) and personales, according as they tended to augment 
the utility of a thing or the individual advantage of a person. 
Several principles are common to both kinds, as that (i) they are all 
real rights over the property of another, (2) nemini res sua servit, (3) 
are to permit, or not to do, never to do, (4) servitus servitutis esse non 
potest, (5) cannot be possessed, but a quasi-possession admitted, for 
those consisting in suffering. 

Pnedial servitudes have only immoveables for their objects. They 
may consist in suffering or not doing, are indivisible and classified 
Bsrusticorum, i.e., those qua in solo consistunt(e.g., iter, via), and 

Q 
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urbanorum, i.e., those qua in superJUie consistunt (f.g., oneris 
forftidi, stillicidii recipitndi), and immaterial whether in town or 
country, as they derive their quality from their own nature, not 
from the dominant or servient tenement. Rural were formerly res 
mancipi, the others, nee, but the distinction was suppressed under 
yustinian. Urban have a continuous character not generally 
applying to the others, and leading to differences as to quasi-pos- 
session, and loss by non-usage. 

In order that a pradial servitude may exist, it is necessary that 
the estate should be sufficiently neighbouring for the exercise of 
the right ; that the servitude should be of some utility or some 
enjoyment, as when useless it vanished ; and in general it must 
have a perpetual cause. 

Under yustinian^ s legislation, servitudes were established as 
real rights, or at least as an obligation (i) by agreement, z.^., 
either by pacts and stipulations, or by pacts inserted in a con- 
tract of sale or in the traditio ; or by the sale itself of the right 
of servitude ; (2) by testament, i.e., either by directly willing it, 
or condemning the heirs to suffer it ; (3) by usage. No servitude, 
at least after the lex Scribonia, could be acquired by usucapion, 
but the Praetors and Imperial constitutions gave lUUes actions and 
utiles interdicts to maintain these rights in favour of those who 
had enjoyed for a long time certain servitudes, i.e., chiefly urban 
servitudes and rights as to streams of water. For this acquisi- 
tion by use no title was required, but the enjoyment must have 
been nee vi, nee elam, nee preeario. The time was not fixed, bat 
should be long and sometimes immemorial, according to the kind 
of servitude and the nature of the case. It is a question whether 
Justinian fixed it at ten years present, twenty years absent ; (4) by 
adjudication, in the 2JC\\.ov& familice erciseundce and eommuni divi- 
dundo. 

Servitudes were extinguishedhy (i) loss of one of the tenements ; 
(2) confusion ; (3) return, which occurred when the owner of the 
dominant estate voluntarily allowed something to be done which 
prevented the existence of the servitude ; (4) non-usage, by 
Justinian ten years present, twenty years absent ; but for urban 
servitudes the owner of the servient tenement must have acquired 
his release by some act contrary to the continuance of the servi- 
tude, though (?) Justinian did not require this condition in respect 
of rural servitudes. 

Personal servitudes may have moveables as well as immoveables 
for their object. They only consist in suffering. They are not 
a]lindiznsible{usu/ruetwas considered as divisible though usagenot,) 

Usufructus included (i) the/wj utendi, (2) i\itjusfruendi; the 
latter giving the right of taking all the produce ranged in the 
class of fruits whether natural or ewil ; for the usufructuary may 
let, sell, or gratuitously yield the exercise of his right, but he 
does not become owner of the fruits until he takes them or some- 
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body else does so in his name. Civil fruits he acquires day by 
day, unless they are the representation of natural produce, when 
they are only acquired after they are gathered. 

The usufructtmry was bound to use the thing as a good pater- 
familias, without altering the substance ; and he had to give 
security that he would fulfil his obligations. 

The usufruct was established by {i) pacts and stipulations (see 
prcedial servitudes), (2) legacy^ in which case the dies cedit was 
not distinguished from the dies venit, (3) adjudication, (4) the law 
in certain cases. 

In ancient law, usage or possession could never be the means 
of acquiring a usufruct ; but (?) whether Justinian held this effect 
to be produced by ten years present, twenty years absent. 

The usufruct was extinguished by (i) death of usufructuary; 
(2) by his capitis deminutio, formerly the three kinds, but under 
Justinian fnax. and med. only; (3) non-usage, after Justinian, 
three years for moveables^ ten or twenty years for immoveables, 
but (?) Justinian did not change the mode of extinction by non- 
usage as well as the tifne ; and a usufruct in singulos annos, vel 
menses, vel dies was not extinguished by this means ; (4) cession 
to the nudus owner ; (5) consolidation ; (6) change in substance 
of thing and other means. 

The extmguished usufruct returned to the nuda proprietas if the 
extinction was total. 

The term quasi usufruct supplied to the usufruct of things capable 
of consumption. The holder of this right had complete owner- 
ship of the thing, but gave security to restore in same quantity 
and quality at end of usufruct, or, more generally, to hand over 
the value. Death, or capitis deminutio, the term expired, or the 
condition fulfilled, were the means of extinguishing this kind of 
usufruct. 

(/sus is the right to have the use and services of the property 
of another, without taking any product or altering the substance, 
and it was constituted and extinguished like the usufruct. 

Habitatio was ranged by Justinian in the number of personal 
servitudes, and under that Emperor in its effects it approached the 
usufruct, but it differed by nature in that it was not a distinct 
right, a dismemberment of the dominium, but only a benefit 
acquired day by day by the legatee, and consequently it did- not 
perish by non- usage or minima c. d. 

The jus operarum servi differed still more from personal servi- 
tudes, in that it was transmissible to heirs and continued as long 
as the slave lived. 

Actions relating to servitudes. The quasi-possession was protected 
by the utiles interdicts, uti possidetis, utrudi, and unde vi, and for 
certain rural servitudes some special interdicts existed when the 
quasi possession had not arisen unlawfully, and had lasted for a year. 
For personal or praedial servitudes two real actions existed, viz., 
the actions confessoria and negatoria ; the first to recover a servi- 
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tude, the second to assert its non-existence, and, in some cases, 
personal actions may be brought respecting servitudes. 

Emphyteusis, As a real right this was an extensive and particular 
fraction of the /n?/riWAr, giving the holder the power of deriving 
all the utility or the produce of the property of another, subject to a 
periodical rent, and ihtjus superfictarmm (a real right of praetorian 
establishment) was analogous in its effects to the emphyteusis^ but it 
was only given by the owner of land over any construction raised 
upon it. 

Pignus and Hypotheca were as real rights synon3rmoiis terms, 
and referred to the guarantee over a thing pledged for payment 
of a debt. 

Persons capable or incapable of alienating. In general (i) in order 
to be able to alienate, a person must l>e owner, and (2) when a 
person is owner he can alienate ; but the position of the husband in 
respect of the dos, the power of the pledgee in respect of property 
in his possession, and the nullity of contracts made with a minor, 
offer exceptions to these two rules. 

By what persons one acquires. The acquisition of the proprietas 
for the paterfamilias may be through the jUii-famUias in power, or 
slaves, or those of whom he has the usufruct or usage, and by 
another's slave or a free person possessed in good faith ; but in respect 
of the peculium of the filius familias of which there are four kinds, 
(i) castrcnsCf (2) quasi castrense, (3) achentitium, (4) profectUittm^ 
the rights in favour of the son were successively ameliorated by 
Imperial constitutions and by Justinian. 

Possession is acquired for the paterfamilias by the same persons 
and within the same limits, but not without our knowledge or in 
spite of oneself, for intention is necessary ; though, in respect of 
tnings entering into a peculium^ the general intention of profiting 
by what falls within it suffices, without having a particular know- 
ledge of each thing of which possession is so acquired. Proprietas 
is not acquired through strangers, though possession may, and 
through it, by consequence, the proprietas. Knowledge and inten- 
tion as to the possession taken by them in our name is necessary, 
though an original mandate suffices in the case of an agent. 

Universal successions. 

Under the legislation of the Institutes universal successions to 
limng persons were suppressed, and, therefore, inheritances, i.e., 
universal successions to the dead only existed. 

Testamentary inheritances. 

Hereditas means (i) the succession to the universality of rights 
and property of the deceased person, or (2) the universality itself 
(formerly called the familia). Until acquired, it sustains and con- 
tinues the persona of the deceased. It is deferred by will, or in 
default by law. These methods of devolution exclude each other 
absolutely, so that, as a general rule, no one can die partly testate 
and partly intestate. 
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Form ofwUls. The ancient Romans had two kinds : — 

(i). Calata comitia. Made in time of peace at a special meet- 
ing of the comitia, and hence called testamentum calatis comitiis, 
(2). In procinctu^ i.e.^ in presence of the army under arms. 
To these a third kind was added, viz., that — 
(3). Per as et libramy in which the entire patrimony, as a res 
tnancipiy was sold by the testator with the formalities of a man' 
cipeUio to ^Qfamilue emptor ^ who originally was the future heir 
himself, but later only a third person introduced propter veteris 
juris imitationem^ and then the will came to be composed of two 
distinct formalities, (a) the famUice mancipation and (iS) the nun- 
cupatio testamenti. Pratorian law suppressed the former, but re- 
quired the seals of seven witnesses ; the emperors added subscript 
tion, i,e,, the signature of testator and witnesses, and from the 
fusion under Justinian of civi/f Fratorian, and Imperial law, 
arose the 

(4) Testamentum tripartitum, which required to be uno con- 
textUf in presence of seven witnesses specially convoked, and 
their seals and signatures, and that of the testator appended. 
As witnesses to the will were excluded — ^women, impuberes, 
slaves, idiots, deaf, dumb, interdicted prodigals, persons declared 
improH and indigni of witnessing, members of the family of the 
testator and of the heir, and the heir himself, though the latter 
could be according to the civil law, in the will per as et libram, 
after ih&familuB emptor came to be any third person. 

Legatees, fidei-commissarii and the members of their family could 
be witnesses, and the capacity of witnesses was only considered at 
the time of the making of the will. In general, no one can have 
more than one will, though it may consist of several original copies, 
and writing was not indispensable, as a simple verbal nuncupation 
in the presence of the required number of witnesses sufficed. 

Soldiers obtained by imperial constitutions important privileges 
in respect of their own capacity to make a will, as well as the capa- 
city of those to whom they left their property. -The form of the 
will also was immaterial, provided it was seriously done as their 
last testament. The extent and form of their bequests were also 
exceptionally favoured, but their privileges only existed whilst in 
camp, and valid for one year only after dismissal. 

Factio testamenti was necessary in order to make a will. It was de- 
rived from public law, and originally referred to the power of joining 
in the making of the will, either as testator , zsfamUia emptor, or as a 
witness ; but, at the time of Gaius and Ulpian, it rather implied 
the capacity of making a will, or of receiving and of acquiring for 
self or another, by another's will. Factio testamenti, in the person 
of the testator, consisted of (i) the right to make a will, and (2) 
the capacity of exercising this right, and as to this, two epochs had 
to be considered, (a) that of making the will, and (jB) that of death, 
besides the intermediate time. The capacity was only required at 
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(a), but the right at both (a) and (/3)» though in respect of the inter- 
mediate time, Praetorian law softened the strict legal rules. 

Slaves, captives, peregrini, those whose status was uncertain, 
those declared intestabtles and filiifamilii, did not possess the f actio 
testamentit though as regards the captive with the enemy, his will 
when made in captivity was null in any case, but if made before 
captivity, it might be valid by postliminium in case of his return, 
and by the lex Cornelia in case of his death, with the enemy. Filii- 
fatnilii vfere also allowed to will their peculium castrense, and sub- 
sequently the quasi-castrense, Impubers, idiots, interdicted pro- 
digals, and the deaf and dumb, were debarred, not only the right of 
having a will, but also the capacity of making it ; and the will of 
the blind was subjected to special formalities by the Emperor 
Justin. 

Exheredations, In spite of the latitude allowed the paterfami- 
lias by primitive law, the result of the rules introduced by the 
praetors and emperois was to compel him to formally institute or 
disinherit those who would be his heirs at law. By the cwil law, 
only children immediately in the power of the chief need be disin- 
herited, since they only were hereies sui, and these, if males of the 
first degree, must be excluded nominatim, or the testament would 
be void ab initio ; but female children and others might be excluded 
inter ceteros, ue., collectively, and, in case of omission, they only 
had a right of concurrence for a certain part with the instituted 
heirs. Postumi being uncertain persons could neither be instituted 
nor disinherited beforehand, and their birth would necessarily de- 
stroy the will ; hence the custom was introduced of allowing the 
paterfamilias to institute or exclude postumi sui, males nominatim, 
ue., by special designaiion, females collectively under the general 
disinherison, provided the testator had indicated by leaving them 
a legacy, however small, that he had had them in contemplation. 

The lex Junia Velleia extended this permission to children (hence 
called quasi postumi Villeiani) who might be bom before the death 
of the testator, but after the making of the will, and also allowed 
those to be disinherited beforehand, who, already bom at the time 
of the will, but preceded in the family by their father, were not sui 
heredes at that time, though they might become so subsequently if 
their father died or left the family. Praetorian law having ranked 
emancipated children as heredes sui, it became necessary to institute 
or exclude them also, otherwise they would have the possessio bono- 
rum contra taJfulas, 

The adopter was only obliged to institute or disinherit adopted 
children whilst they were in their adopted family, but H emancipated 
by the adoptor in the lifetime of the natural father, then, although, 
according to the civil law, no one was obliged to institute or disin- 
herit them ; yet the Praetor, by calling them to the possessio bonorum 
of the naturaJ father, imposed the same necessity on the latter as in 
respect of children emancipated by himself. 
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^isstinian suppressed all distinction between sons and daughters 
and. granddaughters, as well as between male and female postumu 
T'lie disinheriting must be nominatim in all cases, and omission 
al-wrays entails the rupture of the will. He also confirmed the Prae- 
torian law with regard to emancipated children ; and the rights of 
adopted children 'fell under a new law with regard to adoption, by 
'w^hich the paternal power of the natural father was not destroyed, 
and only ab intestato rights were acquired in respect of the succes- 
sion to the adopting father, unless the latter was an ascendant. 

The Institution of the heir was the designation of him or them 
-whom the testator wished to be heir. If the institution failed, all 
the other dispositions failed also ; and hence it was the foundation 
as well as the head of the will ; for at first it had to be placed at 
the commencement ; though, after Justinian's time, the place was 
unimportant, and Constantine II suppressed the necessity for pre- 
cise, imperative, and solemn terms. 

Those might be instituted heirs who had factio testamenti with the 
testator, but the distinction between the faculty of being instituted 
{^testamenti factio) and that of receiving testamentary liberalities (jus 
capiendi ex testamento), did not exist under Justinian, though origin- 
ally under the first head were excluded dediticii, women (by the 
Z^x Voconia), uncertain persons, and therefore postumi, excepting 
postumi sui ; whilst, under the second, were excluded Latini Juniani, 
ccelibes, and persons without legitimate children. 

Under Justinian, peregrini, deportati, apostates, and heretics could 
not be instituted, and certain incapacities fell upon natural children 
and those born in incest. 

As to slaves — the testator's own or those of another can be insti- 
tuted. In respect of the first, Justinian removed the doubts as to 
his liberty by assuming in law the freedom (though not expressly 
given) where the institution was made. So long as the slave re- 
mained in the power of the testator, the validity of his institution 
depended on the express or tacit freedom joined to it, and on the 
testator's death he became at once by virtue of the will free and 
necessary heir; but if he changed his condition, i.e., if freed or 
alienated in the lifetime of the testator, then his institution was as 
if made in respect of the slave of another. The latter could be in- 
stituted if the testator had faetio testamenti with the master, even 
though belonging to a vacant inheritance, because the inheritance, 
imtil received, represented the deceased. The inheritance is not 
acquired of right by slaves thus instituted, but is voluntary, and 
deferred until the moment of the aditio, when it is acquired for them- 
selves if they are free at that time, if not for the master by whose 
order the aditio is made. If he has several masters, he acquires 
the inheritance proportionally for each of those for whom the aditio 
is made. 

One or several heirs may be instituted, but it must be for the 
whole inheritance; hence, if the distribution of parts made by the tes- 
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tator do«s not complete, or exceeds, the inheritance, the ports will 
have to be augmented or reduced proportionally, and a usage grew 
up of assuming the division to be into twelve or other number of 
parts or ounces, and the entire inheritance itself being an as^ it was 
distributed as if by weight between the heirs. 

The institution could not be from a fixed nor to a fixed term ; hut 
might be from an uncertain term, as that would be held equivalent to 
a condition. Terms or conditions contrary to the laws were held to be 
struck out, so as to render the institution pure and simple, and the ac- 
complishment of any condition attached did not have a retrospective 
effect in the sense of considering the right of the conditionally insti- 
tuted person as open from the day of the testator's decease, but only 
from the moment of the accomplishment of the condition, and the 
same period was looked to in respect of his capacity. 

Substitutions (sub-instituere). These were all conditional institu- 
tions, after a principal institution, for the purpose of avoiding in- 
testacy. 

(i) Vulgar, so'called because the most common, was a condi- 
tional institution, to meet the case of the refusal or incapacity of 
the heirs first instituted, and might be continued to any desired 
degrees. Several might be substituted for one, or one for several, 
or such an one to such another, or the instituted amongst them- 
selves ; in which latter case those who are heirs acquire the shares 
of those who fail to become so, not by right of accrual^ but by 
right of substitution, and by a new and voluntary aditio. In the 
absence of any contrary disposition, they have in the substitution 
the same shares as in the institution, and he who was substituted 
to a substituted was held to be tacitly so to the instituted himself, 
without any distinction as to whether the rights of the instituted 
or of his immediate substitute first lapsed. 

(2) Pupillary substitution was the institution of an heir, by the 
paterfamilias, m his own testament, in respect of the inheritance 
of his son in his power, in case that son surviving him should die 
under age — ue,, it was the testament of the son nuule by the chief, 
as an accessory to his own — the same person may be substituted 
for the son, both by vulgar and pupillary substitution and in the 
absence of a contrary declaration, one of these substitutions always 
. entailed the other. Children might be disinherited at the same 
time, and substitutions could be made io postumi, who, if bom at 
the decease of testator, would be in his power without any inter- 
mediate person, and so in respect of quasi-postumi. The arroga- 
tor of an imfudes must give security to the substituted person to 
return him tne property of the arrogated person, if the latter died 
l)efore puberty, and the pupillary substitution that the arrogator 
may have himself made only affected the property that would 
come from him — the substitution may be made either to each 
child or to the last one dying impubes. The father can make 
pupillary substitutions in respect of all those whom he can insd- 
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tute for himself, and this may be done in the same testament as 
the institution, or in a later and separate testament ; but being an 
accessory to the paternal testament, if the latter fails, it fails also ; 
though, if the least effect be preserved to the testament either by 
strict or Praetorian law, the substitution will be maintained. 

The substitution embraces all the property composing the in- 
heritance of the impubes, and the testator himself could not ex- 
cept a part, but military privileges produced several exceptions to 
these rules. 

Authority might be obtained from the emperor to substitute to 
a puber son, when from being deaf and dumb, an idiot, or other 
cause, he was unable to make his own will. 

(3) Quasi-pupillary substitution was introduced by yustinian, 
and was an extension of the above, so that under it any ascendant 
had the power of appointing a substitute in respect of the in- 
heritance of his insane relative. 

Invalidation of testaments. A will was injustum, non jure factum^ 
imper/ectum, when not made according to the rules required by law; 
but, though valid originally, it might be : — 

Ruptumy i.e.f broken or revoked by the subsequent agnation 
or quasi-agnation of a suus heres not provided for according to 
the rules as to institution and disinheriting. To revoke a will it 
was not essential that another should be made, as the voluntary 
destruction of the document itself sufficed. 

Irrituniy when regular and valid by itself— but useless, owing 
to the testator having changed his persona status and capacity, — 
all the cd.^s produced this effect, except under the privileges ex- 
empting military testaments. 

The possessio bonorum secundum tabulas would be given by the 
Praetor in spite of the will being ruptum or irritum in strict law, 
if the invalidity had only existed at the intermediate period be- 
tween the making of the will and that of the decease of the 
testator. 

Inofficious testaments. These were wills drawn up contrary to 
the duties of affection between relations; and, although valid in strict 
law, the usage grew up of pronouncing them null, as not being the 
result of a reflecting and reasonable mind. The action de inofficioso 
was open (in the case of disinherison or omission without just mo- 
tives) to children, ascendants and brothers and sisters, in the order 
in which they would have been called to the inheritance ab intestato; 
though brothers and sisters could only avail themselves of the action 
when the testator had excluded them in favour of vile persons. The 
causes justif)ring disinherison or omission were settled by Justinian. • 

Portia legitima. If the testator had left to his heir by blood a 
sufficient part of his property, as a legacy, fidei-commissum^ or 
otherwise, the testament could not be deemed inofficious ; the amount 
of this part was not at first determined; but by analogy to the Lex 
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Falcidiat it was fixed at a fourth^ and called the legitimay i.e., the 
portion due by law, the amount of which was augmented by Jus- 
nnian. 

All that the heir by blood had received as a testamentary dispo- 
sition or donatio mortis causa was counted to make up the legitinia : 
but only certain kinds of donations inter vivos were so included. If 
the testator left nothing to the heir-at-law the latter had the action 
de inofficioso to get the whole testament declared null ; but if he had 
left him something, however small, only the action for the comple- 
tion of the portio Ugitima lay. Under yustinian, if the will was 
declared inofficious, only the institution failed, but legacies, Jidei- 
commissa, and freeings, still remained intact. The Sicxion de inofi- 
cioso was extinguished by any approval of the testament, directly or 
indirectly, by prescription (at first two, later five years), and by the 
death of the heir-at-law, before commencing the action. 

Different classes of heirs. There were three classes of heirs, with 
respect to whom the rules as to the acquisition of inheritances essen- 
tially differed. 

(i) Necessary heirs, i.e,, slaves of the testator instituted by him, 
and who had remained in the same condition. The acquisition 
of the inheritance was forced upon them by law, and they could 
not repudiate it ; but under the beneficium separationis they were 
only liable to the action of the creditors of the deceased in respect 
of the property included in the inheritance. 

(2) Sui et necessarii keredes, i. e., children in the power of 
the deceased who became his heirs, either ad intestato or by 
institution. They were called heredes sui because, being co-pro- 
prietors in the family property, they were in some sort their own 
heirs ; and hence the acquisition was also forced upon them by 
law, and they could not repudiate ; but they might abstain if they 
had not renounced the right by intermeddling with the inheritance 
{immixtio), the result being that, although they remained heirs 
in strict law, the creditors could not sue them, and the property 
of the deceased was sold as if there were no heir. 

Hence, in respect oin^essaryheir^ and heredes sui et neccessarii, 
there was never any aditio hereditatis. 

Extranei heirs were free to accept or repudiate, and as to their 
capacity and the nature of their rights, three epochs were con- 
sidered : (a) that of the making of the testament when their rights 
are in expectancy ; (/8) that of the decease, or of the accomplish- 
ment of the condition when the right commences to run in their 
favour ; and (7) that of the aditio hereditatis, when the right is 
complete, but incapacity existing during the first interval mattered 
little if they recovered it before the decease of the testator or be- 
fore the accomplishment of the condition ; but after this second 
epoch, in strict law their capacity should continue without inter- 
ruption up to the aditio, 

Aditio could originally only take place in three ways, viz, : — 
(i) CretiOf a sort of sacramental declaration to be made in the 
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interval fixed by the testator, but this method cease^ to be in use 
in the fifth century. 

(2) Aditio proper, i.e., an express though informal declaration 
of the acceptance of the inheritance, either verbally or in writing. 

(3) By acting as heir, as by intermeddling with the affairs of 
the inheritance and doing acts only possible in the capacity of 
heir. 

Repudiation may also be indicated by express declaration or by 
acts. 

The civil law fixed no interval within which the instituted person 
must accept or repudiate, but a suit by interested persons compelled 
him to declare, though the Praetor then gave him an interval for 
deliberation ; after which, in default of a declaration as to his inten- 
tion, he might be held to have accepted as against creditors, or re- 
nounced as against substitutes or the heirs ab intestato. 

The aditio f when made, entailed liability as to all the charges and 
debts of the inheritance, and was irrevocable, though minors could 
have the benefit of the restitutio in integrum^ a favour also accorded 
to persons over twenty-five under very exceptional circumstances by 
imperial rescript. Gordian established in favour of soldiers the non- 
liability for debts exceeding the assets, from which, under Justinian, 
was derived the beneficium inventarii. The instituted person could, 
if preferred, abide by the ancient law, and ask for delay to delibe- 
rate ; but, if so, at the expiration of the time he was obliged to accept 
or repudiate purely and simply. 

Actions relating to testamentary inheritances. The actions— (i) 
petitio heredttcUis, and (2) familia erciscundce, applied to all inherit- 
ances in general, whilst the (o) querela inofficiosi testamentiy (jB) in 
suppletnentum legitimi, and the (7) qiurela tnoffidusce donationis, 
were special to testamentary inheritances. 

Legacies. 

The term is derived from legare, i.e., legem testamenii dicere, and 
the transference of the property by way of liberality is the indispen- 
sable attribute of a legacy, but it only conferred rights of ownership, 
of servitude, or other resil rights, or rights of obligation, for the 
instituted heir was the successor to the persona of the deceased, and 
the legatee rather occupied the place of a creditor. 

Strictly, also, the legacy was a lex imposed by the testator 
on the instituted heir, and therefore differing widely from other 
dispositions, as fidei-commissa, confided to the good faith of the 
successor or other person ; but though these principles were 
rigorously maintained up to the time of the Republic, they were 
then softened and completely disappeared under Justinian, so that 
legacies and fidei-commissa became merged, and it is only for the 
sake of clearness that they are separately discussed in the Institutes, 
and there even existed cases in which the legatee continued up to a 
certain point the persona of the deceased. 
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Haw legacia can be left. Formerly the testator must have first 
provided an heir before he could impose this lex upon him, bat 
after Augustus it could be done by codicil attached to the will, and 
under yustinian it was immaterial whether it came before or after 
the institution, and it might arise even in an inheritance ab intestaio, 
as it would have the force of a fidei-commissum. 

Originally without the consecrated civilia verba the disposition 
would not have been a lex binding on the heir, and the nature, 
extent, and effects of the legacy varied according as the formulae 
employed made the gift one per vindicationem, per damnati^mem 
sinendi modo^ or per praceptumem. 

These rules were modified by the s.cNeronianum; the constitutions 
of Constantine II, Constantius, and Constans, abolished sacramental 
formulae, and the distinction between the kinds of legacies was 
entirely suppressed by yustinian. 
Two fundamental principles govern the subject of legacies, viz.:— 
(i) The rules as to the (a) Dies cedit, i.e,, the period when 
the eventual right to the legacy is fixed for the benefit of the 
legatee. For l^acies pure and simple, or at a certain term, 
this occurred at the day of decease (though the time was tem- 
porarily changed by the lex Papia Poppcea to the opening of 
the will). For conditional legacies, or those at an uncertain 
term, which was equivalent to a condition, the dies cedU arrived 
on the accomplishment of the condition. (3) Dies vemt, i.e., the 
time when tho gift may be claimed. This did not occur until after 
adiJio, or if there was a term or a condition, not until the first had 
arrived or the second accomplished. 

Hence the dies cedit determined (a) the persons to acquire, (0) 
the things composing the legacy, (7) the rights, if any, of trans- 
mission, (8) in some cases as to the loss or preservation of the 
right in respect of the particular individual, and (e) in some 
peculiar cases the dies cedit departed from the general rules, as, 
e.g., in the case of a legacy in favour of the slave of the testator, 
and in respect of exclusively personal rights, as l^acies of 
usufruct, usus, habitatio, etc. 

(2) The Catoniana regula made it necessary, in order to de* 
termine the validity of a legacy, to suppose the testator had died 
immediately after the making of the testament, and if the legacy 
would under such circumstances have been null and void, the 
bequest failed. This rule did not apply to radical nullities 
derived from the general principles of law, nor to the institution 
of the heir, and from its nature, could not apply to conditional 
legacies, nor to those in which the dies cedit did not occur at the 
death of the testator. 

By whom, at whose charge, and to whom legacies may be left. 
Originally the legacy could only be made by him who haid facta 
testamenti, and who actually made a will, as it must have been im* 
posed on an instituted heir, but the necessity for this disappeared 
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under Justinian, since the disposition would be valid as a fidei-com^ 
missum. 

The legacy could only be left to those with whom the testator had 
/actio testatnentif but the innovations of Justinian brought in uncer- 
tain persons, postumi, etc. Though a legacy could not go purely 
and simply to the slave of an instituted master, it might to the 
master of an instituted slave, and if the legacy was conditional it 
might in either case, owing to the combination of the principles 
governing the dies cedit and the Catoniana regula. 

Things which may be left by legacy were : — 

The property of the testator, of the heir, or of another person ; 
provided in this latter case the testator knew that it belonged to 
another, and as the testator had not himself got the ownership, the 
legatee in this case only acquired the rights of a creditor against the 
heir to compel him by action to furnish the thing or its value. 

Things actually existing, or those in the future, provided there 
was a possibility of their coming into being. 

Things corporeal or incorporeal, as well as facts and acts that the 
heir may be condemned to do, to suffer, or not to do. Amongst 
incorporeal things, legacies of usufruct and servitude, and the legacy 
Itberationis and nominis are specially to be noted, and the two latter 
are also affected by the rules as to the non-extinguishment of obli- 
gations, except by the legal modes of release or transference. 

The things may be determined in specie or only in genere, and in 
respect of the latter the legacy generis is to be distinguished from 
that optioniSf the last of which underwent important modifications in 
the time of Justinian, 

The legacy called partitio consisted of a given part of the inherit- 
ance, and strictly the legatarius partiarius did not succeed even in 
this case to any action, active or passive, and he and the heir arrived 
at a settlement of their respective rights by means of the stipula^ 
tiones partis et pro parte ; but under Justinian such a legacy was 
looked upon as if it were a fidei-commissum of the inheritance, and 
all actions, active or passive, divided themselves by law between 
the heir and the legatee, so that the latter, in respect of his share, 
succeeded to a certain extent to tht persona of the deceased. 

Cannot be left by legacy : — 

Things not in commerce, or entailing unlawful acts, nor things 
belonging to the legatee, and hence the testator could not leave him 
that which was already due to him, unless in the form of a legacy 
it would be more advantageous to him than as a debt. 

ZosSf increase^ or decrease of the thin^ left by legacy. 

The rules as to the dies cedit regulated this subject. 

If the thing perished in the lifetime of the testator, whether by 
accident or the act of whoever it may be, the legacy vanished for 
want of an object, and did not subsist even in respect of debris or 
accessories ; for the loss of the principal object entailed extinction 
of the legacy, as regarded accessories, but this was not so in respect 
of objects which had their own individuality, so that one man was 



238 COMMENTARY ON JUSTINIAN'S INSTITUTES. 

nerer considered as the accessory of another, nor the child of the 
mother, nor the vicarius of the ordinarius slave. * 

If the thing perished after the death of the testator, whether by 
the fault or the mere act of the heir, the latter must indemnify the 
legatee, but if done independent of the act of the heir, the loss falls 
on the legatee, though if the loss happened after the dies cedit the 
l^atee's rights subsisted over the debris or accessories. 

A unh'ersUas, as a flock, or a peculium, must be taken as it 
existed at the dUs cedit^ hence objects subsequently added to it were 
not included, unless they were produce or otherwise resulting from 
the universality, and this subject was of especial importance in the 
case of the legacy of a peculium to the slave of the testator, as op- 
posed to such a legacy to a stranger, as the dies cedit in the first 
case did not take place until the aditio, but in the second at the 
death of the testator. 

Alodifications affecting the existence, extent, or execution oflegam. 
(i) A condition suspended the effect of the dispositions, bat the 

Muciana cautio (formulated to meet the case of negative conditions 

which could not be accomplished before death) applied both as 

to legacies and inheritances. 

(2) The modus did not defer the right to claim the legacy, but 
security might be required. 

(3) If the dies was uncertain, the l^[acy fell under the nilc 
common to legacies and inheritances, viz., duis incertus con- 
ditionem in testamento facit, and Justinian suppressed the distinc- 
tion between the terms at and a/2^r death, and made such bequests 
equally valid. 

The \t^cy pcence nomine imposed a condition on the heir by way 
of coercion, and was invalid until the reforms of Justinian, by whom 
it was only made to differ from the ordinary conditional legacy, in 
that an impossible or unlawful condition annulled the legacy, in- 
stead of such a condition being held pro nan scripto. 

These modifications are to be distinguished from (o) the demon- 
stration for the purpose of better pointing out the legatee or the 
thing left, and to which the rule applies falsa demonstratio iegittum 
non perimit, (0) the determination or limitation, for marking the 
terms, the limit within which the legatee or the thing left by legacy 
was to be restrained, and (7) the cause or the motive inducing the 
testator to leave the legacy, as to which the general rule applies, 
neque ex falsa causa legatum infirmatur. 

Invalidity, revocation, translation of legacies. 
Although the testament remains valid — 

(i) The legacy may be void, ab initio, because some indis- 
pensable legal condition was wanting, in respect of the legatee or 
the thing, whether in point of form or otherwise. 

(2) The legacy, valid originally, may fail for want of an object, 
as if the thing perished. 

(3) The testator may revoke the legacy (ademptio), or transfer 
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it to another {iranslatio), and the revocation may be express or 
implied, as by the bequest being erased or ihe thing alienated. 

(4) The legatee may make default, as by dying or losing factio 
iestamenti before the dies cedity or by refusing the legacy. 

(5) The legacy may be withdrawn on the ground of un worthi- 
ness. 

The fate of the legacy also hangs on that of the institution of the 
heir, and hence if the testament becomes rupium^ irritum or desti- 
tutum, the legacy fails. 

The Le^s yulia and Papia Poppaa introduced special causes of 
incapacity as to caelibes and orbij both in respect of their institution 
as heir and benefiting by legacies, but yttstinian suppressed both 
the cases of failure under these laws (caduca)^ and the cases assimi- 
lated to them (in causa caduci). 

Right of accrual between co-legatees. 

As a general rule he who was burdened with a legacy benefited 
by it if it lapsed, but the benefit might be transferred to others 
under the right of accrual between co -legatees, and the jus caduca 
vitidicandi of the lex Papia Poppaa, 

In general, co-legatees are those to whom the same thing has been 
left by the same testament, whether conjunctim^ i.e., in one single 
disposition, or disjunctim, i.e., by as many separate dispositions as 
legatees, but under the lex Papia Poppcea certain effects resulted 
where the same thing had been left to several, with the shares of 
each assigned, and hence the threefold division re tantum, re et ver- 
bis^ verbis tantum, although in the latter case the persons so joined • 
are not really in any way co-legatees. 

In respect of the right of accrual between co-legatees : — 
(i) Prior to the lex Papia Poppcea the question had to be 

examined, according to the rigorous consequences of the terms 

of the civil formula by which legacies fell into four classes, but 

bearing in mind that debts divide by law when given in common. 

(2) Under the leges Julia et Papia Poppaa the right of accrual 
had to be distinguished from the jus caduca vindicandi, then 
introduced in respect of caduca, or dispositions assimilated to 
them. 

(3) The suppression by Justinian of the four classes of legacies, 
and of the caduca and dispositions in causa caduci led to a state 
of the law in which, together with new rules, traces of the pre- 
ceding systems appeared. 

The Lex Falcidia, in order to prevent the failure of testamentary 
inheritances, forbad legacies to exceed three-fourths of the property 
of the inheritance, so that there would always remain to the heir at 
least one-fourth ; and if several heirs, each must, independent of 
the others, have one-fourth of his share. The benefit of the law 
was in course of time successively extended to matters not contem- 
plated by it, viz. : to fidei-comtnissaria inheritances, to particular 
Adei-commissa, and even to fideicommissa ab intestato, to donations 
mortis causa, to donations between married persons, to the querela 
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inofficiosi testammti, and it produced the theory of the pertio 
U^itima, 

Fidei-commissa. 

K fidei-commissum^ in the most general sense, was a disposition 
of property, in which some condition essential, according to the 
civil law, was wanting, in order to constitute it a valid institution 
of the heir, or a l^acy, and with which the deceased charged his 
testamentary or ctb intestato heir or some other person to whom he 
left something. 

As these dispositions were originally deficient in obligatory 
character, they could only be contided to the good faith of him on 
whom they were charged, but under Augustus their execution might 
be enforced by a procedure extra ordinem. 

The Fidei'Commissaria hereditas corresponded in some sort to the 
institution of the heir, as it had for its object the inheritance, or a 
part of it ; and the fidei-commissum singula rei resembled a l^acy 
m having for its object any other thing than a given part of the 
inheritance. 

Fidei-commissa were governed in their interpretation by the 
principle that they rest^ on the wishes and intentions of the 
deceased. 

To obviate the inconveniences resulting from the heres fiduciarius 
still remaining heir, although charged hy fidei-commissum to restore 
the inheritance, in whole or in part, a simulated sale was made 
of the inheritance, and the stipulationes empta et vendita hereditatu 
entered into, but the s,c. Ttebellianum made the actions divide 
between the keres fiduciarius and thefidei-commissatws, so that the 
latter ceased to be considered loco emptoris, and was viewed as an 
heir (loco hetedis). Subsequently the s.c. Pegasianum authorised 
the heir to deduct from the fidei-commissaria hereditas the falcidii, 
and in case this was done the fideicommissarius was assimilated 
to a legatee (loco legatarii), ^and then, between him and the heir, 
with respect to the hereditary debts and credits the same sHpula- 
Hones partis et pro parte were entered into as between the heir and a 
legatarius partiarius, 

Justinian united the two senatus consultainto one under the name 
of the former (Trebellianum)^ and the heir was always to have the 
right of retaining the fourth^ the actions in all cases dividing between 
him and the fidci-commissarius. 

Though Justinian assimilated legacies zxidi fidei-commissa^ the insti- 
tution of the heir and the fidei-commissaria inheritance continued to 
differ as to form in the manner of bestowal, and as to matter in 
respect of the retention of the quarta^ so also the direct l^aqr of 
liberty, and \ht fidei-commissum for the same purpose differed some- 
what in their effects. 

Codicils. 

These are expressions of last wishes, but not testaments. Their 
origin is intimately connected with the fidei-commissum, for the one 
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is the disposition, the other the expression of it, and their employ- 
ment was, under Augustus, approved at the same time as fidei- 
commissa, on the ground of practical utility. 
Codicils were either : — 

(a) Ab intestato, when their dispositions were equivalent to 
fidei-commissa. 

(j3) Attached to a testamenty either anterior or posterior, and of 
which they shared the fate. If confirmed in the testament (which 
may be infuturum or in prceteritum), they might contain lega- 
cies, revocations of legacies, giving of tutors as well as fidei-com- 
missa, but never institutions or revocations of the institution of 
heir, and if not confirmed they could only contam ftdei-commissa. 
The presence of five witnesses required by Justinian was not 
indispensable, as, in case of the denial of the existence of the trust, 
the persons charged might be put upon their oath. 

The e/ausula codicillaris made testaments, otherwise void, valid 
as codicils. 

Opening and preservation of testaments. The testament was 
opened in presence of the witnesses to it, a copy was taken, and the 
original will deposited in the archives, where it might be subse- 
quently examined or a copy taken, except of dispositions which 
were intended to remain secret. 

Actions relating to legacies and fidei-commissa, "When legacies 
were classed according to the formulae used, the legatee had the 
rei vindicatio for legacies per vindicationem, the condictio for those 
per damnationem or sinendi modo, and XhtfamilicB erciscundce action 
for those per praceptionem. 

Under Justinian a rei vindicatio lay, unless the l^acy had for its 
object a thing of which the transference of ownership could not 
have been eflfected, or the personal actio for condictio) ex testamento 
(actio legati) could be brought against the heir, and the hypothecaria 
actio could also be used. 

If the execution of the legacy was suspended, the legatee could 
require security for the preservation of his rights; and, on the 
other hand, if the legatee had put himself in possession of the 
legacy, the heir had the interdict Quod legatorum for its restitution. 

Particular fidei-commissa, under Justinian, gave the same actions 
as legacies ; and for fidei-commissary inheritances there existed 
Xht fidei-commissaria hereditatis petitio, and the action utilis familia 
erciscunda. 
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Tit. L De Hereditatibtis qnae ab intestato defenmtor. 
994. As a jyeneral rule, the devolution of the inheritance by Urx 
took place when the deceased died absolutely intestate, t>., when no 
will existed in fact, or it was invalid in law, or failed for want of 
an heir to succeed under it (Intestatus decedit qui aut omnino testa- 
metitum non fecit, aut non jure fecit; aut id quod fecerat ruptum 
irritumvc fiictum est, aut nemo ex eo heres extitit). Hence :— 

(i) The inheritance ab intestato might open at the death qI the 
testator if no will had been made, or if it was invalid ab initio or 
rupum or irritum before his decease, but otherwise it did not 
open until it was certain that there would be no testamentary 
heir. 

(2) The existence, capacity, quality, and degree of the AflW«^ 
intestato, are to be determined at the date of the opening of the 
inheritance ab intestato, and hence the claimants may, or may not, 
be different from those who would have taken at the date of the 
death of the testator ; but they must have been bom or conceived 
at the date of death, in order to have any claims whether civil or 
Praetorian. 

998. In respect of the order of succession of the heirs ah intestaio 
there are four systems to consider, viz., that of the twelve tables, 
the Prsetorian law, the Imperial constitutions, and the time of 
Justinian. 

By the twelve tables there were two orders (table v, § 4 and 5\ 
viz. : — (i) The heredes sui ; (2) The Annates (and (3) the Gentiles 
for certain cases and persons). 

999. (§ ii) TAe Heredes sui, according to the twelve tables, would 
be those children first in rank, in power (whether resulting from 
justae nuptiae or adoption, or, in later legislation, from Intimation 
by oblation to curiae, or subsequent marriage) at the time of de- 
cease (and even a son not in power at the time by jus posiliminu)\ 
and as the succession was the result of the law, their ignorance of 
the fact or insanity was immaterial, and no authorization of tutor 
or consent of curator was necessary ; but a son might be in power 
at the time, and yet not succeed, if the father had after death been 
found guilty of high treason, when, his memory being naade in- 
famous, confiscation of goods followed : this being the only criminal 
suit, according to Theophilus, exercisable against the dead. 

Sons and daughters took per capita, but the descendants of the 
sons (descendants of daughters not being in the family) took p^ 
stirpes, i.e., the ««^/<f equal share the father would have received 
was divided between his children. 

1008. (§ ix) Children called to rank with heredes sui, by Pratom^ 
law. Under the first system, three classes of children were shut out afi 
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intesiato, viz. — (i) Those emancipated ; (2) Those given in adoption ; 
(3) Those who were descendants of daughters. 

The Praetor gave emancipated children and their descendants 
(provided they had the rights of citizens) the bonorum possessionem 
unde liberi; hence, in fact and in possession, they were on a par 
with the heredes suiy though the latter still remained in law and in 
title the only heirs. 

Children given in adoption, and those who, after being emanci- 
pated had given themselves in arrogation, also acquired the rights 
of heredes sui in the new family, though they ceased to have any 
claim on the old; but since, if an adopted child was emancipated 
out of the new family in the lifetime of the natural father, he would 
be deprived altogether, the Praetor gave him the possession unde 
liberi, with the heredes sui of the natural father. If, however, 
when thus emancipated, the natural fathef was already dead, he 
had no claim, except that he might come in as a cognate or under 
Justinian's system {post, par. 1014). 

If these classes of heirs were not regularly instituted or excluded, 
Pratorian law gave them the bonorum possessio contra tabulas [ante, 
par. 708). 

1013. Children called to the rank of heredes sui by imperial consti' 
tutions prior to yustinian. A constitution of Valentinian Theodo- 
sius and Arcadius (Code Theod., 5, 1,4) provided that descendants 
of a daughter, who would have been amongst the sui heredes if she 
had not predeceased the opening of the succession ab intestato, 
should represent their mother, and take, per stirpes, two-thirds of 
her share if there were other heredes sui, though only one-fourth 
was deducted in favour of the agnates if they only were excluded. 

1014. (§ xiv) Children called to the rank of heredes sui by yus- 
iinian. In respect of adopted children, Justinian introduced a new 
system by which adoption did not destroy their rights in the natural 
family [ante, par. 138), their only claim on the adoptive father being 
in the succession ab intestato, so that they could not complain if 
excluded or not mentioned in the will, and their right, when 
adopted out of three males (? why so) under the s. c. Sabinianum 
(? under Marcus Aurelius A.D. 161), to one-fourth of the adopted 
father's goods, was also taken away. 

As to the descendants of daughters, though they were still con- 
fined to two-thirds, when there were other heredes sui, the de- 
duction of one-fourth for Agnates was withdrawn. 

Adopted children are now true heredes sui of the natural father, 
since they neither leave the potestas nor the family, but the other 
children and descendants called by the Praetor, the Emperors, and 
Justinian, are not necessary heirs, as they do not acquire the suc- 
cession by strict law. 

Tit. ii. De Legitima Agnatorum Successione. 

1018. By the twelve tables (v, 5 ), after the heredes sui (and those 
descendants ranged by subsequent legislation with them), came the 
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Agnates (see part ii, par. 64), and from this class also were excluded 
(i) those emancipated ; (2) those given in adoption; and (3) the 
descendants of females. 

102 1. (§ iii) An intermediate legislation^ introduced by the joris- 
prudents in analogy to the Lex Faconia, and therefore subsequent 
to that date, imposed incapacities on women by prohibiting their 
admission as heirs except to consanguinei sisters only, whilst male 
agnates could succeed ad infinitum to them. 

1022. Prcetorian law. The harshness of the twelve tables was 
partially remedied by the Praetor, who, although he did not touch 
the cvuil law system in respect of the rights of agnates ^ seized every 
occasion of the failure of agnates to let in the cognates. 

1023. Imperial constitutions anterior to Justinian, Anastasios, 
in A. D. 498, allowed emancipated brothers and sisters to take along 
with agnate brothers and sisters, though only one-half shares, and 
the right was personal^ only not extending to their descendants 
(Cod. 5, 30, 4) ; but see post^ par. 1024. 

1024. By Justinian* s constitutions, the law of the twelve tables as 
to women was re-established, and they received again equal rights 
with mcUes. 

Emancipated brothers and sisters were, by legislation, subsequent 
to the Institutes, A.D. 534, to have equal shares with agnates, and 
their children to succeed them, but not their grandchildren. 

Adoption caused no loss of family rights in respect of brothers, 
sisters, or other relations, given in adoption. 

Uterine brothers and sisters were called, in A.D. 528, to the fia- 
temal succession as if agnates or consanguineous brothers and 
sisters. In A.D. 534 the first degree of their children were ad- 
mitted to rank with agnate nephews and nieces. 

By the twelve tables, the nearest agnate (whether one or several) 
succeeded to the exclusion of all others, and hence there was no 
division per stirpes, as in the case of sui heredes. Hence, also, if 
the first degree failed altogether, and, e.g,, one deceased brother 
had left one child, and another several, these all took equally 
(Agnatorum herediiates dividuntur in capita, Ulp., Reg. 26, 4). 

Heredes sui were necessary heirs, and the question of devolution 
could not arise except as to those admitted by an extension of the 
law, but agnates only became heirs at the aditio; and therefore, if 
before that event all the members of the first degree died or refused 
the inheritance, it passed on to the next order. This the Praetor 
partially remedied by calling in the cognates, and Justinian allowed 
devolution in the case of agnates, and subsequently extended the 
right to the heredes sui also. 

Under the law of the twelve tables, the question of the succession 
of a male ascendant to a deceased child could not occur, for if in 
power the child bad no property, and if emancipated the child had 
nothing to do with the natural family ; but, ultimately (Cod. vi, 
6i» 3), when the son acquired rights in respect of maternal property 
left by gift or legacy, an ab intestato succession was introduced in the 
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order of — (i) His children and grandchildren, etc.; (2) brothers 
and sisters ; and (3) the father or other ascendant, but by right of 
succession, not in virtue of the patria potestas. Justinian also ad- 
mitted a successions^ intestate (viz. — (i) Children ; (2) brothers and 
sisters ; ( 3 ) paterfamilias) to peculium castrense and quasi castrense; 
but here the ancestor took \\jure communis i>., hj patria potestas ^ 
and not by succession (see ante, par. 687, 6). 

The rights of patronage to emancipated children were by the aid 
of the contracta fiducia {ante, par. 166) early secured to the ascend- 
ant emancipator, and under Justinian this contracta fiducia was 
always implied, the succession being the same as for the peculium, 
viz. — (i) Children; (2) brothers and sisters ; (3) ascendant eman- 
cipator. 

1032. The succession of the Gentiles, The twelve tables (v, 5) 
called the Gentiles after the agnates. The Gentiles (see part i, par. 
16, and part ii, par. 65), according to Cicero's definition (Top. 6), 
were — (i) Those with the same common name; (2) of ingenuus 
origin ; (3) of whom no ancestor had been in servitude ; (4) who 
have never suffered capitis deminuiio; but the subject is obscure, and 
the part of the Institutes, of Gains referred to by himself for ex- 
planation is missing. Various opinions have been advanced, all 
based upon limiting the extent of agnation and making all the ag- 
nates outside these Gentiles; and, according to Niebuhr, the gens 
was a political union, or clan, of patrician families without blood 
relationship or connection through the patria potestas, but with com- 
mon rites and sacrifices and voting as one in the comiiia curiata (see 
part i, par. 29). To this patrician association plebeian clients be- 
longed ; and though plebeian gentes were subsequently formed, these 
only had internal, not political, rights. This description, however, 
does not coincide with Cicero's definition, and it would probably be 
more correct merely to assume that the members of a gens, as be- 
tween themselves, were at once agnates. Gentiles, and cognates, with 
a separate genealogy, whether natural or civil, and that they were 
also the Gentiles of all the members of the different plebeian agna- 
tions who had taken their name and sacra, and were attached to 
them as clients, or derived by freeings from them, so that whilst 
the terms familia and cognatio belonged to all citizens the Gentiles 
were a separate caste. 

The descendants ol freed persons would be ingenui in the later 
acceptation of the word, but they would not be of perpetual in- 
genuus origin, so that on the failure of their own heredes sui and 
agnates, their property ab intestato would pass away altogether to 
the patrician gens to which they belonged, but they would be the 
patrons of the slaves actually freed by themselves, and subsequently 
would occupy the place of ^tes in respect of the free families de- 
scended from these liberti, t.e,, they would be the source (stirpes) of 
these latter. Hence, Cicero ^De leg. i) traces descent through 
agnatic, gens, stirps, cognatio, and the distinction between gens and 
stirps formed "the ground of the law-suit before the Centum viri, be- 
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tween the Claudian and the Claudian Marcellian families ( Cic. De 
Orat i, § 39) : the former a patrician and primitive family, claim- 
ing the succession to the son of a freedman on the ground of being 
the gens of the plebeian Marcellian family itself, and from -which it 
acquired its name; the Marcellian family, on the other hand, claim- 
ing the succession as the source from which the family of the fireed- 
man sprang. 

105 1. That the eventual rights as to tutorship, curatorship, and 
succession belonging to the gens were of real importance, is shewn 
by the gentis enuptio, or privilege of marrying out of the gens, which 
Livy (bk. 39, § 19) relates was given by a senatus consul turn (after 
being confirmed by plebiscitum) to the freedwoman Hispala Fecenia, 
in recompense for denouncing the affair of the Bacchanalians. 

Tit ill. De Senatus-consulto Tertulliano. 

1054. It was only in the case of the wife being in manu Tfiri 
{anie, par. 150) when she ranked as a consanguineous sister, that 
any reciprocal rights of agnafion-succession could exist between the 
mother and her children {^prceterquam si per in manutn canventianem 
consanguinitatis jura inter eos consHterint, Gai. Inst, iii, § 24), and 
the Praetor only assisted them in the third order as cognates^ , The 
Emperor Clatidius first granted a special exemption in a particular 
case, and under Antoninus Pius the senatus consultum Tertul- 
Iianum{A,T>. 158) in the spirit of the Caduca laws, rewarded the 
birth of children by giving the/wj liberorum ab intestato to ingenute, 
with three children and libertince with four children; but the right 
was accorded to the mother only, not the ancestress, and the children 
must have been bom alive, though the Emperor could give a special 
dispensation when the conditions were not all complied with. If 
the mother were in power, the aditio could only be made by order 
of the paterfamilias. The succession involved devolution, and the 
order was : — 

1. Children of son or daughter deceased. 

2. The father, but not the ancestor. 

3. Consanguineous brothers. 

4. The mother, any consanguineous sisters sharing with her. 

1 06 1. (§ iv) Constantino made a further concession in respect of 
the mother of one child (see part i, par. 479), and Justinian (Cod. 
8, 59, 2) abolished the distinction as to the number of births, 
giving the jus liberorum to all mothers. If any agnate or cognate 
sisters existed, they took one-half and the mother of the deceased 
one-half. If brothers and sisters existed as well as the mother, 
they all took per capita, and as the mother's rights were derived 
from natural (not civil) ties, it was immaterial whether the child was 
legitimate {ante, par. 122), but the mother, if over twenty-five years 
of ag6, was excluded from the succession to her impubes child if 
she neglected to demand within a year the nomination of a tutor or 
his replacement in the event of his being excluded or excused. 
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Tit. iv. De Senatus-consulto Orphitiano. 

1065. In reciprocation of the rules of the preceding title, the 
senatus-consultum Orphitianum passed in the consulship of Orphi- 
tius and Rufus, wxAtx Marcus Aurelius (A.D. 178), gave children 
the right of succession ab intestato to their mother before consangui- 
nei or agnates or father or mother (decided against the rules of the 
s, c. TertulHanum by imperial constitutions. Cod. Thed. 5, i, 4, 
ante, par. 1013), and extended to ^ra«</-children by subsequent 
constitutions. The right was not lost by minima, c'd,, a rule ap- 
plying to all the successions created by senatus consulta, the Empe- 
rors, or the Praetors, because they were grounded on natural ties, 
though succession under the twelve tables was lost by minima (as 
well as maxima and media), c.d., as it entailed leaving Xhefamilia. 
It was immaterial whether the children were legitimate, but Jus- 
tinian refused the rights of succession to the spurii (part ii, par. 58) 
of a woman of the rank of illustris if she had other children. 

Tit. ▼. De successione cognatorum. 

1070. Instead of letting the inheritance fall to the cerarium on 
the failure of heredes sui or agnates, and those ranking as such, the 
Praetor called in the cognates, but as heirs could only be created by 
law, or senatus consulta, or imperial constitutions, he made them 
possessors of the property, the order being: — 

1. Heredes sui, and those classed as such. • 

2. Heredes legitimi, i.e., agnates, and those classed as such. 

3. Nearest cognates, ue., those after the above (i) and (2), who 
may not be such near cognates, and to the sixth degree only, this 
being the general limit for cognates ; but to the seventh degree 
in the case of children of second cousins. This order included 
the collateral line through women, those emancipated who have 
arrogated themselves, uncertain {vulgo quasiti) children, because 
as such they had no agnation or consanguinity, and lastly, chil- 
dren of concubinage. 

Cognation being a natural tie, it included agnates who had suf- 
fered c.d., but emancipated brothers and sisters had a preference, 
and ranked as agnates (see par. 1024) before cognates. 

Tit. vL De Gradibus cognationum. 

1075. '^^ Roman law language had names up to the sixth 
degree, and there are in the direct line, whether ascending or 
descending, as many degrees as generations, and the same in the 
collateral, except that generations on each line count always omit- 
ting the source (see part ii, par. 62). 

1079. (§ x) Relationship between slaves was not recognised by 
law (part ii, par. 58), but Justinian gave children and others rights 
{^Qpost, par. 1081). 

Tit viL De successione Libertorum. 

1081. Th&freedman (at least up to Justinian) could only have a 
descending line, and that subsequent to freedom. 
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1082. Succession ab intestctto tofreedmen by the 12 TcAles was : — 

1. Heredes sui, i,e., his children, including those adopted, and 
the wife in manu, 

2. Patron (occupjring the place of agnates), 

3. Patrons* children, but like agnates per capita. 

The order of succession, ex testamento, was free, and the libertus 
could will as he chose, so that the patron might be excluded (a) by 
heredes sui, or (j3) testament of his Itbertus, though the liberta had no 
heredes sui, and being in the perpetual tutelage of patron could not 
make a will. 

1084. (§ i) Succession tofreedmen according to Pratorian law. 

The Praetor included under heredes sui those added by him in the 
case of other citizens {ante, par. 1008), and hence emancipated chil- 
dren, and those given in adoption, had the possession unde liberty or 
contra tabulas. But the law of the 12 Tailes, by which Xh/tpcUran 
could be excluded by the mere will of the freedman {e.g., by (i) 
adoption of a child, (2) wife in manu, or (3) testament) was held 
unjust, and therefore in the absence of the heredes sui, and those 
classed as such, the Praetor gave the patron one half the succession^ 
either by possession ah intestato if no will existed, or contra tabuias 
if the freedman had not given the patron on€-half by testament ; but 
this necessarily did not apply to freed women [ante, par. 1082). The 
patron's male children had this new right, but the patroness and the 
patron's female children, only that of the 12 Tables. 

1087. (§ ii) Succession offreedmen by the lex Papia Poppcea, In ac- 
cordance with the principle on which this law was enacted as to 
favouring the number of children, the patron had claims, testate or 
intestate, where a ix^^mxin left 100,000 sesterces . and less than 
three children to a mrilis pars, i.e,, if there was one child the patron 
had one-half, \it2v0 children the patron had one-third. 

Freedwomen with four children were released from the tutorship 
of the Patron, and therefore they could make a will without his 
auctoritas, but a mrilis pars was always to belong to the patron. 
The descendants of the patroness, and the female descendants of 
the patron, likewise received the Pratorian male descendants' rights 
if they had a fixed number (two or three) of children. See Gai. Inst, 
iii, §§ 49 to 53. 

1088. (§ iii) Succession offreedmen according to Justinian, No 
difference existed between the patron and patroness, or their male 
or female children, or between freedmen and freedwomen, and the 
succession to the freedman ab intestato was to be :-^ 

(i) Children, whether bons in slavery or not, and whatever the 
fortune, the patron had no rights. 

(2) The patron or patroness, or their children, and like agnates 
taking per capita, 

(3) Collateral relations of patron or patroness, but to the fifth 
degree only, and taking the place of cognates, of which the freed- 
men, even under Justinian, had none. 

1090. The succession ex testamento as regards children was the 
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same as other citizens in respect of exclusions, omissions, or the 
querela inof. test, ; but as r^ards the Patron^ if the freedman had 
less than loo aurei (ioo,cxx> sestertii) he could make a will as he 
chose, but if he had more than 100,000 sestertii the Patron had a 
right to one-third, and could claim it (or have the amount made up 
to it) by possession contra tabtdas, i.e., if the freedman had no 
children, or had justly excluded or omitted them, so that the 
inheritance ab intestato would have come to the Patron. This one- 
third was free from all charges, the debts only being deducted in 
the calculation. 

1092. (S iv) All freedmen being ^*/£wwj under Justinian the dis- 
tinctions as to the succession of ir^dmen who were latini yuniani^ 
dediHcU, etc. (see ante^ par. 64, 6$) were unnecessary, though 
lengthily treated of by Gains (Inst., iii, § 63 to 67, 72, 73), and refer- 
ence made to certain repealed laws, as the senatus consultum 
Largianum, passed under Claudius in the Consulate of Lupus, and 
Largus, A.D. 42, giving the children of a patron of freed Latins 
herwiitary rights, unless excluded by the patron nominatim from 
his own inheritance, and Trajan* s edict as to salvo Jure patroni, 
when a freed Latin had citizen rights given him by the emperor 
against the will of the Patron. 

Tit viii. De adsignatione Libertoram. 

1096. If the Patron died before the freedman, his children acquired 
his rights, but a senatus consultum under Claudius^ A.D. 45 (Rufus 
and Scapula consuls) gave the patron the right to assign, by will or 
otherwise, the freedman or freed woman to one, or several of his chil- 
dren or grandchildren, who thereby became sole Patrons and sole 
^rSf and transmitted their rights to posterity (though if they had 
no children the old law as to patron's descendants was fallen back 
upon), and this was only a right oi preference, i.e., a right of select- 
ing one of several persons who would be heirs, not a change in the 
law of inheritance, hence the patron assigned must be capable of 
succeeding to the freedman, and therefore must be one whom the 
patron has in his power, and if subsequently emancipated the right 
vanished. 

Tit iz. De Bonorum possessionibus. 

1099. The rules as to the possession of goods were a praetorian in- 
stitution, not being regulated by law, but by the magistrate, and 
they arose in the first instance in execution of the civil law, as where 
during a dispute it was necessary to maintain the heir at law in pos- 
session of the deceased's goods. They then supplied gaps, as when 
takmg natural ties into consideration, and finally they overruled it 
in conrecting its rigour (see part i, par. 290). Hence the law made 
the heir, the praetor the possessor of goods who occupied the place of 
the heir, and was supported hy fictitious actions given him, as if he 
were heir, so that finally the edict created a sort oi prcetorian succes- 
sion by which the le^il inheritai\ce might be either confirmed (in 



2SO COMMENTARY ON JUSTINIAN'S INSTITUTES. 

which case the additional advantage was gained of using the inter- 
dict Quorum bonorumy Gai. Inst. , iii, § 34), amended or contrctdictedy 
and this either ab intestate, secundum, or contra tabulas, the object 
being in each case to secure, according to nature and equity, suc- 
cessors to the deceased. 

1 103. The ex testamento possession of goods given by the Praetor 
was of two kinds, viz. ; — 

(i) Contra Tabulas, given in general to children, passed over 
in silence, whether heredes sui or those classed as such, or natural 
or adopted children, emancipated or given in adoption, male or 
female, ante, par. 708. 

(2) Secundum tcdfulas. When those who could claim contra 

tabulas allowed the delay to expire, or were dead or repudiated 

their rights, the Praetor carried out in a less rigorous manner the 

civil law, eg., accepting the praetorian form of will, considering 

the capacity in intermediate time not material, permitting postumi 

strangers to be instituted, and giving possession pendente condi- 

tione, withdrawing it if the condition was not fulfilled. 

1 109. In default of a testament, or of having demanded possession 

contra or secundum tabulas within the permitted delay, the praetor 

passed to the possessio bonorum ab intestato, of which there were 

eight descriptions, viz., four for ingenui, and four exclusively for 

freedmen. 

The names of these divisions were abbreviated from the phrase 
ea pars edicti unde liberi vocantur : unde legitimi vocantur, etc. * 
(i) Unde liberi, common to ingenui and freed, and given to the 
heredes sui and those classed as such, but it could not apply to 
the succession of women, as they had no such heirs. 

(2) Undelegitimi applied to men and women ingenui and freed, 
and was open to all legal heirs of any kind, whether deriving 
their title from the 12 Tables, or senatus consulta, or constitu- 
tions, or the j.f.fTertul. and Orphit; or as patron or children, or 
as heredes sui who had neglected to demand unde liberi, 

(3) Unde decem personce, ue,, to the ten persons of , the natural 
family (father and mother, grandfather and grandmother, paternal 
or maternal, son, daughter, grandsons, granddaughters, brother, 
sister, consanguineous or uterine) placed by the Praetor before 
the manumissor extraneus {ante, par. 166) of a free person freed 
whilst in mancipio to him, and who therefore, according to the 
civil law, had rights of patronage and succession. 

(4) Unde cognati, i.e., to those called by the Praetor as a new 
order of successors not existing in the civil law [ante, par. 1070), 
but it might include as blood relations members of the civil 
family, e.g,, agnates who had neglected to demand possession 
unde legitimi, 

(5) Tum quern exfamilia. The expression is derived from the 
commencement of the edict, which then continues .... patroni 
proximum oportebit, vocabo, etc. It applied exclusively to freed 
persons, and under it in default of (i) unde liberi, and (2) unde 
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legitimiy the (3) nearest member of the patron's family was called, 
and it included the patron himself, or his children (if they had 
neglected or refused the succession unde legitimi), and in addition 
his agnates. 

(6) Unde liberi patroni patronce-que et parenies eorum. In the 
succession oifreedmtn the T\^t of patronage yf2LS (a) unde legiiimi^ 
for patron and children, (jS) turn quern ex familia for civil family 
of patron or patroness, t>., principally for their agnates, (7) the 
above (No. 6) for descendants or ascendants^ i.e., the natural 
family of the patron or patroness, on the ground of blood relation- 
ship, ( 8) see below (No. 8) for the collateral natural family of the 
patron or patroness. If the patron or his children {heredes sui) 
failed to take in one of these orders they might come in under 
any other, just as in the succession of ingenui, 

(7) Unde vir et uxor. Under this, which applied to both 
ingenui and freed, a gap was supplied in the civil law, and recipro- 
cal rights given where there was jusice nuptice, and the marriage 
existed at the time of death, without there being any in manum 
conventio. 

(8) Unde cognati manumissoris. This applied exclusively to 
freed persons (see above, 6 8), but with a limit fixed by the Lex 
Furia (Ulp. Reg., 28, 7). 

In default the property fell to the people, according to the Lex 
Julia (ccLducaria). 

As in mancipations it became the rule always to imply the 
clause contracta fiducia, the class unde decern persona was unneces- 
sary, and the succession to the freed being the same as to ingenui 
(except as to the fifth degree only, ante, par. 1088), the turn quern, 
^^ unde liberi patroni, etc., and the unde cognati were also sup- 
pressed, so that only the four bonorum possessiones of the ingenui 
were left, viz. : — i, unde liberi; 2, unde le^itimi ; 3, unde cognati; 
4i unde vir et uxor. 

Finally the edigt of the Praetor gave an extraordinarium auxilium 
(independent of the testament or succession ab intestato) when the 
possession of property was expressly ordered to be given by any law, 
a.nd hence called possession turn quibus ex legibus. This was dis- 
tinct from the unde legiHmi, because there the law gives the inherit- 
once, though if the law gave both the inheritance and the possession 
either could be claimed. 

1120 (§ viii) The possession of goods had to be demanded of the 
Praetor or the governor of a province, and could be repudiated. 
The time within which it must be demanded was : — 

One year for children and ascendants, natural or adopted. 
One hundred days for all others. 
On the expiration of this delay, or on the death of the parties first 
entitled, or on their repudiation there would be 
Accrual, if several persons of the same degree. 
Devolution to the next degree, if only one of the former degree 
or all failed. 
Next possession of goods in default of degrees. 
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But only those dajrs were reckoned during which it was lawfnl to 
appear before a magistrate after the demand had become possible ; 
and under ynstinian no formal demand. was necessary, it being saf- 
Bcient to manifest within the prescribed interval the intention of 
accepting, for the distinction between the possessio bonarum and the 
inheritance had in reality disappeared (postf par. 1123). 

1 1 23. A distinction in the honorum possessio existed, which is 
mentioned by Gams (Inst., ii, § 148, 149), but not noticed by 
Justinian, viz.: — 

1. Cum re {id est cum effectu)^ when the possessor was pro- 
tected from eviction by the civil law heir. 

2. Sine re (sine effectu)^ when the possessor was not goaran- 
teed fix>m the petiHo hereditcUis of the civil law heir. 

This could only occur when the rights under the cwil and Pra- 
torian law were not united in the same person, as where, e.g.^ the 
heir validly instituted by testament accepted the inheritance, bat 
had not demanded possessio bonorum, the latter passed to those 
called ab intestato, but sine re. In time, as the subtleties of the 
law disappeared, the possessio bonorum cum re became the usual 
form. 

1 124. The possessio bonorum by £dict may be called Edictdis^ as 
opposed to the decretalis bonorum possessio, resulting from a deem 
of the Praetor in a law-suit, in which case the right commenced 
from the moment of the decree, and the dies utiles of delay were 
those when the magistrate was seated on the tribunal. In this case 
the possession of the goods could not be repudiated, though as a 
general rule the possession was only temporary for the purposes of 
the suit. Examples of such decrees are : — 

(a) Bonorum possessio ex Carboniano, i.e., the temporary pos- 
session given in virtue of this edict of Cneus Carbon to a minor 
whose status and right of inheritance are both attacked, the law- 
suit being deferred until puberty. 

(/9) Bonorum possessio ventris nomine, i.e,, the temporary pos- 
session given on behalf of a child not yet bom, who, if bom, 
would have a claim contra tabulas against the institution made to 
his prejudice. 

1 127. Collatio bonorum. As emancipated children, had they 
remained in power, would not have possessed any property of their 
own, it would have been imjust to the heredes sui when the Pr<i^ 
called the emancipated with the latter, not to have compelled the 
emancipated children to throw their property into the mass of the 
inheritance for re-division, and by interpretation this rale was 
extended to the daughters' dos, afterwards to the donatio proftef 
nuptias, and finally Justinian called upon all children without dis* 
tinction succeeding ab intestato to the property of their ascendatiii 
to make this collatio of things on which the quarta was due in the 
querela inoff, test, (see ante, par. 798). It applied to ab intestato isA 
testamentary successions, but it was only imposed on children who 
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were heirs succeeding to ascettdants, and as against one another. It 
was not due from those who abstained from, or repudiated, the 
inheritance, nor if the testator had dispensed with it. 

1 132. Accrual between co-heirs. If one of the heirs by any cause 
(except indignity, post, par. 1138) makes default, his share by right 
of CLCcrual falls to the juridical persona of his co-heirs sine onete^ 
whether the inheritance be testamentary, ab intestato, or through 
possessio bonorum. See as to substitutions, ante, par. 742, and in 
respect of legacies, par. 868, 875. 

1 134. The transmission of the inheritance. Strictly, the heir dying 
before aditio, or the possessor of goods before demanding it, lost 
his rights, but to this rule exceptions were introduced, for by a 
constitution of Theodosius and Valentinian, if children instituted 
heirs of an ascendant died before the opening of the testament, they 
transmitted their rights to their successors, and if a minor of seven 
years died before his father had had time to accept an inheritance 
for him, he could still acquire it as if the child were living. Finally 
Justinian accorded transmission of rights, and time for deliberation 
to the heirs of persons dying within the period for declaring their 
intention. See ante, par. 804 (3). 

1 138. Of those deprived of property for utvworthiness. 

Generally inheritances, legacies, or fidei-commissa, taken away 
on the ground of unworthiness (ereptorium), fell to xhtfiscus with 
all the charges depending on them, and the heir still remained so, 
though the property was gone. The Lex Papia Poppcea in some 
cases gave them like caduca as a privilege oi paternity ; and hence, 
Ulpian (Reg. 19, 17) indicates, as a mode of acquiring Roman 
dominion ex lege, the caducum, and the ereptorium. The grounds of 
unworthiness would be, if the heir or legatee had, e.g., caused the 
death of the deceased or neglected to pursue his murderer, or ac- 
cused him of crime. 

1 141. Actions relating to inheritances ab intestato and to the pos- 
sessio bonorum. These were the — 

(i) Hereditatis petitio and famUice etciscundce, see ante, par. 

830. 

(2) The quorum bonofum interdict for the restitution of posses- 
sion, see post, par. 2302. 

(3) Prcetorian hereditatis petitio, for possession and for partition 
of possession. 

(4) Utilis familia: erciscundce. 

1 143. Novels of Justinian as to successions ah intestato. 
By the Novels 118 and 127 of A.D. 544 and 548, Justinian com- 
pletely effaced the primitive civil family system of the twelve tables, 
and the vestiges of the civil law succession referred to in the Insti- 
tutes, replacing it by an order of intestate succession, based upon 
the natural family, according to blood relationship. The distinction 
between the hereditas and the bonorum possessio, agnati and cognati, 
males and females, was abolished, and by the 11 8th Novel 

(c. i) Descendants succeeded whether emancipated or not. 
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natural or adopted, through males or females, and took per capita 
in the first degree, per stirpes in the second, but the law as to 
the usufruct due to parents was maintained [ante^ par. 6i i). 

(c. ii) In default, the nearest ascendants took per stirpes , but 
if there were brothers or sisters of the whole bloody these collaterals 
took equally with them per capita, and (Novel 127, c. i) children 
of deceased brothers or sisters represented them. The paternal 
and maternal line each took half, though the number of persons 
in each line might be unequal. The usufruct of the child's pro- 
perty was taken away from his father in return for the alsolute 
property in his portion given him by this rule. 

(c. iii) In default of ascendants collaterals come in, viz., 
brothers and sisters of the whole blood, and in default those of 
the half-blood, whether consanguineous or uterine, and children, 
but not grandchildren, representing their deceased parents. In 
default the nearest relations succeed, taking per capita if more 
than one. 

(c. v) The tutorship-at-law {ante, par. 222) went to the nearest 
male relative or to the mother or grandmother. 

Tit X. De acquisitione per adrogationem. 

1 145. Adrogation was one of the methods of universal succession 
other than by inheritance, and its effects in ancient law were de- 
duced from (i) the minima c.d. of the person arrogated, and (2) 
the acquisition through the patria potestas by the arrogator (see 
ante, par. 206). 

The extinction affected only the private persona of the person ar- 
rogated, not his public or physical person, and therefore the rights 
attached to these last remained intact ; hence : — 

(1) Rights which perished covci^leitly were agnation, gentilitas, 
patronage, and the tutorships depending thereon — usufruct, usus 
(ante, par. 250, 488, 1032), certain debts due to the person 
arrogated, as those, e.g., arising from the services due by the 
oath of a freedman \operarum liberti obligationes, ante, par. 67) or 
those resulting from an adstipulation {post, par. 1377); and, 
finally, debts or obligations of private civil law. 

(2) Rights remaining in the person arrogated -vftrt justce nupiir, 
eventual potestas over his own children, cognation, testamentary 
dativi, and the new legal natural bond tutorships {ante, par. 105, 
250), habitatio, operarum servi{ante, par. 504, 505), and the rights 
as to the peculium castrense or quasi-castrense, rights attaching to 
the natural person, and the same as to debts or obligations (part 
ii, par. 199, and ante, par. 208). 

(3) Rights passing to the arrogator. The mass of these formed the 
per universitatem successio of the present title, and included those 
private law rights not referred to above, e.g., the rights oi patria 
potestas over the arrogated person, his wife {in manu) and his 
children {in potestate) ; all rights of ownership, of praedial sem- 
tudes, mortgages, and other real rights and credits acquired by a 
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son for his father in virtue of being in power, but not debts ; for 

a son does not bind a father directly by his acts (see posty par. 

1152). 

For Justinian's changes, by which the arrogator and the natural 
father were placed on the same leve^. See ante, par. 611, 1024). . 

1 1 52. (§ iii) The arrogator's succession being founded on the 
rights resulting from the p^ria postestas (not on the principles 
governing the devolution of an inheritance by death) he acquired 
credits, but was not bound by debts, and hence, after the arrogation 
creditors, ceased to have a debtor, and the debt vanished, except 
that the person arrogated was held to be bound naturally. In such 
cases the Praetor gave a utilis fictitious action, on the assumption 
that c,d. had not taken place (Gai. Inst., iv, § 38), to the creditors 
in perpetuity, and if the arrogator, as being the owner of his pro- 
perty, did not defend the person arrogated, and tender security to 
the creditors, the Praetor gave the creditors the possessio bonorum, 
including the right to sell the property brought by the person 
arrogated, but under Justinian the process was simplified by the 
arrogator being sued in the name of the son. 

Tit. xi. De eo cui libertatis causa bona addicuntur. 

1 1 54. A certain Virginius Valens having left by will liberty to 
several slaves, and no testamentary or ab iniestato heir existing or 
being willing to accept, one of the freed slaves (Popilius Rufus) 
obtained a rescript from the Emperor Marcus Aurelius authorising 
the goods to be given him by addictio (bona sibi addici, i.e., by an 
order of the magistrate as opposed to the adjudicatio of a judge.) 

The grant was subject to the payment of the creditors, and the 
liberty left by legacy to the other slaves, and by this means the 
memory of the defunct was also saved from the ignominy attaching 
to the sale of his goods. 

The rules in respect of this kind of succession were : — 

1. He (whether the slave himself, or, according to the Emperor 
Gordian, a stranger) who obtains addictio is bound to give good 
security to creditors. 

2. He will stand in the place of the testamentary heir to the 
slaves freed by testament, and those freed directly will be liberti 
orcini, but he will have the patronage of those freed by fidei' 
commissum. 

3. He may claim to have rights of patronage over all the slaves 
to be freed, including the liberti orcini, but the slaves must con- 
sent to this. 

4. If in default the fiscus claimed the addictio the freedoms 
were to be maintained. 

In order for the addictio to be granted it was necessary (o) that 
the freedoms left by the deceased should be by will (or by an exten- 
sion of the rescript) by codicil, i.e., a codicil in respect of an ab 
intestato estate, (jS) that the succession would escheat for want of 
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tesiamentary or ab inUstato heirs, though if an hnr ab intestato 
abstained, the addktio may still be made, and if he, being a minor 
of twenty- five, demanded the resHtuHo in integrum he would luife 
to be bound by the freedoms already given, because they were bdd 
inevocable, although they would not have existed in the ab intatato 
inheritance. 

Justinian extended the constitution to include the case of addictio 
being demanded when the 6reedoms had been given inter vivos or 
mortis causa, and the creditors wished to annul them as fraudolent 
{ante, par. 70), and the same emperor also applied the addictio to 
meet other cases. See Cod. 7, 2, 15. 

Tit. xii. De successionibas sublatis quae fiebant per bono- 

nun ▼enditionem, et ex s.c. Claudiano. 

I161. Cicero (Fro Quintio), Gaius (Inst, iii, § 78, etc), and 

Theophilus in his paraphrase, give details of this kind of umveisal 

succession by sale of the goods. 
It was a Praetorian institution, probably introduced by the Prator 

Publius RutUius (? B.c. 100), and could be made against: — 

' (a) The Irving, e.g., a debtor hiding or absent, and not de- 
fended; in the case of cession of goods under the Lex Julia, or 
judicially condemned and had not satisfied execution in the 
interval accorded by the 12 Tables (in respect of the manus 
injectio. Table iii, § i) or the edict of the Praetor. 

(/8) The dead, e.g., when it was certain that the deceased had 
no heir or possessor bonorum, or other legal successor. 
Though a softening of the rigour, it was a close imitation of the 

personal execution (manus injectio) of the primitive law, and it was 

a sale of the whole juridical persona of the debtor. 
The process was as follows : — 

(i) A missio in possessionem answering, to the manus inj/dto, 
was granted by the Praetor to the creditors after the legal inter- 
val, but this was only rei servanda causa, and continued for 
thirty days (continui) against living persons and fifteen days 
against the dead. 

(2) Proscriptio, or the public notice of the future sale to be made 
by the creditors, an assignee (mugister) was then appointed for 
the sale by a new decree of the Praetor, and subsequently the ^i 
bonorum vendendorum or publication of the concUtions oi sale 
took place under a third decree of the Praetor. 

(3) Addictio to the bonorum emptor, i.e., to the highest bidder, 
the time allowed between the appointment of the magister and 
addictio being thirty days or sixty days, in all, as in the case 01 
the manus injectio. 

The bonorum emptor was not bound beyond a dividend payable to 
the creditors in proportion to the amount he had given for the pro- 
perty. He did not have dominium ex jute quiritium, but only w» 
bonis, :9XiA. hence he had only utiles actions, of which there are two 
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forms, the actio Ruiiliana and a fictitious action, on the suppo- 
sition of the bonorum emptor being the heir. 

He whose goods were thus sold was struck with infamy^ and 
hence insolvent masters used to institute their slave necessary heir 
{ante^ par. 73), the infamy then attaching to him (Gai. Inst., ii, § 
1 54), but no such infamy followed a sale after cessio bonorum. The 
effects of infamy in public law were the loss of the jus honorum 
(part i, par. 185), and (?) they«j j«f^a^V(Savigny), and this applied 
to /c7^a/ honours in the provinces. In/m/o^^law the person so stamped 
could not postulate for another {see post, par. 1669, and 2034, 4), and 
after the venditio bonorum the debtor lost his juridical persona, 
which passed to the bonorum emptor, but he did not suffer minima 
capitis deminutio, for it was only his past juridical persona, as regarded 
his estate, that was transferred, and that only by Prcstorian (not 
civil) law, so that he did not lose agnation or gentUitas or patron- 
age or any future pecuniary rights, and civil actions still existed for 
and against him, and could only be met by Praetorian means ; hence 
Gaius (Inst., ii, § 155) speaks of subsequent sales of the debtor's 
goods when only a dividend had been obtained by the first sale of 
his property. The infamy attached after the bonorum venditio, but 
was suspensory from the time of the proscriptio, just as the exercise 
of rights was suspended, and the debtor treated as a slave during 
the sixty days after the addictio, in the case of the manus injectio, 
although the debtor was not the actual slave of the creditor until 
the sale had been made. But this mode of universal succession be- 
longed to the Praetorian Ordinaria judicia, and fell into disuse when 
this was supplanted by the extraordinaria judicia, and purchasers 
became mere owners of that which they respectively bought. 

1 1 75. (§ i) Justinian suppressed the kind of maxima c.d,, and 
universal succession, arising in virtue of the senatus consultum* 
Claudianum ; when a woman (ingenua and a Roman or Latin citi- 
zen) persisted in a union (contubemium) with a slave against the 
will and in spite of the warning of the slave's master {ante, par. 44), 
and if she was a freed woman, she refell into the slavery of the 
patron if he was ignorant of it ; but if he knew of it, then into the 
slavery of the owner of the slave. 

Tit. xiii. De obllgationibus. 

1 1 76. For general notions as to obligations, for Justinian^ s defi- 
nition of a personal right, and for the kinds of obligations, see part 
ii, par. 196, 199. 

1 182. The principal and peculiar effect of obligations is the neces- 
sity imposed on the debtor of freeing himself by performance, or in 
default being compelled to do so by action, 

1 185. The sources or causes of obligations are jacts, whether 
arising from reciprocal consent or independent of consent, or by the 
iw// of one or without the will of either (see part ii, par. 
For the historical gradation of ideas in Roman law, 
legal division of obligations, see part ii, par. 201, 208. 
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I20a The terms Canventw, pactum^ and pactio are generic ex- 
pressions, indicating the concurrence of the will of two or more per- 
sons in the same matter, as far as the law is concerned and in re- 
spect of creating, modifying, or extinguishing a right (et est padw, 
duorum pluriumve in idem plctcitum consenstis. Dig. 2, I4) § 2, 
Ulpian), seeposi, par. 1579. 

Follicitatio is the simple promise of one not yet accepted by the 
other, and only quite exceptionally produced a l^;al bond. 

Tit. xiv. Quibos modis re contrahitur obligatio. 

1205. There were four contracts in which the obligation did not 
arise until the delivery of the thing, viz. : the mutuum, cammodatum, 
dgpost^um, and planus (see part i, par. 333), for the essential obliga- 
tion was to return^ and this could not be done until received, and 
hence they are called in Fl-ench law real contracts. The expresfion 
credere more particularly applied to these four contracts, and res 
credita to the mutuum; and, on this account, the Prsetor included 
them all in the edict under the title Z?^ rebus creditis (Big. 12, i, i). 
At first these contracts were formed through the per ces et libram 
solemnity, but later, consent and simple tradiiio sufficed. 

1209. The mutuum applied to things in genere (part ii, par. 139), 
and, as the person receiving became owner y the Institutes derive it 
from ut ex mo) tuum fiat^ but this etymology is doubtful. The 
power of alienation was also attached, otherwise the owner would 
have the action rei vindicatio (see ante, par. 602, and post, 2217), 
whereas it only gave rise to the condictio certi. It was in relation 
to this contract that many of the troubles between the pjatricians 
and the plebeians arose, as, under it, the debtor bound himself to 
pay interest (fenus, versura, usura), though this really resulted 
from a special stipulation added to the mutuum. 

12 1 3. Trajectitia (qua trans mare vehitur), or nautica pecum, 
was the term used to indicate the loan in which the sum lent, or the 
goods bought with that sum, were destined for carriage by sea. As 
the creditor ran a risk fi'om the departure of the ship until its arrival 
at its destination, and as these risks might apply to the ship or pait 
of it, or to the cargo pledged for the payment of the debt, the rate 
of interest (nauticumfoenus, usurce maritime) agreed upon by spe- 
cial convention might be higher than in the ordinary mutuum (Dig. 
22, 2, 4, and Paul, Sent. 2, 14, § 3), and by maritime custom a 
simple /o^:^ would suffice to make this interest binding. 

121 5. In the commodatum, the property being in specie, the iden- 
tical thing must be returned ; hence, the commodans (the lender) 
can bring the actw commodati against the borrower (quicommodatufn 
accepit), although he may not be owner, and no ownership or posses- 
sion is transferred to the borrower. Both moveables and immove- 
ables may be objects of the contract, but res qua ipso usuconsuniun- 
tur only when they would be used for a purpose that would not de- 
stroy them, as, e.g., simply for ostentation. The obligation is to 
return after use; but the loan being gratuitous^ and generally iGt the 
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sole benefit of the bailee, he is bound to use it only for the purpose 
lent ; he is responsible for dolus, culpa and want of diligentia (see 
post J par. 1633), irresistible accident being the only exception, so 
that he is liable for theft without violence, and in any case he is 
responsible if the exposure was due to his fault, as if, e.g., taken on 
a voyage when it was lent to be used at home, or if, in order to 
save his own property he left the bailment to perish. In some cases 
the borrower may be liable only for dolus or culpa lata, as where 
the benefit is joint , e.g., a common friend invited to supper, and 
silver plate lent by one of the hosts, or where the benefit is for the 
bailor only, e.g., apparel lent to the bride to conduct her home 
{Dig. 13, 6, 18, Gaius ; and 5, 10, Ulpian). 

1220. In the depositum the thing being in specie, so that in, e.g., the 
case of money deposited, the coin itself would have to be returned 
{^t^post, par. 2200), thefdepositor (deponens) retained the ownership 
and the possession. The obligation entailed upon the depositarius 
was to restore the property on demand (even though a term had been 
named), at the place where it happened to be, unless this involved 
dolus malus on the part of the depositor. The benefit being for the 
depositor, and it being his fault if he did not select a good depositee, 
the latter was only responsible for dolus, though this probably included 
culpa grains; but if the custodian had been specially charged, or he had 
undertaken to be the depositee, then he was liable also for culpa, as 
well as for custodia; and, as he must not use the thing, if he was 
authorised to do so, the contract changed its character. At the 
time of the twelve tables the depositee, whether voluntary or neces- 
sary, was condemned in double for dolus; but, as in a voluntary 
deposit, the depositor could select the custodian, the Praetor struck 
out the penalty in this case and only gave an action for the double 
on public grounds against the unfaithful depositee, in whose hands 
the property had been placed from necessity, as in cases of tumult, fire, 
shipwreck, etc. , the heir of such depositee being only liable for the 
simple penalty, imless he himself had also been guilty of dolus. 

1224. Sequestratio implied a deposit in the hands of a seqt^ster for 
^^delivery on a given event, on account of third parties interested, as 
in the case of the preservation of property pending a lawsuit ; hence, 
the depositee accepted a sort of office (officium), from which gene- 
rally only the Praetor could discharge him (Dig. 16, 3, 5, 2, Ulpian). 

1225. The Pignus must be looked at from two different points of 
view, viz. : — 

(i) In respect of the real right conferred on the creditor over 
the object pledged. This, in the Institutes, is confounded with 
the hypotheca, i.e., the real right conferred without traditio by 
simple consent. See part ii, par. 233; and ante, par. 510 (3). 

(2) In respect of the contract or personal bond between the 
creditor (pledgee) and the debtor. The principal obligation is to 
rett^rn after complete satisfaction of the debt, and hence it must 
be delivered (re). It applied to corporeal and incorporeal things, 
moveables, and by the better opinion, immoveables also. The 
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debtor remained owner; but, by way of sanction of his real right, 
the creditor acquired possessory actions and interdicts, in order 
to keep the property in his power (antey par. 346). The pledgee 
was bound, as in a commodatum, to exacta diligmtia, i.e., he was 
liable, not only for do/us, but also for cuipa. 

1229. In addition to the above specially designated contracts, an 
infinity of other similar but unnamed contracts re also existed (see 
post, par. 1590). 

1230. Actions arising from contracts re. 

The mutuum had only a general action applicable to other cases, 
viz., the stricti juris condictio certi ; but the three other contracts had 
special borne fidei actions, viz., the actiones commodati, deposUi (in the 
case oi sequestratiOf called the actio depositi sequestraria), zxApignera- 
titia. Hence the mutuum, like all strict civil law contracts, was ody 
unilateral, and all equitable considerations were disregarded; so that 
if the lender were to blame, the borrower had to fall back upon the 
actions based on dolus or on the Lex AquUia, etc.; but, for the 
three other contracts, the actions were reciprocal, and — 

Directa for the bailor, because flowed directly from the contract ; 
Contraria for the bailee, because arose out of ex post facto co)- 

lateral circumstances ; and the actio commodati contraria, would 

only lie against the bailor for dolus, culpa gravis, or expenses 

incurred on his account 

Tit XV. De Verborum obligatione. 

1235. This was the first derivation of the nexum, see part '!» 
par. 201 ; and there, were three distinct forms, viz.: (i) doiis dictio 
(antey par. 582), (2) operarum jurata promissio liberti (antCy par. 67), 
(3) sttpulatio and promissio. The two first were peculiar to their 
special uses, and bound the obligor without any previous interroga- 
tion by the obligee ; though, if the promise of the freedman was 
made while still a slave, it was not binding unless renewed when 
freed. The third was a general form capable of being used for the 
first two, and is the only form of obligations verbis discussed in the 
Institutes. 

The Stipulatio consisted of the (i) interrogation (stipulatio) on the 
part of the reus stipulandi, and the answer (promissio) made by the 
reus promittendi ; and the term is said to be derived ixosoistip^^ 
stipula, i.e., the stake held in the hand of the contracting parties, 
and broken by them at the time, sq that the fracture might serve as 
a means of proof. 

It was a civil unilateral obligation which, to be reciprocal, n^^^ 
be repeated in the contrary way. No representation was allowed. 
whether by mandatory or messenger ; and the bond was fonned t')' 
words (verbis), without which consent was useless ; and in stnct- 
ness the contract was binding, though dolus existed, see piU P*^' 

1370- . , 

The stipulation was not a peculiar convention, but appHcd to 
all kinds of contracts, as a mode of attaining greater security, or to 
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insure their binding force. The object of the forms employed was 
to secure attention to the fact of consent, see part ii, par. 150. 

The words Spondes spondeo, which remained peculiar to Roman 
citizens, must have been in Latin, but other words of the jus 
gentium were admitted for strangers (Gai. Inst, iii, § 93). After a 
constitution oiLeOy A.D. 469 (Cod. 8, 38, 10), the interrogation and 
affinnative response might be in any words, in any language, or in 
different languages ; and under Justinian^ its reduction to writing 
served as proof (/«7j/, par. 1359). 
1246 (§ ii). A stipulation might be : — 

(i) Pure, e.g.f Quingue aureos dare spondes ? in which case an 
action might be brought immediately, unless the nature of the 
obligation involved delay. 

(2) In diem (part ii, par. 169), e.g., decem aureos primis calendis 
Martii dare spondes? in which case the debt is due at once, 
though it cannot be demanded till the time has expired ; hence, 
if paid by mistake before the time, it cannot be redemanded ; 
but if an action was brought too soon, it would entail plus petitio 
(pmsens obligatio est, in diem autem dilata soluHOf Dig. 45, i, 46, 
Uipian) % and this is so, whether the term is certus or incertus 
(see ante^ par. 735, 850, and 924). Strictly, an unilateral civil 
law contract could not expire by mere efflux of time, as there 
must have been a solutio^ and, therefore, such a stipulation was 
held to be pure and simple ; but the Praetor in such cases allowed 
the exceptio doli malt, or that pacti conventi, and see also tem- 
porary actions, /^j/, Bk. iv, tit. 12. Stipulations relating to past 
\S.m.t(e.g., Si Titius consul fuit), or to the present time (e.g-., si 
Titius vivit), would be invalid if the facts stated were not true, 
otherwise they would be pure and simple ; for an event, if actually 
accomplished, though unknown to the parties, cannot suspend an 
obligation. 

(3) Conditional, e.g,, si Titius consul fuerit foetus, quinque 
aureos dare spondes ? This must be future and uncertain ; for if 
the event is already accomplished, or must necessarily happen, 
the obligation exists immediately ; but it may be (i) cctsualis, i.e., 
depending on chance; or (2) potestaiiva, i.e., resulting from t"he 
act of one of the parties; or (3) mixta, ue., including both causes : 
though \i potestativa as regards the promissor, and depending 
only on his simple will, the stipulation would be useless, as no 
compulsion could be applied ; but if negcUive, e.g. , si in capitolium 
nan ascendero, this would be a conditional stipulation, payment 
for which could not be demanded until the death of the promissor 
(see ante, par. 924). As, whilst the condition is in suspense, there 
is only a hope of the existence of the obligation, a payment made 
by mistake could be reclaimed by the condictio indebiti, as not 
being due ; but this hope renders the obligee in some sort a 
creditor, as it gives him the power to take precautionary measures 
for the preservation of his eventual rights, and he transmits his 
right to his heirs (eamque ipsam spem in heredem transmittimus) if 
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he die before the accomplishment of the condition. In the same 
\YZ,yt this eventual right is acquired by the slave or filiusfamilias 
for the master or paterfamilias in whose power he was at the time 
the stipulation was made ; hence, in tins respect, a great differ- 
ence existed between legacies and obligations, and the accom- 
plishment of the condition had a retrospective effect, the rights 
being determined from the time of the making of the obligation. 
(4) Restricted as to place, e.£., Carthagine dare spondesl this, 
though pure, implies a delay which, in case of dispute, would be 
fixed by the judge. If the parties being, e.g., at Rome, and the 
word hodie were added to the above, the stipulation, as being im- 
possible, would be void. 

1257. Stipulations may be made in respect of the translation of 
the entire ownership of property or of fragments of such ownership 
as servitudes, or in respect of facts to be done or not to be done, 
e.g., not to prevent me crossing your estate ; and the expressions 
dare, facere, prcestare, comprehend the generality of cases. 

The object may \i^certum, e.g., the slave Stichus; or incerium,e.§., 
a slave ; and stipulations were always uncertain when they consisted 
of a /act, ue., to do or not to do ; and hence it was advisable to 
add in such cases 2. penal clause ; but as this fixed a determinate sum 
by way of penalty, it immediately made the stipulation certain, and 
therefore an action of that class was available. 

1260. Actions arising out of stipulations. In the mutuum, the 
object is always certain ; but in the stipulation it may be : — 

(i) Certain, giving rise to the condiciio proper (part i, par- 
242), and called certi when in respect of a fixed sum of money 
(certa pecunia). The intentio of the formula indicating a certam 
object (certa intentio), e.g. (i), si paret sestertium rmllia dare 
oportere, (2) si paret hominem Stickum {oxfundutn Tusctdanun) 
dare oportere (Gai. Inst, iv, § 41); but the condemnatio in the 
case of (i), would be sestertium mUlia condemna; whilst it woold 
be uncertain in (2), as the judge must fix the sum ( Quanti ea res erii)' 

(2) Uncertain, in which case it gave rise to the condktio 
incerti with the intentio general {Quidquid paret dare facere, opor- 
tere, Gai. Inst, ix, § 51, and 136) ; and the condemnatio at most 
could only have a maximum [taxatio) fixed by the Praetor (/^** 
taxat X mUlia condemna si non paret absolve). The condutio 
incerti having been introduced later than the certi, imitated the 
actions of the jt^ gentium {commodati, depositi, etc. ) in taking special 
names for special uses, e.g., actio ex stipulatu, ex testamento, etc. 

Tit xvi. De duobus reis stipulandi et promittendi. 

1264. There were two ways for several persons to stipulate :— 

(i) Several or one could interrogate, correi stipulandi, and one 
or several promise, correi promittendi, but the whole transaction, 
though thus made conjointly with another (cum alio), formed one 
contract verbis. 



BOOK III— TIT. XVII. 263 

(2) After the principal stipulation was completed, an accessory 
contract (ad qt pro alio) might be made to guarantee the former, 
either by adding a second creditor (adstipulator), or a second 
debtor ( adpromissor j sponsor, Jidepromissor, fidejussor), see post, 
par. 1377, 1392. 

In the first case, the thing is due in solidum to each co-stipulator 
when there are several, and from each co-promissor when there are 
several ; though, according to Papinian (Dig. 45, 2, 11, §§ i and 
2), the contract might be so made that the co-promissors would not 
be joint and seversd obligees, i,e,, there would be no solidarity, but 
each would be liable only for a virilis pars, as where the question 
was put by one person to several collectively, and they answered 
spondemus, a kind of contract called by the commentators obligatio 
pro rata ; but, in the absence of such an arrangement, there was a 
unity in respect of the object of the obligation, and it was only due 
once; though, as regards the personal obligation, there would be so 
many distinct bonds between the one creditor and several debtors, 
or several creditors and one debtor. From this, it follows that a 
cause of nullity or dissolution as to the thing (in rem), as e.g,, 
solutio, acceptilatio, or novatio, or other equivalent act, would annul 
or dissolve all the obligations ; though, when relating exclusively to 
a particular person, it would only produce an effect as regarded that 
person, e.g., exemption of one by c.d,, or a pact by one of the co- 
stipulators in favour of one of the co-promissors, in which cases the 
obligation of the others still remained. 

As each of several co-stipulators could sue the common debtor in 
solidum, such an action prevented payment, or a valid offer being 
made to the others ; but, if the creditor sued one of several co- 
promissors in solidum, this did not, under Justinian, release the 
others, a right of action being preserved against them for complete 
satisfaction. Under the ancient system, the novatio at the litis con- 
iestatio, in the case oilegitima judicia actions in personam, liberated 
all the debtors except the defendant in the suit ; and in actions not 
of the legitimum judicium character, the exceptio rei injudicio deductce 
or rei judiccUce would probably have been a valid plea available to 
the rest of the debtors if the creditor attempted to sue any of them 
after having commenced an action against one (see post, par. 2046). 
Stfictly, the stipulation did not give rights as between the co- 
stipulators or co-promissors unless there was some relationship be- 
tween them, e.g., partners, in which case the remaining co-stipula- 
tors 9ould sue one who had received the whole amount, and so one 
co-promissor who had paid the whole could sue the others to bear 
their share by the action mandati, socii, etc., according to the nature 
of the bond between them. One co-promissor might be bound 
purely and simplv, and another in diem or sub-conditione, but this 
would not alter the claim on the first. 

Tit zvii. De stipulatione senromm. 

1280. This subject is involved in the general considerations dis- 
cussed ante, par. 616, 722, zxApost, par. 1665. 
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In respect of obligations : — 

(i) As cf editor f the slave could bind others towards his master, 
and all civil. Praetorian, or natural credits acquired by him fell to 
his master, though personally the slave might be a creditor in his 
natural persona, as e,g., in respect of accounts between the slave 
and his master, and (?) when abandoned pro derdicto ivithout a 
master, see post, par. 1289 (7). 

(2) As debtor, m strict law, the slave could not bind his master 

towards others ; but Praetorian law modified this rule (see post, 

par. 2201) ; and the old civil law gave an action against the master 

in respect of delicts committed by the slave, but the master could 

free hmiself from responsibility by abandoning the slave {see post, 

par. 2219). Personally, the cizfil law admitted of his being a 

ilebtor, for the noxal action followed him into new hands, and, if 

he was freed, it became direct ; but, in respect of contracts, he 

could not, according to the civil law, bind himself, though 

natural obligations were subsequently admitted. 

1289. A slave could stipulate for his master, but net promise; and 

his power of stipulating was derived from the persona of his master, 

the latter acquiring the benefit of the stipulation at the time it was 

made. The obligation formed depended on the words used, and 

different results followed, according to the position of the slave, 
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(i) Slave of one master. If the master was incapable of bene- 
fiting by the stipulation, it was useless, e.g,, if made in respect of 
a praxiial servitude and the master had no estate, or if the 
master was a captive, in which case, if he returned, it was good by 
postliminium, but, if he did not return and the stipulation had 
been made nominatim, the heirs could not have the benefit of it 
The stipulation may be acquired by the master against his will ; 
and it was immaterial whether the slave stipulated for himself 
(sibi), or for his co-slave (conservo suo), or without special de- 
signation (impersonaliter) ; for in all cases the master acquired, 
but a stipulation made by the slave for a- stranger would be un- 
less, because the slave could not acquire for him. 

(2) Slave of the inheritance. Here, as the right was derived 
from the persona of the inheritance, if a physical persona was re- 
quired, the stipulation would be useless, as in the case of usufruct 
or usus, though this rule did not apply to a legacy to the slave of 
such rights, because the dies cedit was not at once fixed, and, be- 
fore it was, the necessary physical persona might come into 
existence. 

The inheritance acquired, whether the slave stipulated sibi or 
impersonaliter, but he could not make it personaliter, as there vras 
no physical persona existing, and whether he could do so in favour 
oiz. future heir(futuro heredi nominatim) was a disputed point; 
iheProculians and Papinian being for the negative, on the ground 
that at the time the stipulation is made the heir is a stranger to 
the slave ; the Sabinians for. the affirmative, because they held 
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this as a consequence of the principle that, after the aditio, the 
title of the heir was calculated as from the mopient of the decease 
(see ante, par. 644, and Dig. 45, 3, 16 Fault 28, 4 Gains). 

The benefit of a stipulation of a fact (factum) is exclusively 
restricted to him who makes it (Qua facti sunt non transeunt 
ad dominum, Dig. 35, I, 44, Faul)^ e.g., ut sibi irevel agere lUeat 
would only give the slave the right to go or lead along, though 
the master had the right of compelling the slave to do it. 

(3) The slave of several masters, 

(4) The nuda proprietas of the slave in one master; the 
usufruct or usus in others. 

(5) The slave of another, or a free man possessed in good faith. 
For these three cases see post, par. 1665. 

(6) A public slave. According to Ulpian (Dig. 45, 3, 3), the 
stipulation was valid in favour of the municipium or colony the 
slave belonged to, and from this was deduced the method of 
stipulating for the benefit of a pupil infans, and without slaves ; 
for, on the ground that the minor had a share in the common 
ownership of the public slave, the nominatim stipulation would 
be acquired for him (see ante, par. 136 and 275), but this 
was a derogation from strict principles, and only gave utiles 
actions. 

(7) A^ master, as where the slave had been abandoned and no 
one else had acquired any rights in him, in which case, having 
no persona from which to draw the capacity, the stipulation would 
be null and void, but (?) as to the slave himself acquiring naturally 
the benefit of the stipulation. 

1298. Of Stipulations of filii- or filia-famUias. Beyond the 
limits of the pairia potestas, persons alieni juris were free citizens, 
and the introduction of the peculium gave them a persona (see ante, 
par. 611), hence whilst, just as in the case of slaves, they acquired 
under ordinary circumstances for the paterfamilias, yet : — 

(i) They acquired civilly for themselves those things which, 
from their nature, could not be acquired by the paterfamilias, e.g., 
in adstipulcUion (post, par. 1377). 

(2) They were cvvUly bound, not only as in the case of slaves 

for crimes, but for contracts and all causes of obligation which 

remained with the son, for they could not bind the father, and 

yet the obligation was valid, so that the son could be sued, even 

in the lifetime of the paterfamilias ; and, if he had no peculium or 

other separate estate, he was permitted by Justinian (Cod. 7, 71, 

7) to compromise with his creditors by making a cessio bonorum 

of future acquired property— but see post, par. 2217. 

The extent of the power of women sui juris during the existence 

of the doctrines as to perpetual tutelage (ante, par. 254) to bind 

themselves is not very clear, and is disputed by Cujas, but the s.c. 

Macedonianu'm and the above mentioned cessio bonorum applied to 

both sons and daughters. ^^t^f^T^T^- 

• "4^ 
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Tit zviiL De divisione stipulationiim. 
1304. The contnxt verbis resulted from the will, f.^., the spon- 
taneous agreement of the parties, but in some cases it was enjoined 
by law, as for example, under the legis actionesy where it was re- 
quired in the sacramfntum action from the guarantors of the costs 
{prades sacramefUi), and from the guarantors of the party who had 
provisional possession fprades litis et mndiciarum). Under the for- 
mula procedure ^ the sponsio and resHpulatio was required, in^.^., the 
certa credita pecunia action and in some interdicts, and the stipuloHo 
proprade litis etvindiciarum was employed in vindications, and the 
stipulatio judicatum solvi in the formula petitoria, and of the same 
character was the vadimonium, or stipulation that the defendant 
will appear in jus. Under the judicia extraordinaria a similar 
system existed, as to which, see post, par. 2237. 

But besides this class of cases, stipulations might also be im- 
posed by authority, either in the form of a nuda repromism from 
the obligor, but usually coupled with the satisdatio of sureties. 
The compulsory formulae of these stipulations were inserted in the 
edict, and they could be made by a cognitor or procurator as 
representatives i with a utilis actio given for or against the real 
obligor. 

1313. jThe text, following Pomponius, divides stipulations into 
four kinds, according to the source whence they were derived, 
viz.: — 

I. yudicialesy i.e., made when the parties were in Judicic, and 
arising a mero judicis officio, and enforced by loss of the suit in 
default of the promise being npade, e.g., the stipulation cUdolo 
cautio, which was a nuda repromissio given by the possessor, 
that he had not damaged the thing restored, or that poison bad 
not been administered to the slave Restored to the owner. The 
stipulation de persequendo servo, with the penalty attached, res^- 
tuendove pretio, by which the possessor in good faith, who acquired 
him by the termination of the period of usucapion pendii^ the 
trial, and who, therefore, alone could institute an action to recover 
him, was bound to pursue and recover for the rightful owner a 
slave who had fled and, if he failed, to pay the price. 

{2)..FrcetoruE, i.e., made when the parties were in jure, and 
enforced by handing over the possession of the thing or seizing 
security, or giving or refusing actions. Examples are — (0) the 
cautio damni infecti, given either by nuda repromissio or saiii- 
datio, and claimed by a neighbour as a guarantee against appre* 
hended damage, where the adjoining house was in a ruinous 
condition, as by the civil law, in the absence of such a claim, the 
owner of the latter could escape all liability by abandoning his 
house on its fall. If a surety was not forthcoming in the given 
interval, the claimant could get possession of the building, so 
threatening him, and if default was still made in respect of the gua- 
rantee, and after another interval, and verification of the facts, 
an order to possess was given under which the proprietor could 
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be expelled, and the holder of the order acquired all the rights 
of possession with their legal effects, including usucapion, etc. 
{$) The legatorum cautio enabled the legatee to get the interim cus- 
tody of the thing (see ante^ par. 990). (7) Amongst j^dilUicB stipu* 
lations which were derived from the edict of the iEdiles, and, in- 
cluded under the Praetorian, is to be noted, the vendor's gua- 
rantee by ntida tepromissio and enforced by the actio redhiHtoria, 
against such vices in the object sold as entitled the purchaser to 
return it. 

(3) Conventionahs. These derive their origin from the agree- 
ment of the parties only. 

(4) Communes y i.e.f those which might be ordered either by 
the Prcetor or by \h& judge ; e.g.^ the stipulation Rem salvam 
fore pupillo {ante, par. 275) which might be ordered to be given 
in judicio — si aliter hcec res expediri nan potest — as where a tutor 
before giving security sued a debtor of the pupil, and the debtor 
demurred that no satisdatio had been given, in which case, sen- 
tence would be void ; and, to prevent the suit being interrupted, 
the judge would order security to be given. For the di fato 
stipulation, ^Qpost, par. 2237. 

Tit. zix. De inutilibus stipulationibus. 

1324. The stipulation being the most common form of obliga- 
tion, the remarks in this title are confined to it ; though this subject 
ought to have been generalised and included in an examination as 
to the conditions necessary to the validity of all contracts. 

1328. If a stipulation was clearly nullius momenti (inutilis) by the 
civil law, the Praetor was bound to refuse its enforcement by action, 
and the datio was null ab initio of things qua natura sui, dominio 
nostra exenipta sunt, as sacred or religious things, though thought to 
be profane (good faith forming no part of this contract, the stipU' 
lotion deriving its force from the civil law) ; and so as to public 
things, e.g,, a forum, theatre, etc.; or in respect of z. free man 
thought to be a slave, or a thing of which the promissor had not 
the commercium ; but this was not true of obligations generally, 
^■^., the person making the promise might be liable in damages for 
non-execution (see post, par. i486) ; or if the thing was the stipu- 
lator's own property, -though a promise in respect of the value of it 
flight be valid. The fact of the property subsequently becoming 
capable of sale, etc., did not render the stipulation valid, for quod 
initio vitiosum est, non potest tractu temporis convalescere {ante, 
par. 857) ; so also the stipulation was extinguished if the object 
became impossible of delivery without the/ault, or mora, {post, par. 
[655) or the act of the promissor, and the better opinion was, that 
it could not revive {see post, par. 171 1). 

1336 (§ iii). From the general axiom Res inter alios acta aliis neque 
fiocere neque prodesse potest, was deduced the rule respecting con- 
tracts, that ceftissimum est ex alterius contractu neminem obligari 
(Cod. 4, 12, 3), and therefore, if in a contract we bind a third 
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party and not ourselves, we neither bind him nor ourselves; as, 
e^g.^ if a husband managing the affairs of his wife bought property 
in the name of his wife. This applies with peculiar force in the 
sHpulaHofty for the contract is here formed verbis, and only between 
those pronouncing the words {ante, par. 1235) according to theiule, 
alteri stipulari nemo potest, though if the third party had an inteiest 
in it, the promissee could compel the promissor to execute, as e.g.^ 
if A was bound to build a house for B, and A stipulated that C 
should build it for B, then A could compel C ; and so a tutor oa 
ceding the administration of the property of his pupil to a co-tutor, 
could stipulate rem pupilli salvam fore, as he still retnained liable 
for the due administration and therefore had an interest ; and so, 
if a penal clause were added, it would render the stipulation valid, 
for this amounts to inserting a condition, e.g,, it would be useless if 
A said, ** Do you B promise to give to C" ; but it was made valid 
if A added, "and if not to give me (A) 100 solidi". 

1339. A stipulation that a sum shall be paid mihi autSdfis 
valid in favour of the stipulator, for Seius is only to receive for me 
{solutionis causa) ; but the payment may be validly made to Seins 
in spite of me, and though Seius is not compelled to receive, yet if 
he does do so, I have the mandati actio against him to account to 
me for the whole; but if the words were sibi et alii, the ProctUians 
opinion was adopted by yustinian (over-ruling that of GaiuSt Inst, 
iii, § 103, and the Sabinians), and the stipulation was held only 
valid for half the subject matter of the contract. 

1 341. The promissor could not bind another, and such a stipula- 
tion was therefore useless unless a penal clause had been inserted 
{ante, par. 1336) ; though if he binds himself to get a third to do 
such and such a thing the promissor is liable. 

1342. The exceptions to the above rules were : — 

^i) The promissor or the promissee could include their hdrh 
ana this generally followed in law as a matter of course. 

(2) The paterfamilias could stipulate for his slave or for his 
son in power, and he himself acquired, but subject to the rules 
as to the son's peculium, and as to personal acquisitions. 

(3) The person in power could stipulate and the paterfemilias 
acquire {ante, par. 616, 1289 ; and/^j/, par. 2201). 

(4) In respect of procuration, necessity early modified the 
strict law; as, e, g., in the case of the stipulation made by a 
public slave, rem pupilli salvam fore {ante par. 1313, 4)' ^o 
Frcetorian stipulations could be made through third parties; and 
the agents of municipalities {actores municipum), the tutor of the 
pupil, the curator of the lunatic or minor, could act in behalf of 
their respective principals ; but where a procurator was employed 
in this manner, the action for enforcing the contract was only 
utilis, 

1345. (§ v) The words of the promise and of the stipulatJon 
must agree, otherwise there was no contract ; and the opinion ot 
Gaius (Inst, iii, § 102) was confirmed by Justinian that, ci-}^ 
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decern aureos a te dari stipuletur^ tu quinque promittaSf vel contra^ 
the stipulation was useless, though Ulpian and Paul thought it 
valid for one-half; but the repetition of the words by the promissor 
was not necessary, as the simple promise was held to include the 
terms of the stipulation, though a mere sign of assent without words 
would not suffice. 

1348. (§ vii) Neither the dumb nor the absolutely deaf person 
could stipulate ; and the stipulation or promise of an insane person 
was only valid if made in a lucid interval. The prodigus inter- 
dictus could only stipulate. 

1350. (§ ix) It followed as a deduction from the rules given in 
part ii, par. 86, and . ante par. 244, that the right to stiptUate was 
acquired by a pupil as soon as he could speak; and though, in pro- 
gress of time, the tendency was to look not to the physical power 
of speech, but to the fact of opening intelligence, which is usually a 
later development, still the compressions used by Gaius (Inst, iii, 
§ 107, 109), repeated by yustinian here, and by TheophUus in his 
paraphrase, indicate that the earlier ideas still lingered. 

^357* (§ xi) Stipulations, as in the case of all contracts involving 
an impossible, illegal, or immoral condition, were null and void (see 
O'TfUe, par. 735) ; but a stipulation with a condition not to do a phy- 
sically impossible condition {ante, par. 924) was regarded as pure 
and simple, and therefore valid; e,g,, si digito coelum non attigero 
dare spondes ? unless the condition was not to do something con- 
trary to law or morals, for then it would arise ex turpi causa 
[Quod turpi ex causa promissum est veluti si quis homicidium vel 
sacrilegium se facturum promittat non vcdet), though it would be 
valid^ as being in the nature of a penalty, where a sum was to be 
paid if the promissor did do an illicit or immoral act, because this 
would be ex bonis moribus cottcepta, unless the promisee was con- 
cerned in the illicit act ; and the case of divorce was excepted for 
special reasons. 

^359- (§ xii) As the verbal contract could not, owing to the 
necessity for the oral assent of both parties, take place between 
absent persons, an alibi was a frequent method of denying the exist- 
ence of the contract where a long interval had elapsed since its 
formation. To obviate this, and as a method of proof only, ^j- 
/wa« directed (A.D. 531, Cod. 8, 38, 14) that a writing might be 
prepared of what had passed (s^ post, par. 1687), signed by the 
promissor or witnesses ; and if only the promise was reduced to 
writing, the previous interrogation was, in the absence of contrary 
proof, implied ; and this was to have the force of an irrebuttable pre- 
sumption, unless an alibi for the whole day {toto eo die) could be 
proved by the clearest evidence in writing or by irreproachable 
witnesses. 

1 36 1. Justinian made valid stipulations framed so that the actions 
resulting from the obligation would only arise in favour of or 
Against the heirs of the deceased stipulator or promissor, and which, on 
the ground of inconsistency {inelegans, Gai. Inst, iii, § 100), had been 



270 COMMENTARY ON JUSTINIAN'S INSTITUTES. 

regarded as void, e. g. , post mortem meam dari spondes ? or quum mor- 
tuuseris, dari spondes ? though cum mortar vrzs always valid, because 
the obligation began in the lifetime of the contracting parties, see 
ante^ par. 924 (3) ; and (extending to testaments and all contracts 
what the Emperor Leo had already conceded in the case of the doi) 
he also made valid stipulations prapostere concepta^ i, e.^ in which 
the date Bxed for payment was anterior to the accomplishment of 
the condition, e. g.^ si navis ex Asia venerit, hodie dare spondes 1 in 
which case, though payment could not be demanded until the con- 
dition was fulfilled, the stipulator acquired some present rights in 
respect of the sum due. 

'367. (§ xviii) If the promissor replied that he would give one of 
the things mentioned by the stipulator, the stipulation woald be 
valid, but for that one only, e, §. , Stichum Pamphilum d Erotem 
dare spondes? the answer spondee would include all, but Stuhum 
dare spondee would only bind the promissor in respect of Stichus ; 
and to Stichum aut Pamphilum dare spondes ? the answer Stichum 
spondeo would render the stipulation invalid^ ante, par. 1345. 

'370' (§ xxiii) As error was a cause of nullity, the axiom nonviden- 
tur qui errant consentire was applied to all contracts, but not to all in 
the same degree. In the stipulation, consent being involved in the 
pronunciation of the words, the contract was only void if there was 
a material error as to the individual thing itself {de re)t as in the 
example given in the Institutes, si hominem Stichum a te quis 
stipulatus fuerit, tu de Pamphilo senseris quern Stichum vocare en- 
dtderis; otherwise (except as regards any Praetorian remedies), if 
agreed about the things an error as to the substance was immaterial, 
e, g., copper supposed to be gold; and dolus malus (unless met by a 
Praetorian exception see part ii, par. 164) was strictly no cause of 
nullity of the stipulation, if it had not occasioned error as to the thin^ 
itself; and the same rule applied in respect of violence^ for the person 
promising was held to have elected between the evil avoided and 
the consent given {Quia quamvis, si liderum essety noluissem^ tamcn 
coactus voluif DJg. 4, 2, 21, 5, Paul) ; but Praetorian remedies, in- 
cluding restitution, were available to meet such cases. 

1376. Strictly, the cause or motive leading to the obligatio verbis 
was quite immaterial ; and though, if the contract was reduced to 
writing (cautio, ante, par. 1359), it generally began with an exposi- 
tion of the causes ; these were held to be mere recitals, but unda 
Praetorian equity the practice was introduced of ascertaining whether 
the consideration, upon which the contract was asserted to have been 
niade, existed as a fact. 

1377. Adstipulator, When the strict law was in force as to the 
absolute exclusion of procuration, or, later, when such repre- 
sentation was only admitted with embarrassing formalities, absence 
or other cause might induce a strpulator to add another to himseii. 
so as to enable the latter to acquire the benefit of the contract, sn- 
hence the person so joined filled the double office of fnandata^'y i-' 
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the principal stipulator and creditor of the promissor. From this it 
followed (a) that the adstipulation, though it need not be in precisely the 
same terms, could only come after and as accessory to the first stipu- 
lation {anUf par. 1264, 2), that (iS) it must be about the Jd^m^ thing, 
and could not include more^ though it might include less^ and that 
(7) it was personal to the adstipulator, as being a confidence reposed 
ia the particular individual by the principal obligee, so that the re- 
sulting right and action could not be transmitted by him to another, 
even to his heirs. Hence, as a slave could only validly stipulate 
for his master, he could not be an adsHftulator, nor, according to the 
better opinion, a free man in mancipio, as being assimilated to a 
slave ; but a filius-famUias might, though the right would only be 
exercisable when he became sui juris, and provided he had not suf- 
fered capitis deminutioy and similar rules applied to iht JUia-familias 
and the wife in manu (Gau Inst., iii, § no to 114). 

As the adstipulator was a true creditor, he had (l) the action 
arising out of the contract, as well as (2) the right to receive pay- 
ment (though liable as a mandatary to hand over the proceeds under 
the mandati actio), and even (3) to gratuitously release the debtor 
( though liable under the second head of the Lex Aquilia, post, par. 
1746), and it was this last danger which led to the disuse of the 
adstipulator, especially after the facilities for acting by procuration 
increased ; so that in the time of Gaius (Inst, iii, §117) the adstipu- 
lation was only employed in the case of the stipulation post mortem 
suam, which would otherwise be invalid {ante, par. 1361); but in 
consequence of the accessory contract, the heirs could obtain the 
benefit of it from the adstipulator by the mandati action. As under 
Justinian such stipulations were in themselves valid, the name of 
fli/stipulator does not occur in the Institutes. 

1384. Sponsores and fidepromissores. An additional d^tor (pro- 
missor) was still more frequently employed, and this cautio became 
general for all kinds of obligations ; but the particular terms em- 
ployed were not in this case indifferent, as they gave rise to dif- 
ferent classes of sureties. From the word spondes, which was ex- 
clusively restricted to Roman citizens, came the ( i) sponsores {idem 
dart spdndes ?), whilst the question fidepromittis ? was admitted as 
equivalent in the case of peregrini, and gave rise to the (2) fide- 
promissores {idem fidepromittis ?), and a further extension, fidejubes ? 
originated the class oi {2) fidejussores {post, par. 1392). 

As i\it fidepromissio was only an extension of the sponsio, so as to 
'\^d\xAt peregrini, the first two classes nearly blend, and they corre- 
spond exactly to, and fall under the same rules as, those which 
apply to the adstipulator, so that (a) they could only be used in 
t/^^a/ contracts (Gai. Inst., iii, § 119); (j3) they were employed to 
avoid the nullity of the original contract ; (7) the accessory pro- 
mise must be given immediately after the principal one ; (8) be 
about the same\^\n% ; (e) not include more ; and (f) it ^2& personal. 
The mandati actio could be used to compel the principal promissor 
to reimburse his surety that which he had paid. 
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The position of these sureties was' regulated by several plebiscita, 
viz.: — 

(i) The Lex ApuUia (de s/xmsu) (b.c. 102) created as of right a 
sort of partnership between sponsores and fidepromissores^ so that 
one of them could sue the remainder by the pro socio action, if he 
had paid more than his share ; and as this law, by making them 
partners, made it necessary to know who was going to be asso- 
ciated with them, if the creditor did not plainly declare what the 
object was, and how many sponsores or fidepromissores he relied 
upon (Gai., Inst., iii, § 123); the sureties had thirty days within 
which to show that, as this declaration had not been made, they 
were discharged from liability. 

(2) The Lex Furia {de sponsu) (? B.C. 95) applied only to Italy, 
and by it the obligation only endured two years and divided^ so 
that, as between those living at the time of the demand (Gal 
Inst., iii, § 121), each could be sued only for his share, i*e,<tpcr 
capita, 

(3) A Lex Cornelia was passed by Cornelius Sylla (b.c. 81), 
probably \t^cz.MSA fidejussores were employed to escape the effect 
of the Leges Apuleia and Furia, It applied to all sureties, and, 
excepting only certain special cases, it made any excess over 
20,000 sesterces invalid when the same person bound himself for 
the same debtor, towards the same creditor in the same year 
(Gai. Inst., iii, § 124, 125). 

(4) A Lex Publilia (? date) gave sponsores (only) a special 
actio depensi against the principal debtor to obtain restitution of 
so much as had been paid by them for him, and the condemna- 
tion was in double if the claim was disputed (Gai. Inst., iii, § 
127, and Paul Sent., i, 19, § i). 

Tit. X. De Fidejussoribus. 

1392. This class of surety completely supplanted the spomora 
and fidepromissores, as they could be employed in any kind of obli- 
gation (even in those arising out of delicts), and for zxij person whether 
the contract was cii/il, Prcetorian, or natural y so that, e.g.^ if a slave 
contracted some obligation towards his master, though only natural^ 
with no resulting action, yet the debt could be made binding, as a 
fidejussor and his heirs might be made liable in a civil action arising 
from his promise as surety. 

The accessory contract might precede (in which case it would be 
in suspense until the existence of the principal debt), or follow the 
principal obligation ; and when there were several sureties, each 
was liable in solidum, but Hadrian (Gai. Inst, iii, § 121, 122) al- 
lowed the fidejussores to demand the beneficium dwisionis amongst 
those solvent at the time of the litis contestatio, so that up to that 
time they were answerable for the insolvency of the rest, and they 
would be liable for the whole if they failed to take advantage of 
this permission. 

As in the case of the sponsores 2xA fidepromissores , iht fidejussora 
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could not bind themselves for Tnore than the principal debt, whether 
in respect of amount ^ time, or condition, though they might be 
liable for Uss. The Lex Cornelia {ante, par. 1304, 3) also applied 
to them, and they had the actio mandati against the principal debtor 
to recover that which they had been compelled to pay ; and if the 
payment had been made without the knowledge or in the absence 
of the principal debtor, the action would be negotiorum gestorum, 
but by the better opinion, no action would lie if done against his 
will or out of liberality to the principal debtor {donandi animo). 

As early as the time of Ulpian, the words or the language used 
were immaterial, and proof in writing of an agreement to become 
fidejussor was presumptive evidence that all the requisite formali- 
ties had been observed. 

1400. The term satisdatio equally applied to the three kinds of 
sureties, and the expression satis-accipere referred to recerinng this 
kind of cautio by guarantors^ and satisdare denoted giving the 
security. 

140 1. Actions relating to the adstipulatio and cutpromissio. In re- 
spect of the adstipulator there were the — 

(i) Condictio certi {or actio ex stiptdatu), which was extinguished 
at his death and lay against the promissor, 

(2) Actio mandati (or damni injuria under the Lex Aquilia) for 
the principal stipulator against him. 

The sponsores and fidepromissores being connected in three ways 
(i) with the Creditor, (2) with the principal debtor, and (3) between 
themselves, the following actions lay, viz. : — 

(i) Actio ex stipulatu (condictio certi), for the creditor against 
them, subject in Italy to the restrictions of the Lex Furia {ante, 
par. 1384, 2). 

(2) Actio mandati, for them against the principal debtor, and 
the sponsor had also the special action depensi by the Lex Pub- 
lilia. 

(3) Actio pro socio, given by the Lex Apuleia between them- 
selves, though this, after the Lex Furia, could only arise in the 
provinces. 

In respect oi^Q fidejussores the actions were: — 

(i) Ex stipulatu (condictio), open to the creditor against them. 

(2) Actio fnandati (or negotiorum gestorum), open to them against 
the principal debtor, and though no action lay between themselves 
(except by special agreement), they had under Justinian three 
remarkable advantages, viz., the beneficium: — 

(o) Ordinis (or excussionis), given by a novel (No. 4, a.d. 539), 
under which the fidejussor could insist on the principal debtor 
being first sued, his liability only extending to any unpaid 
balance ; and, if the principal debtor was absent, a fixed period 
must intervene before the fidejussor could be sued ; whereas, 
formerly the creditor could sue either the principal debtor or any 
one out of several fidejussores, though after the litis contestatio 

T 
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the others were released prior to a constitution oiJusHnian (a.d. 
531), which enacted that the action against one should not release 
the others. See post, par. 1557 (2). 

(3) Divisionis, given by Hadrian (ante, par. 1392). 

(7) Cedsndarum actionum. If, instead of claiming the benefit 
of division, the fidejussor chose, not to pay the amount, for that 
would extinguish the debt, but to buy up the whole (but it must 
be the whole) debt, he could stand in the place of the creditor, 
i.e., become a procurator in rem suam, for a debt could not be 
otherwise l^ally transferred from one to another, and then the 
stipulator was compelled to give him the right to all his actions, 
pledges, and mortgages, so that the fidejussor had not only his 
own proper actio mandati (or negotiorum gestorum) against the 
principal debtor, but also those of the original creditor, as well as 
actions against his own co-fidejussors, and this under Justinian 
even after he (the fidejussor) had been sued and condemned. 

141 1. Senaius consultum Vdleianum, After women had acquired 
the power of incurring obligations, it became necessary to protect 
them, and even under Augustus edicts had invalidated obligations 
sustained by the wife in respect of any debt of her husband. Under 
Claudius the s,c. Vdleianum (a.d. 46, Marcus Silanus and Velleins 
Tutor consuls), the text of which is given by Ulpian (Dig. 16, i, 2, 
I), forbad women in any way to bind themselves for any one {pro 
aliis rece fieri), i.e., women were not forbidden to bind themselves 
to pay at once for another, but to incur any liability in the future for 
another. If so bound they could defend themselves by means of 
the exceptio of the s.c. Velleianum, or recover the amount back if 
already paid by the condictio indebiti, i.e., the obligation existed 
under the civil law, but the Praetor refused to grant an action against 
them unless there was dolus or (under Justinian, Cod. 4, 29, 22, 23), 
the woman was over twenty-five and had confirmed the obligation 
after an interval of two years. 

The expression intercedere refers to this voluntary binding of one- 
self for the debt of another, whether by releasing him or remaining 
bound with him and for him, and the agreement to bind oneself is 
called intercessio, he who thus binds himself being the intercessifr, 
these terms being general and including all kinds of suretyship. 

Tit. xxi. De litterarum obligatione. 

1414. The introduction of writing led to a system of recording 
family accounts. The items were roughly noted at the time in the 
adversaria, which were destitute of probative force ( Itaque advtr- 
saria in judicium protulit nemo : codicem protulit, tabulas recitas'ii- 
Cicero, Pro Q. Roscio Comaedo, Orat. 3, § 2), buf the entries mad? 
from these every month in the tabula or codex were received 
as evidences of the debt (part ii, par. 172 and 201), though the 
traditio of the money constituted the contract (Gai. Inst, iii, § ^3f'' 
The name of the creditor or debtor being thus inscribed, gave rise 
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to debts being called nomina and sometimes arcaria nomina, be- 
cause the sum which they recorded came from the chest or coffer 
(area). 

In course of time this method of keeping accounts gave rise to 
the civil contract litterisj in which the obligation was drawn down, 
and the contract formed, the moment the creditor, with the consent 
of the debtor, had entered the amount in his ledger, i.e., the 
contract was based upon the agreement of the two parties, the 
one to consider the sum weighed and given (pecunia expensa 
iatajf and the other to consider it as weighed and received 
{accepta relata). The fact of the entry, by the creditor, of the 
transaction in the codex in the consecrated formula, was a presump- 
tion that for this entry ( expensi-latio ) the debtor had given his order 
or at least consent, for he might be absent at the time, the entry it- 
self being made from the waste-book (adversaria) at the end of the 
month (sed absenti expensum ferri potest, etsi verbis obUgatio cum pb- 
sente contrahi nan possit. Gai. Inst., iii, § 138). The usual method 
was (i) for the creditor to enter the sum expensa lata with the con- 
sent of the debtor ; and (2) for the debtor to enter the same sum in his 
codex as accepta relata, but the absence of (2) did not vitiate the con- 
tract, as the evidence of the entry, and proof that it was made with 
the consent of the debtor, sufficed. 

The use of the stipulation was extended in various ways, but the 
contract litteris remained restricted to ascertained sums of money 
(certa pecunia). It could not be made subject to a condition, and the 
cause of whatever kind must be anterior, for the supposition of a 
weighing and of a mutuum was implied. If it took place imme- 
diately after the transaction that led to it, the two formed but one 
contract, otherwise the contract litteris acted as a novatio, and the 
new contract so effected (called nomen transcriptitium) dated from 
the entry made in the ledger ( codex) from the waste-book (adver- 
saria). Being stricti juris, the consideration was immaterial, though 
the Praetor might intervene with the exceptio doli (see post, par. 1435). 
Like the mutuum, the contract gave rise to the condictio certi, and 
from the analogy of the obligatio litteris to the mutuum and the 
stipulatio, Cicero (Pro Q. Roscio Comaedo, Orat. 3, § 4) says that 
the contract giving rise to a claim of certa pecunia in a stricti juris 
action, must necessarily have been re, verbis, or litteris, i.e., the 
money must have been data or stipulata or expcnsa-lata. 

According to Gaius (Inst, iii, § 129, 130), the nomen transcrip- 
titium might be : — 

(i) a re in personam, i.e., when I, by your order, debit you 
in my ledger with what you owe me, as the result of some pre- 
vious transaction, and — 

{2) a personA in personam, i. e,, when I debit you by your 
order, in the place of Titius, that which the latter owes me ; the 
previous transaction in the first case, and the debt of Titius in the 
second, being extinguished by novatio and replaced by the con- 
tract litteris. 
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The pracdoe of recoiding every act connected with the patrimony 
in the domestic tabula was observed with scrupulous exactness up to 
the time of Cicero^ bat probably only the registration in the ledger of 
nowuna transcriptitia was in vogne when GatMU lived. Under Xheo- 
dosins the use of the latter was confined to bankers (argmtarii^ men- 
sulariij MMmmarii), and prior to Justinian the system had disap- 
peared altogether. 

1429. Chirographa^ syngrapJue^ catUunus, Gains (Inst., iii, § 
133) refers to the dbpute between the rival schools oA the subject 
of die contract liitrris, the Proculians holding that it was iaappli- 
cable to any but Roman citizens, whilst the Sabinians argued that 
peregrini could make use of it in the form a re in personam; but 
sometime prior to the existence of these schools, another form of 
the contract litteris had come into use for peregrini, viz., that con- 
stituted by the chirographum (when given by the obligor only) and 
syngrapfue (when copies kept by the debtor and creditor), for these 
documents contained a declaration of the sum owing or to be owed, 
and served to effect a wwatio of any pre-existing agreement, and as 
such are to be distin^ished from the scriptura, libeilus, charta^ 
chartulOf and other writings used merely for the purpose of proof 
{Fiunt, ut quod actum est per eas facUius probari possit. Dig. 22, 
4, 4, Gaius). Thesyngrapia were the most ancient and disappeared 
first, but as the term cautio came specially to mean a written pro- 
mise to pay an ascertained sum of money (certa pecunia), generally 
resulting from a mutuum, and as such was synonymous with chiro- 
graphum, the cautio in this restricted sense referred to the chirogra- 
phum, and so represented the ancient contract litteris in the time of 
Justinian, 

1435. ^^^ exceptio non numerate pecunia. The effect of a mere 
memorandum (cautio) handed by a debtor to a creditor was, that 
if the latter sued by the actio empH, locati, pro socio, damni injuria, 
or other action, according to the case, the burden of proof {eW. on the 
debtor to disprove the existence of the debt, unless the ccudio did 
not sufficiently indicate the exact nature of the obligation (indiscrete 
loquitur), in which case the creditor wbs compelled to prove his case. 
If, however, by navatio the contract had become a nomen transcrip- 
titium, then, as this of itself gave rise to a condictio, and was conclusive 
evidence of liability, the debtor was estopped from pleading, except 
that, if there was a total absence of consideration. Praetorian equity 
allowed th^ debtor to oppose the exceptio non numeraUz pecunia (i.e., 
the exceptio doli mali, drawn up in factum post, par. 2263). This 
plea, as in all cases of exceptions {post, par. 2248), required proof, 
but, probably because the chyrographum in the case of the mutuum 
was often made before the handing over of the money, so that the 
obligatory force of the contract litteris enabled the creditor to com- 
mit fraud, a special alteration was made, and the doctrine of the 
necessity of consideration as the basis of the contract was so far 
admitted that the creditor was compelled to prove the delivery of 



BOOK III— TIT. XXIII. 277 

the money if the debtor asserted that he had not received it This 
rule was found, however, to place the debtor in too favourable a 
position, and therefore a constitution of Marcus Aurelius limited 
the time to five years (reduced by Justinian to two years), within 
which the debtor could (i) oppose the exceptio doli malt or (non 
numerata pecunia) to the creditors* action, or (2) bring a condictio to 
recover the chirogtaphum itself, or (3) render his exception perpetual 
by formally giving the creditor notice of it in the prescribed manner 
(Cod. 4, 30, 14). As soon as this interval (legittmum tempus) was 
passed, the ckirographum, or even the cautto, acquired its obligatory 
force, so that the onus probandi was shifted and the debtor had 
to prove the non-receipt of the money (see part ii, par. 1 76). 

Tit. xxiL De consensu obligatione. 

1442. The contracts of the civil law previously enumerated, viz., 
the mutuum, verbis,\a.nd. litteris, were unilateral and regulated stricti 
Juris, but the four consensual contracts of the Jus gentium were W- 
lateral and enforced by actions bonce fidei (see part i, par. 333 ; and 
part ii, par. 201). 

Tit xxiii. De emptione et venditione. 

1444. Prior to the introduction of money, sales were, in fact, ex' 
changes ; and after the use of stamped pieces, in lieu of metal weighed 
each time, the idea was still retained, and the thing exchanged for 
the money was called merx^ and the money exchanged for the thing 
pretium\ hence, Sabinus and Cassius urged (Gai. Inst., iii, § 141) 
that exchange (permutatio) should be on the same footing as emptio- 
venditio, though the opinion of Proculus prevailed, and permutati.' 
was not held to produce any bond unless it was followed by execution 
on at least one side, whereas the emptio venditio contract of the Jus 
gentium might be executory, and its obligatory force resulted from 
the simple agreement of the parties. 

144.7. ^^^ form of the contract of sale. By ante-Justinian law, 
the sale was complete the moment the parties were agreed as to 
the thing and the price, but after Justinian, when the parties had 
agreed to reduce the contract to writing, only a non-obligatory pact 
existed ( paenitentia locus est) until the document had been drawn 
up either in the hand- writing of the contracting parties or signed by 
them or formally prepared by a tabellio. 

Prior to Justinian arrha meant a certain sum or any object, as a 
^^g» given usually by the purchaser to the vendor as evidence of the 
completion of the contract (emptio et venditio contrahitur simul at' 
que de pretio convenerit . . . nam quod arrha nomine datur argument 
turn est emptionis et venditionis contracts, Gai. Inst., iii, § 139); 
and, unless there was a special agreement to the contrary, it was 
held equivalent to an advance, so mat only the balance remained to 
he paid ; but Justinian made the arrha a means of retractation by 
enacting that when earnest-money had been given — whether the con- 
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tract of sale was in writing or not, and although there was no agree- 
ment to that effedt — the emptor by forfeiting his arrha^ and the vfls- 
ditor by restoring double^ could be off the bargain. 

1450. The object of the obligations in the contract of sale. There 
were reciprocal but different obligations entailed on the vendor and 
purchaser in respect of the two distinct things necessary to constitute 
the contract, viz. : — 

{i) A thing to be sold. Except those things incapable of drco- 
lating in the ownership of man, this might l^ anything, includiog 
the property of another, provided the vendor had not deceived the 
purchaser 6n the point, good faith being involved in the contract, 
and including also the rei spercUce emptto or purchase of future but 
certain produce, as, e.g,^ in the case of game bought at so much 
a head if any was killed, or the speiemptiOf as, cg.^ buying the 
uncertain contents of a cast of the net. 

(2) A price agreed upon. This must be certain, or at least 
ascertainable, and Justinian confirmed the opinion of Proculus, 
that if it was left to the arbitration of a third person, and he actu- 
ally fixed a price, the contract was binding, and the Emperor 
Gordian decided (Cod. 4, 64, i ) that if an object, e.g,t a slave, 
was accepted by a vendor as the price (pretii nomine) of, e.g.i an 
estate, this contract would be a sale and not an exchange. 

1457. The effects of the contract of sale. Being a contract of the 
jtis gentium, its results were only very gradually determined. It 
did not transfer the ownership (qui vendtdit necesse non habet fun- 
dum eniptoris facere: ut cogitur qui fundum stipulanti spopondii^ 
Dig. 18, I, 25, Ulpian), but only produced bilateral obligations, 
which on the part of the vendor were restricted to : — 

(i) Rem prcBstarCy i.e. rem tradere, at the time and place agreed 
upon. This traditio involved putting the purchaser in possession 
as owner (ante, par. 411) by giving him vacuam possessionem, i.f-t 
a possession free from all obstacle, including the right to acces- 
sories and implying rem licere habere, i.e., the faculty of having 
the thing, as lawful owner ; but see post, par. 1476. 

(2) Evictionis nomine obligatur, i.e., the vendor was liable in 
damages (in id quod interest) to the emptor, if the latter was 
ejected from the whole or part by the real owner. This guarantee 
against evictio was called auctoritatem prastare (hence the 
meaning of usus-auctoritas, as applied to usucapion, for it was the 
guarantee against eviction procured by the requisite time of ^1 
but the purchaser was bound to give the vendor notice of the 
action of ejectment (litem denuntiare) to enable him to defend it- 

(3) Liability for secret faults, of a nature to diminish or destrof 
the use of the thing. The vendor was always liable for defects, 
the absence of which was specially warranted ; but in other cases, 
as the contract was founded on good faith, it depended on t^^ 
importance and on the knowledge of either party. The cons^ 
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quences might be a right to dazxiages, or to a diminution of the 
price, or to a rescission of the contract and return of the thing 
\redktbiiio), 

(4) Dolum malum abesse prastare. This was a general obliga- 
tion, appljring to all the b<nt€B fidei contracts of the jus gentium^ 
and after the sale, but before delivery ; the vendor was also liable 
for culpa f i,e,f he was bound, as custodian oi the thing, to use the 
care of a good paterfamilias, and more than he womd do in re- 
spect of his own property. 

1465. Before the principles of the consensual contract were fully 
recognised, the purchaser used to stipulate for the datio or delivery 
of the property as well as for vacua possessio, and the edict of the 
Curule ^diles (which regulated with great care the matter of sales 
— ^at first only in respect of the sale of slaves (mancipia) and beasts 
of burden (^mcnta), but subsequently extended to all things) com- 
pelled, at least in the case of valuable things and slaves, a stipulation 
of double the price in case of eviction, and the emptor could sue the 
vendor to make this promise, as it was held to be implied (Ex enim 
qua sunt maris et consuetudinis in bona fidei judiciis debent venire. 
Dig. 21, I, 31, 20, Ulpian). The edict also gave the purchaser the 
same dupla stipulatio, in respect of certain secret faults, and two 
particulsu: actions, viz., either the actio — 

(i) JEstimatoria (or quanto minoris\ for a reduction in the 
price, or the — 

(2) Redhibitoria, for annulling the contract, whence the term 
redhibitoria vices. 
1468. The obligations of the emptor were : — 

(i) To pay the price at the time of the traditio, or on the 
day fixed. 

(2) To transfer the ownership of the money* {emptor autem 
nummos venditoris facere cogitur. Dig. 19, I, ii, 2, Ulpian), so 
that if the money was not the property of the purchaser the 
vendor could at once bring an action ex vendito against him. 

(3) To pay interest from the day of delivery. 

(4) To reimburse the vendor for bona fidei expenses incmxed 
after the conclusion of the sale, and in respect of the thing sold 
(in re distracta), 

(5) Liability for dolus and also for culpa, as if, e.g., neglected 
to give notice of eviction, etc. 

Although before traditio the vendor still remained owner, yet, 
after the sale was completed and even before traditio, the resulting 
obligation bound the parties, so that any increase or decrease was 
the profit or loss of the purchaser (pertculum et commodum), and 
the whole price was due, in spite of any loss, unless the vendor had 
specially rendered himself responsible for the risks as custodian. 
These rules, however, only applied to sales in specie and per aver- 
^ionem {i.e., in a lump), uno pretio; hence, they were inapplicable 
wbere the sale was conditional, or in the alternative (Stichum aut 
Pampkilum), or in genere (e.g., a horse, a slave), or in respect of 
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things sold pondere numero tnensurave, as, nntil the things were 
ascertained, or weighed, or counted, or measured, the sale was not 
complete. 

1475. After the emptor had paid the price, or obtained credit, or 
in any other way satisfied the vendor, the tradiiio of the thing by the 
vendor transferred the ownership ; hence, it was a peculiarity in the 
contract of sale, that not only traditio^ but also payment of, or satis- 
faction for, the price, was necessary in order that the ownership of 
goods sold and delivered might pass (see ante^ |>ar. 411). 

1476. The validity of the sale of the property of another person 
rested upon the fact that contracts produced obligations only, not 
transferences of ownership (see part ii, par. 229) ; hence, if bodi 
knew of the defective title, or the vendor sold in good faith, and 
only the emptor knew of it, then, so long as the emptor continued to 
hold the property without being evicted, he could not come upon 
the vendor, and if both were ignorant of the fact that the property 
could not be sold, still the contract was held to exist, and actions 
could be brought to indemnify both, according to the circumstances 
of the case ; but if the vendor knowingly sold the property of an- 
other to the emptor ignorant of the fact, then, since in hona fidei 
contracts, he was liable for dolus maluSf the emptor would have at 
once an ex empto action to be indemnified, for as much as it was 
important to him that the property should have become his, so if 
the thing was not in commerce, e.g,^ an article dedicated to religion^ 
which the purchaser thought was private property, or a free man 
sold as a slave, the sale was not null, as in the stipulation {ante, par. 
1328), but the vendor was liable for as much as it was the interest 
of the purchaser not to have been deceived. 

148 1. (§ iv) Conditions and accessory pacts in the contract of sale. 
If a term or condition was inserted, the sale was held to be pure 
and simple, but subject to a conditional cancellation, e.g,^ {suspensory 
condition), si Stichus intra certum diem tiH placuerit erit tidi emp- 
tus aureis tot, or (cancelling condition) ut si displicuerit intra certum 
diem inempta sit. 

Accessory pacts (leges emptionis venditionis), forming part of, and 
deriving their force from, the principal agreement, may modiiy its 
terms, e,g.: — 

(i) The in diem addictio, i,e,<, if, within a certain time, better 

terms were offered to the vendor, the sale to be annulled. 

(2) The Lex commissoria, i.e,, if something was done contrary 
to the terms of the contract, the sale should be annulled, as if, e.g,, 
the price was not paid in time. 

(3) The redemption clause, by which the vendor or his heir 
was to be at liberty to recover the thing on paying back the price 
within a certain time. 

i486. Rescission of the sale. As to redkUntoria vices, see ante, 
par. 1457 and 1465. Vis dolus, or lasio, were also grounds for 
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rescinding the contract, the last referring to a sale at too low a price 
{minus pretium), and was a subject of controversy with the com- 
mentators. It applied when less than half the true value, at the 
time of the sale, had been given (Cod. 4, 44, 2 and 8), but the pur- 
chaser could avoid the rescission by paying what was wanting of 
the full value {justum preHum). 

1489. Actions relating to the contract of sale. Provided the party 
suing did not obtain more than was due to him, any or all the fol- 
lowing actions existed concurrently, viz. : — 

(i) Empti(ex empto), for the purchaser, and venditi (ex ven- 
dito) for the vendor. These were exclusively applied to the con- 
tract of sale, and being ex equo et bono {ex bona fide) they could be 
used to cover all the consequences of the contract capable of 
appreciation by the judge. 

(2) Ex stipulcUu (or condictio certi), resulting from particular 
agreements, or from the ^dilitian Edict in respect ol eviction 
and secret faults {dupla stipulatio), see ante, par. 1465. 

(3) ^stimatoria {quanto minoris) usually limited to one year. 

(4) Eedhibitoria, limited to six months. 

(5) Prascriptis verbis ^ in respect of accessory pacts. 

Tit. xxiv. De locatione et conductione. 

1492. This contract bore a strong analogy to the emptio vendition 
being ultro citro-que and ex aquo et bono, and grounded on mutual 
consent as to the price for hiring the particular object, though the 
innovation of Justinian {ante, par. 1447), as to the effect of an agree- 
ment to reduce the sale to writing applied also to this contract. 
The obligation was not, however, prcestare rem habere licere, but 
only to procure the use or enjoyment {prcestare re uti, re frui licere)^ 
or to do certain work. The different varieties were-^ocatio-con' 
ductio: — 

(i) Rerum, i.e,, letting the use of a thing. 

(2) Operarum, i,e,y services, as to take charge of a house, 
cultivate a field, navigate a ship. 

(3) Operis, i.e., work to execute, as to build a house. 

The person who let or gave out the work was called locator, the 
person who hired or performed conductor, or inquillinus when 
tenant of a house, or colanus when tenant of a rural estate. The 
price was called merces, or pretium, and, in the case of rent, pensio 
(redttus) or canon. 

The merces should be certain, and consist in money, hence if, e.g., 
clothes are given to a tailor to mend, without fixing the price, the 
proper action would be prascriptis verbis, and so in respect of 
mutual exchanges of things. Justinian also decided that it would be 
a sale (overruling the opinion of Cassius, Gai. Inst, iii, § 147, as to its 
being a sale of the material, and a hiring of the labour), if Titius 
agreed to give a jeweller ten aurei for some rings to be made of a 
given weight and form out df gold belonging to the jeweller, though 
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if Titias had provided the gold, and fixed a sum for the &shi6niiig, 
it would be a hiring. 

1 501. i^m) Emphyteusis {ante, pSLT. $10), Thistermdoes not appear 
until the constitutions of the lower Empire, and Gams (Inst iii, $ 145) 
onl^ speaks of the perpetual hirings of the agervectigalis of manicipia, 
which were classed under locaHo-conductio. The origin of this form 
of contract must be traced through the struggles and difficulties 
arising out of the agerpuMicus of ancient Rome, the ager vectigalis 
of colonies, municipia, etc., and Xht patrimoniales fufuLi, fundi rd 
pHvata, fundi fiscales, of the Emperor, until the time when property 
of this kind in vast quantities (latifundia) had passed into the 
hands of private individuals, but owing to political difficulties, com* 
bined with the burden of the taxes, the greater part was left unpro- 
ductive. At this period, the state, or the corporation, or other 
holder, finding it impossible by themselves or their mandataries to 
cultivate the land, let it out on a long term at a fixed rent The 
improvements made by the tenant (the conductor, later emphyteuta, 
emphyteuticarius ) on this ager vectigcdis (later proedium empkyteuti- 
carium) tended to give him a real interest in the land, engrafted 
(ffy ^vTffv«) upon, but without destroying, the ownership of the 
dominus, i.e,, the state, or the corporation. Hence this contract, 
which sprang from the iocatiO'Conauctio, became assimilated to the 
emptio-venditio, and Zeno settled the disputes which arose as to its 
classification with the first or second, by placing it between the two 
as a particular kind of contract with its own action. 

The definition of the contract has been a subject of difficulty 
owing to its being composed of 

(i) The real right, for the existence of which, in favour of the 
emphyteuta, under yustinian, quasi-traditio was necessary. This 
fragment of the right of ownership was more extensive than even 
usus'fructus, and included (a) sdl services and produce of the 
thing, and, as possessor, this produce was acquired by mere 
separation from the soil, (/3) power of disposing of the substance 
of the thing, (7) power of makii^ any modifications not deterio- 
rating the property, (5) power of alienating the right and trans- 
ferring it, eitner inter vivos or at death, subject to certain 
reservations to owner. 

(2) The obligation binding the parties, the principal part ol 
which related to the due payment at the fixed periods of the rent^ 
and this obligation was only destroyed by the totcU loss of the 
thing. In principle the rent was always a part of the emphyteusis^ 
and if it existed without, it was usual to impose a nominal sum as 
the sign of ownership. 

In the case of alienation to other than heirs the consent of the 
owner was required, and the custom became transformed into a 
law (regulated by Justinian) of paying for this consent by giving 
one-fiftieth of the estimated value (laudemium) of the emphyteusis 
to the owner at each alienation, and in case of sale the owner had a 
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right of pre-emption. In default of alienation the lease descended 
to the heirs testamentary, or ab intestaio, but the rights of the 
emphyteuta might be extinguished by various events, as by the 
agreement of the parties, or the total loss of the thing, or the expi- 
ration of the term (if any), or the death of the emphyteuta without 
any heir. 

1511. Superficies, This real right {jus superjiciarum), or fragment 
of ownership, was closely analogous to the emphyteusis^ but applied 
only to the construction on the soil. It originated from, and was 
under the protection of. Praetorian law. The right granted to the 
superficiarius might be gratuitous, or for a lump sum, or for a peri- 
odical rent {solarium^ pensio), and there was no special form for the 
contract. 

15 1 2. Effects of the contract of hiring. These consist in the 
reciprocal obligations entailed, e.g,^ in the loccUio-conductio rerum — 

(i) The locator was bound to hand over the thing for the 
particular use during the agreed term, i.e,, prcestare re uH licerCy 
oxrefruilicere^ which included the guarantee against eviction, and 
reimbursement ex cequo et bono for necessary and useful expenses. 
(2) The conductor was bound to pay the sum agreed upon, and 
return the thing at the expiration of the time, but he could claim 
an abatement ex cequo et bono if a fortuitous event or vis major 
had caused, before perception of the produce, the loss of a con- 
siderable part {plusquam tolerabile est). 

The contract never gave any real right, as the conductor in respect 
oi possession even, only heldy&f the owner, and as his instrument 

In every kind of hiring both parties were responsible for dolus, 
including culpa, and were bound to use the care of a paterfamilias 
diligentissimus, but the ordinary rules of the contract might be modi- 
fied by accessory pacts (leges conductionis) or stipulations, and if any- 
thing was omitted it would be regulated by the rules of equity. 

1515- Extinction of the contract of hiring. This occurred at the 
expiration of the time agreed upon (impleto tempore conductionis), 
but the contract was held to be tacitly renewed if the conductor 
remained in possession with the knowledge of the locator. 

The alienation of the thing by the' locator, without covenanting 
for the continuance of the lease, terminated the letting, i,e,, neither 
fhe assignee nor the lessee of the assignor were bound to maintain 
it, there being no contract existing between them, but if the con- 
ductor was ejected he had a claim for damages against the locator 
or his heirs. Nonpayment of the rent for two years, or the misuse 
of the thing, or the owner proving indispensable want of it^ or the hirer 
prevented from deriving the agreed enjoyment of it, were also grounds 
of rescission, but the death of the conductor or of the locator did not 
terminate the contract, for either of the heirs could continue it, 
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though in the hiring of services (operarum), and of iNrork to be 
executed {optris), the death of the person who had let out his ser- 
vices, or undertaken the work, necessarily terminated the contract 

152a Actions relating to the contract of hiring. These were : — 
(i) Actio locatiiox the locator, and conductifor the conductor. 
Being ex aquo et bono, these actions covered both the contract and 
the accessory pacts, though actions in respect of any particular 
stipulations were also open, but the following spedsdly referred 
to the letting of rural estates and houses, and were given for the 
purpose of acquiring certain real rights by way of guarantee for 
the execution of the obligation. 

(2) Serviana actio, a real action {in rem) introduced by the 
Praetor Sennus, and by which the locator of a rural estate sued 
the fanner, or any third holder, to recover the property of the 
farmer specially pledged for payment of the rent (see post, par. 
2087). 

(3 ) Interdictum Saltnanum, introduced by the Praetor Salvi- 
anus for the pursuit of the same objects, in order to get possession 
of them when on a rurcU estate, and specially pledged for the 
rent. 

(4) Quasi'Sertnana, or hypothecaria actio, an extension of (2) 
to cover the case of property brought into a house by the conductor^ 
and which was held tacitly pledged as a guarantee of the rent. 

(5) Interdict de migrando, to prevent the locator imp>eding the 
conductor leaving the house with all his belongings, when the 
latter had fulfilled all his obligations. 

(6) Actio emphyteuticaria, for either of the contracting parties 
in the emphyteusis to enforce the obligation. In addition to this, 
and to protect the reed right of the emphyteuta, utiles actions were 
given him (utilis vindicatio, utilis Publiciana, utilis confessoria, vd 
negatoria, etc. ) even against the owner, and the same method was 
adopted for the protection of the superficiarius, though these real 
rights never having been exactly defined, it was only by way of 
assimilation to ownership that they were indirectly protected. 

Tit. xzv. De societate. 

1523. The fact of consent was early recognised by the civil 
law as the foundation of this contract, and, as the reciprocal obli- 
gations were similar, both the contracting parties were called 
socii, and one action, viz., that/n? socio, lay for both. The societas 
might be, according to Gaius (Inst, iii, § 148), either, (a) universal 
(totorum bonorum), or (fi) particular {unius alicu/us negociatioms), 
but Ulpian (Dig. 17, 2, 5) distinguishes five kinds, viz. : — 

(1) Societas universorum bonorum, under which all the lawful 
property of both parties became common, so that immediately, 
and without tradition, the ownership and real rights were shared. 

(2) Societas universorum qua ex quastu veniunt. This was 
the kind of partnership always implied when nothing was deter- 
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mined, and by it inheritances, legacies, and donations were ex- 
cluded, but all lawful gains or acquisitions {quastus) restdtin^ from 
the acts or operations of the partners, became common. 

(3) Societas negotiatumis alicujus, i.e., a partnership in respect 
of a particular business, as to buy and sell slaves, oil, wine, or 
com. 

(4) Societas vectigalisj a special form of the last for farming the 
public revenues {vectigal), 

(5) Societas ret unius, under which one object or some de- 
ternained objects were in common, but the ordinary rules as to 
the acquisition of ownership were untouched by this form of 
partnership. 

The respective capital of the partners *need not be equal, and 
might consist of anything not unlawful or immoral. The obligation 
entailed was to bring the promised capital, or work, or industry, 
and, in the absence of special agreement to the contrary, equal 
shares of profit and loss were presumed, whatever the nature or 
amount of the capital respectively advanced, and the opinion ofSer- 
vius Sulpitius (in opposition to that of Quintus Mutius) prevailed, 
that the parties might agree to unequal shares .of profit or loss, and 
that one might share any profit on the whole business without 
sharing the loss, but an agreement excluding one from all profit 
[leonina societas) would be null and void. If the profit was to be 
shared in certain proportions, the same rule was implied as to the 
loss, and vice versd, and a settlement of the shares might be referred 
to the arbitration of a third party. 

1534. As a tacit authorization for one to carry on the common 
interests for the other was implied, the principles relating to the 
tnandatum were involved, and : — 

{\) As between the partners themselves, each one had claims on 
the others for expenses, obligations, and personal losses incurred 
by him in respect of the partnership ; and he was liable to the 
others for their respective shares of profit, as well as for interest 
on so much as he had employed for his own profit. They were 
also liable to each other for dolus, but the personal diligence ex- 
pected did not exceed that which a man employs about his own 
affairs, and therefore the amount of responsibility for culpa 
[desidia, negiigentia) was restricted t^ gross negligence. 

(2) As regards third parties, strictly, only the partner who con- 
tracted with the stranger had rights and actions against him, and 
vice versd ; but, as in other cases of a similar nature, utiles or 
praetorian actions were available, e.g., if the interest of the remain- 
ing partners could only be maintained by themselves suing the 
third person, or the third person could sue if the thing had 
turned to the profit of the partners, or if the acting partner 
could be considered as the overseer or collector {institor, exer^ 
citor) of the others. 

1537. The contract only existed between those who formed it ; 
and therefore if a third person was substituted or associated with one 
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partner this was held to be a private arrangement between the two, 
independent of the partnership {socii mei socius mats socius rum est, 
Dig. 17, 2, 20, Ulpian) ; but the partnership might be variously 
minified, so as to be subject to a condition, as in the example given 
by Justinian (Cod. 4, 37, 6), si ilU consul fiteritf or instead of being 
without limitation, i.e., ibr life, it might be in force to or from a 
certain time ; but there was no eternal partnership, as a partner 
could not be compelled to remain against his will \In communum 
vd societate nemo compellitur invitus detineri. Cod. 3, 37, 5), and 
therefore a contrary clause was null and void. Hence any of the 
partners might dissolve the partnership, but he would be liable to 
the others if the act was fraudulent, or any loss resulted from the 
dissolution, so that if in the totorum bonorum societas he retired 
because he had acquired an inheritance, he would be compelled io 
share it, on the ground that the act was done collide (dolo malo); 
and so if the withdrawal was intempestive, i.e., at an unseasonable 
moment, in which case, although his partners would be freed towards 
him, he did not release himself towards Xhem.(Socium a se, non sea 
socio liberal. Dig. 17, 2, 65, 3, Paul), 

1539. The causes, of dissolution are summed up by Ulpian (Dig. 
17, 2, 63, 10) as follows : — 

(i) Ex personis, as where one partner was dead, or so reputed, 
from having suffered maxima or media c.d., or from other cause, 
as, e.g. (a), publicatio, i.e,, confiscation of his property with the 
fiscus for his successor; {$) sectio bonorum, i.e., a sale for the 
profit of the public treasury, in consequence of being criminally 
condemned (damnatus et proscriptus) ; or (7) emptio bonorum^ 
i.e., the same kind of sale, but for the benefit of private individuals 
{se.^ ante, par. 1 161); (8) cessio bonorum, i.e., an assignment of 
his estate for the benefit of creditors, but Justinian only speaks of 
the publicatio, and the cessio bonorum, as universal sales, involving 
a new succession to the juridical persona, were not in use, and the 
dissolution only resulted fi-om the fact of the partner being de- 
prived of his property ; hence the partnership could be renewed 
with the partner after the forfeiture of his property or his bani- 
ruptcy, for he could contribute his labour ; and, as the contract 
of partnership belonged to the jus gentium, it could be formed 
with strangers (Gai. InsU iii, § 153, 154), and therefore media 
c.d, would not impede its renewal. The partnership could also 
go on if there was a special agreement that the death of one 
should not dissolve the partnership of the remainder, for this was 
in fact equal to a new partnership, but the partners could not 
agree to continue the partnership with the heirs of a deceased 
partner, for they were uncertain persons, and only succeeded lo 
the active and passive rights in the partnership at the moment of 
the death of the deceased partner ; but in the case of the soddoi 
vectigalis (o) his heirs did participate in the profit and loss after 
the death of the partner, and (i3) an agreement might be made 
beforehand to continue the partnership with the heirs. 
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(2) Ex rehiSy ue., when the thing perished, or ceased to be in 
commerce, or the purpose of the partnership was accomplished 
or failed. 

(3) Ex voluntate, i.e., when one partner withdrew from the 
partnership .by due notification {renuntiatio), 

(4) Ex actione, i.e., when by a stipulation or a suit to dissolve 
the partnership novation was effected. 

(5) Ex tempore, i.e., when the term had expired, as then each 
partner was free to withdraw. 

1544. (§ ix) Actions relating to partnership. These were the 
actions : — 

(i) Pro socio. This bomB fidei action sprang directly from the 
partnership agreement, and was open to each partner in his own 
name for every kind of breach of the partnership duties, whether 
included in the contract or under accessory pacts, against his co- 
partners individually, according to their share ; but as the bond 
was looked upon in the light of a fraternity (quum societas jus 
quodammodofratemitatis in se kctbeat), one partner could not be 
condemned towards another beyond the ampunt of his means [in 
quantum facere potest), though the Praetor's edict niade a partner 
infamous who was condemned in this action (see post, par. 2336). 

(2) Communi dividundo, in order to compel by a judicial de- 
cision the respective shares being handed over to each partner. 
So only that a partner did not obtain the same thing twice over 
this action might be used concurrently with the action pro socio, 
for the latter was to get the contract of partnership executed, 
whilst the communi dividundo was to cause the communion to 
cease as far as the thing divided was concerned, and therefore 
might be either during, or at the end of, the partnership. 

(3) Furti, vi bonorum raptorum, legis Aquilia, ex stipulatu, etc. 
These actions would also lie for acts giving rise to them, so only 
that a partner did not obtain the same thing twice over. 

Tit. xxvi. De Mandate. 

1550. The expression Mandatum (manu-datum) had its origin 
in the sacredness and good offices of friendship. It then passed 
into the "civil law as an agreement of the jus qentium, resting on 
simple, even tacit consent, and importing obligations ex aquo et 
bono. 

The mandatarius was a procurator {curare pro) who acted, not 
as representative of, but as agent in his own name for, the mandator 
{mandans), and the contract involved three essentials, viz. : — 

( 1 ) It must be gratuitous. 

(2) The care of the most diligent paterfamilias was required, 
at least on the part of the mandator (see as "to the mandcUarius, 
post, par. 1633); e.g., if the mandatarius was ordered to buy a 
slave who had been guilty of theft, and he thieves from the 
mandatarius, the mandator was liable, although ignorant of the 
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▼ice ; for, if he had used the pnidence of a very diligent pater- 
familias, he would have discovered the bad character of the 
slave. 

(3) Infamy resulted from condenmation in the actio mandati. 
Strictly, the contract only gave rise to an unilateral obligation on 
the part of the mandatarius to fulfil his mission with the greatest 
care, render an account, and hand over all the property and rights 
acquired ; but the execution of the mandate would render the 
mandator liable to reimburse with interest the expenses incarred, 
and to release the agent from all obligation, as well as to indemnify 
him for injuries resulting from the dolus or culpa of the mandator; 
so that this contract is included under those termed imperfectly 
sunallagmatic. 

1552. In all consensual contracts, an agreement could be come 
to through the medium of a messenger [nuntius) or letter {ardiy 
par. 98) ; but in the case of the mandatum, as the mandatarius con- 
tracted in his own name, strictly it was he and the third party who 
were reciprocally bound towards one another; but ia process of 
time this became purely nominal, and by indirect means the liabi- 
lity, and even the acquisition or alienation of possession or owner- 
ship, were brought home to the person for whom another had acted 
(see antCf par. 234, 608, 630, 1336, and post^ par. 1669, 2201, 
2228) ; so that, in imitation of the institoria action the third party 
acquired utiles actions against the mandator , e.g,, the candiciio 
utilis, for a mutuum or stipulation the actio uttlis empti or vendith 
in respect of a purchase or sale, and similar utiles actions, were 
given to the mandator against t}ie third party (at least, in the case 
of a special mandate, though, when general, only 2A an extraordinary 
aid) ; and hence the third party was exposed to the direct action of 
the mandatarius, and to the utUis action of the mandator ; but the 
former action could be repelled by an exceptio, when brought by the 
mandatarius against the wish of the mandator. 

1557. In respect of the objects embraced, the mandatum might 
be either general (generate), i.e., include all the mandator's affairs, 
or special (speciale), i.e., restricted to a particular matter; and, in 
respect of the interest involved, the text, following Gaius (Dig. I7> 
I, 2) has six divisions, viz. : — 

(i) Mandantis tantum gratia. This was the most usual, and 
included such cases as the mandator asking you to manage his 
affairs, buy him an estate, or act as sponsor (ante, par. 1384). 

(2) Sua et tua; e,g.. A, owing B 100 aurei, tells B to stipulate 
that sum from C, who owes it to A. This stipulation ex- 
tinguishes by novation C's debt to A, and A's debt to B ; but, if 
C does not pay, A remains liable as mandator, and B has an 
action ex stipulatu against C, and an action mandati against A. 
The example given by Justinian, of the fidejussor authorising the 
creditor to sue the principal debtor at the risk of the surety, had 
lost its interest at that time, as the law, in respect of the surety 
being released as a fidejussor, but liable on the mandate (see 
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anU, par. 1401), was altered A.D. 531, f.^., two years before the 
date of the Institutes. 

(3) Aliena tantum; e.g.. A, in B's absence, tells C to manage 
B's affairs, in which case A has no interest at first, and therefore 
reciprocal obligations do not .arise until C has actually com- 
menced to perform the mandate. 

{4) Sua et aliena; e.g., when property conmion to the man- 
dator and a third party. 

(5) Tua et aliena; e,g.y A tells B to lend money at interest to 
a third party, though, if without interest, the contract would be 
(3) only. 

(6) Tua tantum gratia. This was useless (supervacuum)t as 
being mere counsel, e.g., A tells B to put his money out in the 
purchase of an estate, instead of at interest ;but the opinion of 
Sabinus prevailed that A would be liable if he told B to lend 
money to a particular person, because this would no longer be 
non-obligatory as mere counsel, for B would not have done it 
unless it appeared to be the intention of A, in giving the man- 
date, to render himself personally responsible, and not simply to 
give an opinion as to the solvency of the borrower, and the same 
reasoning applies if A told B to give time to B's debtor at A's 
risk. 

The position of the mandator in (2) and (5), and in (6) when 
liable, bears a great analogy to that of \h.e fidejussor, as he becomes 
a surety {cautio) towards the creditor for the debt. Hence these 
are particular kinds of intercessio {ante, par. 141 1 ) ; and in the 
Digest Code and Novels are treated together under the title De 
fidejussoribus et mandatoribus ; and hence also equity applied the 
rules relating to accessory contracts to both mandataries and fide- 
jussors, so as to bring the former under, e.g., the prohibitions of the 
5. c. Velleianum in respect of women^ as well as the beneficia discuS" 
sionis, divisioniSf and cedendarum actionum ; but a difference existed 
in that the counsel and influence of the mandator brought about the 
contract, so that he would find it less easy to obtain the extra-ordinem 
aid of the praetor to defend himself than a fidejussor would under 
similar circumstances, and as the mandate was an independent con- 
tract, not an accessory to the principal, it followed that (i) the 
action brought by the mandatarius against the mandator would not 
release the debtor, nor vice versd, as formerly was the case {^ante, 
par. 1264) with sponsores, jidepromissores ox fidejussores ; (2) the 
mandator, by paying, did not release the debtor for whom he was 
responsible ; (3) the mandator, even after having paid the manda- 
tarius, could get a cession of the latter's action against the debtor, 
the debt not being extinguished as it would be in the case of a fide- 
jussor {ante, par. 1 401, 7). 

'S^Q* (§ viii) A mandatum, to do an illegal or inunoral act, was 
void, and the mandatarius must not exceed the limits of the man- 
date ; for, if he did, no action lay against the mandator, though the 
latter had an action to the extent of the interest he had, that the 

u 
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mandate should be executed (quatenus mea interest implesse turn 
mandatum si modo implere potuerit, GaL Inst., iii, § i6i) ; bat the 
opinion of the Proculians prevailed against Sabinus, and it was held 
that if the mandatarius, in carrying out the mandate, exceeded the 
limit, he could avoid greater loss, and, perhaps, the infamy resolt- 
ing from the mandati action, by losing the difference ; for example, 
if he was directed to bind himself at a term, and he did it pnrely 
and simply, he would only have the mandati action at the expira- 
tion of the term ; and so, if he sold an estate for less than ordered, 
he must make up the difference to the mandator, otherwise the 
latter would still remain owner. 

1571. The mandatum* might be extinguished by : — 
(i) Cc^MJ^vf/ of both. 

(2) The wUl of one, i,e,, either by the revocatio of the »w»- 
datoTf or the renunciatio of the mandatarius. In the first case, 
after the mandatarius knows of the revocation (a) the commission 
is extinguished altogether, before execution (si adhuc integra res 
sit), but {$) for the future only, if the canying out of the manda- 
tum had conunenced (Dig. 17, i, 15, Paul). In the second case, 
as a mandate, when once accepted, must be either executed or 
immediately renounced, the renuntiatio must be made so as to 
give the mandator an opportunity of doing the work himself, or 
Sirough another, otherwise an action lies nisi justa causa inter- 
cessit, e.g,f sudden illness, or capital enmity, or insolvency of the 
mandator. 

( 3) Death of either ; but if the mandatarius has executed the 
mandatum in bond fide ignorance of the death of the mandator, 
he will still have the mandati action against the representatives 
to indemnify him, just as debtors are released from their debts 
when they have paid the steward (dispensator) of Titius, in ignor- 
ance of his having been freed or deprived of his functions, or 
alienated, but if the heirs of the mandatarius execute the man- 
date, they will have no claim, as they cannot plead ignorance of 
his death. 

1575. (§ xiii) Although the mandatum must be gratuitous, so 
that, if a price was paid, it thereby changed its character, and fell 
under locatio-conduciioy or other class of contract (originem ex ofic^ 
atque amicitia trahit: contrarium ergo est officio merces. Dig. 17. ';. 
I, 4 Paul), yet payments by way of remuneration {remuneran^ 
gratia honor J, rather than as price, came to be held binding, and 
did not prevent the transaction being a mandate. Hence, paymeni 
to the liberal professions {lideralia studia) camt, from the very nature 
of the service performed, under this head, and the rule was extended 
to every sort of mandate about a matter not customarily made th^ 
subject of hire, but for which a certain fixed salary had been speci- 
ally agreed upon, though in all cases of such paid mandates the suit 
to enforce them could only be extra-ordinem before the Praetor, or 
Praesides of the provinces, who, after causa cognita, had power to 
award the honorarium, and even to reduce it below the amount 
fixed by agreement 
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1577. Actions relating to the mandatum. The Actio-mandati was 
directa when in favour of the mandator^ but contraria for the man- 
datarius, because the latter sprang from ex post facto obligations. 
Both were bona fidei, and the infamy entailed by condemnation in 
the direct action might also, in particular cases, result from the 
contraria actio ; %ttpost, par. 2330. 

In addition to the regular actions between third parties and the 
mandatariust the former had against the mandator the utilis quasi 
institoria, and the mandator had also utiles actions against them 
(see ante, par. 1552). 

1579. Pacts. In strictness, any agreement (pactum^ pactio, con- 
vention pactum conventum, ante, par. 1200) outside the above civil 
law contracts produced no legal bond, but practically the number 
of contracts was tacitly extended by their gradual recognition under 
civil, praetorian, and imperial laW. 

1580. Pacts provided with cutions by the civil law. 

Pacta adjecta. All bonce fidd contracts admitted of accessory 
agreements, modifying or explaining them, and forming one whole 
with them, but it was essential that they should be made at the 
same time as the contract itself, i.e., ex continenti, so as to form an 
integral part. 

According to Ulpian (Dig. 18, 3, 4) the opinion of Sabinus pre- 
vailed, and the execution of these pacta adjecta was sued for by the 
contract action, though Proculus was in favour of the ctctio in factum 
prcescriptis verbis {post, par. 1598) when \}[i!t pactum adject um had 
for its object (i) to consider the contract as null in a certain event 
(see ante, par. 148 1 ), or (2) when some datio or tradiiio had been 
already executed, so as to bring the contract within those do ut des, 
do ut facias {post, par. 1590), and opinion subsequently inclined to 
the view that in these particular cases either action could be brought. 
If the pactum adjectum to a contract bonee fidei occurred after an 
interval {ex intervallo) it, like all other pacts, could only give rise to 
an exception, hence it was only available for the defence {ex parte 
ret), not ex parte actoris, though the plaintiff could make use of it 
as a replication, as this was equivalent to an exception, and it was 
of service to diminish, but not to augment, the obligation. These 
equity exceptions to bonce-fidei contracts were, however, implied, and 
did not require to be inserted in the formula by the Prsetor, and if 
such a pact occurred in a purely consensual contract, where nothing 
had as yet been done, it would be held to revoke the first, and to 
found a new contract. 

In a contract stricti juris, the pactum adjectum, whether ex con- 
tinenti or ex intervailo, formed no part of the contract, and could 
only produce an exception, which had to be demanded of the Prae- 
tor, and inserted by him in the formula, but in the course of time 
the strict boundaries of the civil law contracts were effaced, and in 
respect of pacta adjecta ex continenti distinctions were recognised, 
viz. : — 
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(a) In the muiuum all clauses added in respect of the time, 
place, or mode of reimbursement, etc, formed part of the contract, 
and could be sued to execution by the condicHo certi, but if, e.g., ten 
aurei were deUvered, with the clause that eleven were owed, only 
ten could be claimed by the condicHo^ for the obligation in the 
mutuum is formed re, and cannot exceed the sum actually delivered, 
and for the same reason interest could not be included. Hence the 
muiuum does not fall within the general rule derived from the Twelve 
Tables (see Table vi, § i), and applying to innominati contracts 
{post, par. 1590) that in traditionibus rerum quodcumque pactum 
sit, id valere nianifesiissimum est (Dig. 2, 14, 48 Gaius). 

[fi) In the verbis, the whole contract being comprised in the 
words of the interrogation and answer, the pact necessarily fell out- 
side, but the facilities afiforded as to the woids used, and the favour- 
able interpretation given them, tended to relax the rule (see ante, 
par. 1235, 1359, 1392), so that Paul's opinion (Dig. 2, 14, 4, 3) 
was confirmed, and a pact made immediately after a stipulation was 
looked upon as forming part of it, e.g,, that the capital shonld not 
be demanded whilst the interest was paid,- but (Dig. 45, i, i, 3, 
Ulpian) if the promissor promised differently to the stipulators' 
interrc^tion, and the stipulator agreed immediately to the promise 
as made, a new stipulation was held to be contracted. 

(7) In the litteris the distinction was well marked, and the pact 
would be outside the contract. 

1590. Innominati contractust The doctrine of consideration was 
not clearly defined, and the ideas on this subject were of very 
gradual growth. Tlie expression avUis causa denoted the civil law 
cause, e.g., in contracts re the giving or delivering the thing, in 
verbis the words, in litteris the writing in the consecrated form, but 
as a simple non-obligatory pact, if executed on one side, niig[ht give 
rise to an obligation {sub-est causa), the contracts formed re (ante, 
par. 1205) were indefinitely extended, though only the true conven- 
tions of the civil law were called contracts, whilst others, even with 
particular names {e.g., permutatio, post, par. 1604) were only con- 
ventiones springing from part execution, whether do oi/acio, and 
were included under the formulae \i) do tibi ut des, (2) out do ut 
facias, (3) aut facio ut des, (4) aut facio ut facicu. In the result, 
under the term nominati contracts, jurists referred to the true con- 
tracts of the civil law, having special names, and falling under the 
heads of re, verbis, litteris, consensu, whilst innominati contracts 
were pacts changed into contracts by part execution, but the subject 
is much embarrassed by contradictory views, even in the collections 
of Justinian. 

1595. A common point in all these pacts was that the ciznllaw 
did not allow one person (a) to be unjustly enriched with the pro- 
perty of another, or (/3) to have occasioned prejudice to another by 
his fault, or want of faith, and when the execution on one side con- 
sisted of the datio of some thing, or the extinction of some right 
capable of re-establishment, as, e.g., a debt cancelled by acceptilation. 
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and the other side did not perform his part (re non secuta) the return 
of -what had been received was enforced by an action called condictio 
causa data causa non secuta^ or condictio ob causam datorum. 

1598. In cases outside these the Sabinians tried to meet the diffi- 
culty of repairing the damage done by tracing an analogy to one of 
the existing civil law contracts, and giving that action ; but this was 
often impossible, in which case, in the time of Cicero, the actio doli 
was employed. Subsequently this latter action was retained for 
agreements falling under the head oifacio ut des, because the infamy 
involved was suited to the gravity of the bad faith which refused 
the agreed return for an irrevocable act or service already done, but 
in other cases the plan was adopted of giving the party who had 
executed the pact an incerta cvvUis actio, in which the claim of the 
plaintiff was undetermined {qua incertum petimus), and this action, 
in use in the time of Labeo, and common to all innominati contracts, 
was called the actio in factum prascriptis verbis (or in factum, or 
prcBscriptis verbis), because the Praetor (besides making the action 
botue fidei, by adding the words ex bona fide to the formula) set out 
the facts in the demonstratio, whilst the intentio put a question of 
civil law {in jus concepta)^ but incerta, i.e., without any fixed limita- 
tion (quidquid ob cam rem .... dare, fa^ere oportet), and the con- 
demnation was held to be the amount of interest which the plaintiff, 
who had executed the pact, had that the other side should have 
done so too {ut damneris mihi, quanti interest mea, illud de quo con- 
venit ctccipere. Dig. 19, 5, i> Paul), hence, where the condictio causa 
data causa non secuta applied, the plaintiff had the choice of this, or 
of the actio in factum, but in other cases only the latter, i.e., he 
could only get damages, not restitution. 

1600. The establishment of these actions led to the idea that so 
long as the other side had done nothing, the party who had per- 
formed should have the power of revocation (called by the commen- 
tators ihe jus pasnitendi) and that this right should only expire when 
the other side had executed also (causa secuta,- repetitio cessat. Dig. 
12, 4, I, Ulpiati), but after the action prcescriptis verbis received its 
fullest extension, and in order to ensure the carrying out of the 
agreement (ut fides placiti servetur) it came to be part of the duty 
of the judge to see that the other side was not prejudiced by any 
attempt at withdrawal (posnitentia nonfacit injuriam), and this duty 
-would be implied from the terms of the formula, e.g., siparetAulum 
Agerium Numerio Negidio centum dedisse, causa data causa non 
secuta, quanti ea res erit, N.N., A. A., condemnato. 

1604. Amongst innominati contracts the following may be men- 
tioned — 

De cBstimato. By this contract, a person agreed to receive a 
thing for sale at a certain estimated value, and pay that price for 
it, whatever the actual proceeds of the sale might be, and to re- 
turn the thing if the sale did not take place. After much dis- 
cussion, it was l\eld that the obligation was originated re, and 
that the suitable action was prcescriptis verbis, which, however, 
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in this case, acquired the name astimatoria or de (zstimaio (post, 
par..2i3S). 

PermutoHo^ i.e., the contract do ut des or exchangt. This also 
resulted from the doHo of a thing, and differs from a sa/g in that 
it is. based on a reciprocal transfer of property (utriusque rem fieri 
oportet), so that there is no contract if one of the contracting 
parties delivers a thing not belonging to him, and if he does so 
the other can immediately sue for the return of his property by 
the condictio causa data, etc., or for damages by the action pra- 
scriptis verbis, 

Precarium, i.e., a contract under which an object was gratui- 
tously lent for use on the entreaty of the borrower, so long as the 
person granting the favour pleased. (Precarium est, quod precibus 
petentiutendutn conceditur tamdiu, quandiu is, qui concessit, patituT. 
Dig. 43, 26, 1, Ulpian). This convention was analogous to Xh'tcom- 
modatum, and was derived from the jus gentium. The essential 
feature in it was the right to restitution at any time (whether the 
loan was for a term or not), and for this purpose the Prsetor gave 
the interdict ^/r^scarr^ {post, par. 2310) ; but, as this could not be 
used until after tradiiio, it followed that the obligation was formed 
re; and, therefore, finally, the agreement was held to bind civilly, 
so that, according to Ulpian (Dig. 43, 26, 2, 2), the actio prcescriptis 
verbis could be used to enforce restitution. The right passed to the 
heirs of the grantor, but not to the heirs of the grantee, as it was 
personal to the latter ; but a peculiarity of this occupancy at will 
was, that whilst the grantee neld the property, he had the real 
rights appertaining to possession, unless he expressly asked only 
to detain the thing (non ut possideret sed ut in possessione esseL 
Dig. 41, 2, 10, I, Ulpian). 

Transactio. This contract of compromise, when not made by 
way of stipulation, but by a simple pact, did not become obliga- 
tory until after execution, or part execution, on one side, and it 
then gave rise to the prcescriptis verbis action. 

161 1. Pacts promded with actions by Prcetorian law. 

Pacta pratoria were particular agreemehts rendered obligatory 

by consent alone, and provided with a special Praetorian action. 

An example of those pacts is afforded by the — 

Constitutum. If the debtor, or another person, promised by a 
simple pact to pay on a given day a pre-existing debt {constituere 
= to appoint a day for the payment of a pre-existing debt), 
whether the debt was civil, Prcetorian, or naturcd, the Praetor 
enforced it by the Praetorian action de cofistituta pecunid, and if no 
term had been actually fixed, ten days at least was assumed. 
The obligatory force of this pact for payment was only a generali- 
zation for all of the liability recognised by the civil law in the 
special case of a banker (argentarius), who could be sued by the 
actio receptitia On a simple promise to pay on a certain day a debt 
due by his customer to a creditor {reapere^xtceivQ a day for pay- 
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ment). As the second obligation resulting from the pact did not 
extinguish that arising from the debt itself (though payment did 
*both at once, solutio ad utramque obligationem proficit, Dig. 13, 
5» iS> 3» Ulpian), the consHtutum was an easy method of (i) modi- 
fying, by simple pact, the performance of a citnl obligation, or (2) 
rendering compulsory the execution of a purely natural obliga- 
tion, or (3) obtaining security {cautio) for the debt of another. 

At first, the pact only applied to obligations in respect oi pecu- 
niae i.e., to things qua nutnero, pander e, mensurave consistunt; 
but yustinian extended it to every thing, and merged the civil 
receptitia action against the banker in the Praetorian action de 
constituta pecunia (see post, par. 2104). 

As to the Praetorian pact, in respect of an extra-judicial ocUh, 
see post, par. 2109. 

16 1 8. Pacts prorvided with actions by Imperial law. 

Pacta legitima. This term included certain agreements arising 
from simple consent, which, though they never received the title 
of contracts, were, nevertheless, rendered obligatory by Imperial 
constitutions [legitima conventio est qua lege cUiqua confirmatur : et 
ideo interdum ex pacto actio nascitur vd tollitur, quotiens lege vd 
senatus-consulto adjuvatur. Dig. 2, 14, 6, Paul, see post, par. 
1705). Examples are : the pact in respect of a gift {donatio), that 
establishing the dowry {de dote constituenda) (see ante, par. 571 to 
582), and the pact by way of compromise {compromissum). 

If there was no special action, one common to all was applied, 
viz. : the condictio ex lege. 

1 61 9. Pactum nudum. These were agreements outside the above 
classes of pacts, and destitute of any action to enforce them, though 
they became a fruitful source of natural obligations (see part ii, 
par. 199), the principal effect of which was, that, if the opportunity 
offered, they could be used as exceptions, 

1620. Prohibited agreements. On motives of public policy cer- 
tain contracts were prohibited. Any agreement falling within the 
class was null and void and did not even exist as a ncUural obliga- 
tion (post, par. 1793), so that money paid, or the consequences of 
part execution, could be recovered by the condictio indebiti. Ex- 
amples are: the pact ne vendere liceat, ue., that the pledgee in de- 
fault of payment should not sell the pledge, or the lex commissoria, 
i.e., that the pledge should be acquired without a sale if the debt 
was not paid within a certain time, or that interest should exceed the 
legal limit {see post, par. 1658), or the intercessio of women under the 
s.c. Velleianum {ante, par. 1411), or borrowing money in contraven- 
tion of the s.c. Macedonianum (but see post, par. i8a7), or dowry con- 
tracts contrary to the destination of the dowry (functio dotis), or to 
the respect due to the husband (contra receptam reuerentiam qua 
maritis exhibenda est. Dig. 24, 3, 14, i, Ulpian), or agreements re- 
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lating to games of chance (alearum lusus) and wagers relating to 
them (sponsiotus). 

Tit. zxvii De obUgationibiis quasi ex co n traci n , 
1622. Obligations quasi ex c<mtraciu were in the nature of con- 
tracts, but were based on facts which did not result from any agree- 
ment. They were mainly grounded on such considerations as that 
(a) no one should enrich himself at the expense of another ; O) the 
liability to repair any damage; (7) 'common utility, and duties 
-resulting from fiunily and social relations (see part ii, par. 201, 
208). 

The text gives five examples ; the first two resembling the con- 
tract of mamUUum, the third that of societas, and' the fiith that of the 
muhium. 

(i) Negotiorum gesHo^ i.e.f the conduct of the business of 
another person, without any express or even tacit mandate. No 
contract really existed ; but, on account of the obvious utility of 
remunerating agents of this kind, reciprocal actions were given, 
viz., the tugotiorum gestorum actio directa, for the owner of the 
property against the agent for any loss, as the latter was bound 
to employ exacHssitna diligentia (see post, par. 1633), and the 
actio contraria, for the agent to recover the expenses, etc., he had 
incurred. 

(2) Tutorship. In this case, the tutula actio directa was given 
to the pupil at the end of tutorship, although no contract actaalfy 

• existed between the pupil and the tutor, whilst the actio contraria 
was open to the tutor. In the case of the curatorskipf and, bj 
analogy to (i), a utilis negotiorum gestorum actio direita was given 
to the ward against the curator, and the actio contraria to the 
curator (see ante, par. 284, 285). 

(3) Rei communis administration Joint ownership might exist 
between several persons independent of any partnership agree- 
ment. In respect of particular things, as in the case of a common 
legacy or donation, the action communi dividundo lay to compel 
the undivided share being handed over where one of the joint 
owners had received the whole, or to recover necessary (and pro- 
bably also useful) expenses incurred. In respect of universalis^ 
the action famUia erciscundce was available to compel the paiti* 
tion of an inheritance (post, par. 2346) belonging to co-heiis. 
In some cases, also, the action finium regundotfim would answer 
the purpose, as involving adjudication of reciprocal obligations, 
though resulting not from co-ownership, but from the liabilities 
of neighbours. See part ii, par. 229 (6), ante, par. 312 (4)t 
and 1544 (2). 

(4) Hereditatis aditio. As to the obligations of the heir towards 
the legatees, etc., under the will, see ante, par. 988. 

(5) Indelnti solutio. This applied to all sorts of rights which 
were transferred, although not l^ally due. The general role was 
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that he who paid by mistake that which he believed he owed, but 
did not, had the condictio indtbiti to recover it back again, for 
the result of the payment (as in the mutuum) was to effect a trans- 
lation of the ownership ; but, as this involved the power of aliena- 
tion, the insane and pupils had a revindicatio on the ground that 
they were not able to alienate ; and the amdictio indebUi could 
only be brought against them for the amount by which they had 
been enriched at the time of the litis contestaiio. In some cases, 
however, the property could not be re-demanded ; as, where the 
person paid the amount rather than run the risk of having to pay 
a further amount by way of penalty in the event of condemnation 
after denying his liability; for example, anciently, denial of 
liability might involve double the amount in respect of legacies 
of a fixed sum {per damnoHonem ccrta constUuta^ e.g.^ I condemn 
my heir to give Titius 100 aurei), instead of incertum constitutum, 
as "the sum^ which is in my coffer"; and the rule was extended 
by yustinian to all legacies ^ 2xA fideicommissa paid by mistake to 
churches and other places dedicated to religion or charity. 

1633. Culpa. The damage resulting to a person from (a) casus ^ 
(/5) vis tnajoTy or (7) the act or omission of another, would, in the 
absence of an agreement to the contrary, and in the first two cases, 
fall upon the owner of the object of the right injured ; whilst, in 
the third case, if it was done in the exercise of a right, no responsi- 
bility would be incurred ; but if it was unlawful^ or otherwise ren- 
dered the person liable, an obligation to repair the damage might 
follow. 

An act contrary to law (injuria)^ producing damage, and refer- 
able to its author as a person sane 2jAfree, fell either under '4 — 
(i) Dolus f when the act or omission resulted from the intention 
to produce damage (see part ii, par. 164) ; and it was unlawful 
to agree beforehand not to be liable for dolus. 

(2) Culpa, where there was a failure of duty, but no intention 
to injure. 

The damage may result from an CKt or an omission ; and, as the 
contract or other particular relation might necessitate active care 
[diligentia^ called, when applied to the preservation of a corporeal 
thing, custodia), hence, if the person so bound omitted prastare 
diligentiam, the neglect (negligentia) would be oiLomissio dtligentia ; 
and, thjBrefore, the person would be liable as for culpa (magna negli- 
gentia culpa est. Dig. 50, 16, 226, Paul). 

The two degrees of culpa, viz. : — (a) Culpa lata (or latior), which 
was assimilat^ to dolus {magna culpa dolus est, culpa dolo proxi- 
ma) ; and (jS) culpa levis (or levior or levissima) are, together with 
the expressions diligens, diligentissimus, exacta, exactissima, only 
variations of style, not gradations of culpa, until referred to a 
standard of comparison, of which there are two : the first, absolute, 
or in the abstract ; the second, relative, or in the concrete, the 
distinction being based on : — 



298 COMMENTARY ON JUSTINIAN'S INSTITUTES. 

(i) A comparison of men in general, in which case : — 

(a) Lata culpa would be the damaging act or omission that the 
least intelligent man would not have committed. 

(i9) Levis culpay the fault of the most cartful paterfamilias, 
(2) Tht habitual character of the individuals in which case : — 

(a) Culpa lata would arise if he did not use more care than 
was habitual to him in his own affairs. 

(/3) Culpa levis, when there was an absence of his usual care. 
As a general rule in contracts for the benefit of one side only, this 
side was responsible for (i 3) ; the other side only for (i a). Where 
the benefit was reciprocal, both sides were liable to the extent of 
(l /9), subject to modifications arising out of the particular circom- 
stances. Where he who was charged with the care of a thing had 
himself an interest in a share of it, he was only liable for (2 fi), be- 
cause he had a legal and personal motive for undertaking the 
responsibility, and for similar reasons the same measure was apphed 
in respect of public functions which could not be refused, as tutor- 
ships and curatorships, whilst, in respect of the contracts of societas 
and depositum, a similar measure was fixed, based upon the interest 
which the partner had, and the gratuitous nature of the depositee's 
duties, as well as upon the idea that it was the fault of the partner 
or depositor if he selected a negligent partner or depositee. 

Practically, however, the absolute and relative standards were 
combined so as to produce only two kinds of responsibility, viz. : — 
(i) Responsibility for faults, according to the care of the most 
diligent paterfamilias, t>., involving more care than the person 
was accustomed to use in his own affairs. This applied to the 
commodat^if {ante, par. 12x5) and the depositor, because the con- 
tract was for their benefit only — the pledgor and pledgee {ante, 
par. 1225), the vendor and purchaser {ante, par. 1468, etc), the 
locator and conductor {ante, par. 15 12), because in these cases 
both sides were concerned — the mandator and mandatee {ante, 
par. 1550), on account of the sacred character of the contract; 
although, according to an unsupported and doubtful extract from 
Modestinus (Mosaic et Rom. Leg. Coll. tit. 9, c. 2), as the benefit 
was usually only for the mandator, the mandatary was only liable 
for dolus not culpa {In mandati verojudicio dolus non etiafn culpa 
deducitur) — the negotiorum gestor {ante, par. 1622, i), because he 
voluntarily and spontaneously undertook the af£a.irs of another; 
but, if he was constrained to do so by sentiments of affection 
{affectioni coactus) in an urgent case, his liability would only fall 
under the second head. 

(2) Responsibility for faults, according to habitual character, 
i.e., as much care was required as the person was in the habit of 
using in his own affairs. Under this head, came the commodat^^r 
and deposit^^ {ante, par. 1220), because they perform a gratuitous 
service — socii {ante, par. 1523), co-owners, co-heirs, and the hus- 
band in respect of dowry property, for in all these cases the 
party undertaking the matter has a personal interest — the tutor 
and curator, because their duties were imposed upon them. 
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The above remarks apply to contracts boruB'fidH^ for in those 
struti juris the question could not arise in the action (condictio) by 
which they would be enforced ; for example, in the stipulation, the 
promissor was liable to ^ive, not to do — i.e.f if, e.^,, he had pro- 
mised to deliver a slave who had been killed through any act of his, 
he, the promissor, would still be liable ex stipulatu [ante, par. 
1328) ; but, if the death only resulted from negligence or want of 
care in sickness, he would not be liable in this action because it did 
not compel him to do anything, and the remedy, therefore, if dolus 
existed, must be sought in another form. 

1655. Mora, This was a technical expression, for which frus^ 
tratioy or cessatio, or dilatio was sometimes substituted. A debtor 
was deemed moram facere when he delayed, contrary to the rules of 
law, making restitution or payment, and the same applied to a 
creditor as to accepting the restitution or payment, as, e.g,, if he 
refused to receive offers validly made, or failed to be at the time 
and place agreed upon. The consequences in either case being that 
subsequent prejudicial events, except those arising from the dolus or 
culpa lata of the adverse party, were at the risk of the party in 
mora ; and, in respect of a debtor or holder, a liability arose which 
might not exist in the original contract for interest, or produce, or 
(more generally) for an indemnity. If the time [dies) for the pay- 
ment of a debt was fixed, or if a person continued to be the holder 
in consequence of his delict or bad faith, the debtor or holder was 
said to be in mora by the fact itself («? re, or in rem, or in re) ; and, 
therefore, no notice {inter pellatio) was required, according to the 
phrase, introduced subsequent to the time of the jurists, dies inter- 
pellat pro homine, otherwise a demand of performance was necessary 
before the debtor or holder would be in mora, and hence the delay in 
such cases was said to be ex persona, and it would be within the pro- 
vince of the judge to determine whether the summons to pay or de- 
liver had been properly made. 

1658. UsurcE, The question of interest was connected with the 
principles as to mora, and, therefore, was usually treated by the 
jurists conjointly with it. The engagements contracted under this ■ 
head related only to obligations involving a sum of money or 
(rarely) things, qua numero, pondere, vel mensura consistunt. Sors or 
caput was the term used to express the amount of the principal ob- 
ligation, yi^wwj (?/cetusj, or versura, or later, usura (? pro usu) re- 
ferred to the fraction of this capital due by reason of lapse of time, 
and res {01 pecunia) fxnebris was the capital producing the interest. 

In consequence of the discord and sedition arising from the 
exorbitant usury demanded by the patricians from the plebeians, 
the Twelve Tables fixed the rate, previously »;»limited, at one-twelfth 
of the capital, i,e,,unciarium fxnus (see ante. Twelve Tables, viii, 18). 
A subsequent pldnscitum in B.C. 345, reduced the rate to one-half, 
this amount, i, e,, to one- twenty-fourth per annum, or 4^- per 
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cent, {semunciarium fotnus) ; and another plebiscitum in B.C. 340, 
prohibited loans on interest altogether, but this prohibition was 
subsequently withdrawn, as, in the time of Cicero, the tnaximum 
legal interest was that known as centesima usura {UgUinue^ or max- 
ima ^ or gravissima usura), ue,y 12 per cent. p>er annum, and this 
rate lasted down to Justinian. As one-hundredth of the capital 
became due each month at the calends^ the term Calendarium was 
applied to the register recording the amount, and ccLUndarium 
exercere, meant lending at interest, whilst the officer employed by a 
municipality to keep their accounts would be styled curator calaid- 
ariif and a similar term was used by capitalists to indicate the slave 
kept by them for the purpose (SticAum servum ccUetuUrrio prapo- 
suerat), 

A person might be liable for interest : — 

By lawy as e.g,^ when a debtor was in mora, or another per- 
son's money employed for one's own profit, or on the price due 
from the purchaser after traditio, or in respect of stuns due to a 
minor of 35. 
By will, as when so ordered by the testator. 
By agreement, whether by special stipulation, or by pacta ad- 
jecta ex continenH to a bmafidei contract. 
Compound interest {anatocismus) was prohibited, and y$tstinian 
(Cod. 4, 32) reduced and varied the rate as follows : — 

(i) For maritime loans, the previously imlimited rate {ante, 
par. 12 1 3) was fixed at centesima usura, or 12 per cent. 

(2) For commercial }oans, two-thirds {usque ad bessem cen* 
tesima), or 8 per cent. 

(3) For ordinary persons, one-half {dimidiam centesinuB^ or 6 
per cent 

(4) For illustrious persons, one-third {tertiam partefn)^ or 4 
per cent 

Tit zzviii. Per quas personas nobis obligatio adquiritur. 

1665. In respect of the acquisition by us of obligations resulting 
from contracts, and analogous relations, entered into by — 
(i) A slave, see ante, par. 1280. 

(2) A filius familias, see ante, par. 1298, noting that in those 
cases where the son retained the ownership, and the father only 
acquired the usufruct [ante, par. 611), the exercise of the action 
relating to the property nevertheless devolved on the father. 

(3) A freeman or the sla?ve of another possessed by us in good 
faith, or by a slave of which we have the usufruct or use in the 
two cases in which it is possible, viz., (a) when it arises from 
their labour, or (/3) out of our own property, see ante, par. 616 

(2), (3), (4). 

In the case of a slave of whom we have the use, the obligation 
could only result from his labour applied to our own property, and 
therefore the text of Justinian (§ ii, per eum quoque servum in quo 
.,.usum habemus similiter ex duadus istis causis nobis adquiritur) is 
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to be restricted to mean that we acquire obligations resulting from 
Co) tbe use of him, or (jS) his labour bestowed on our own property. 
The text of Justinian (§ iii, licet antea dtibitatur^ etc.) refers 
to that Emperor's constitution {Cod, 4, 27, 3) confirming the 
opinion of the Sabinians against the Proculians (Gai. Inst, iii, § 
167), that a slave stipulating, by order of one of several masters, 
acquires for him only who ordered him ; and so, if the slave stipu- 
lated for, or received by tradition for one only of his masters, whom 
lie mentioned by name {e.g,^ Titio domino meo dare spondes ?), he 
acquired only for him. 

1669. Transference of obligations. Strictly (except in the case 
'where, as in universal successions, there was a continuance of the 
persona)^ no transference of obligations by a creditor to another was 
possible ; see part ii, par. 210, and ante^ par. 312 (3) ; but the in- 
troduction of the practice of suing and pleading by procuration led 
to the indirect method of effecting the transfer by giving the pro- 
curator a right to the benefit of the obligation by a mandate {man- 
dare adioneSf or actiones persequendas prcestare^ or prcestare, cedere 
€utiones), and the cessionee of the right of action was said to be a 
procurator in rem suam^ to indicate that the resulting profit would 
remain in his hands {si in rem suam dattis sit procurator loco domini 
habetur. Dig. 2, 14, 13, Paul). The mandate {ante^ par. 1550, 
etc. ) in this case was peculiar in that, (o) no account need be ren- 
dered, O) it could not be revoked, and (7) it was not terminated 
by the death of either the creditor {mandator) or the mandatarius. 
As the cession resulted from the mandate, the consent of the debtor 
was not necessary, and, as the obligation was not changed, the 
creditor could still sue, but if he did, he would be bound to hand 
over the result to the cessionee, and an exceptio doli could be 
opposed to the creditor by the debtor if the latter had notice of the 
cession, or if the debtor had been already sued by the cessionee. 
The Praetor Rutilius introduced the Rutilian form of suing as pro- 
curator, i,e.y he ingeniously introduced a modification in the formula 
to suit the case of a cession (see posty par. 2233), but subsequently 
the actions themselves were given to the cessionee in the utUis 
form, the result of which was to remove the invalidity of a cession 
to an infamous person, as the inability of such persons to postulate 
for another {anle^ par. 11 61) did not now come in question. 

Tit. xxix. Quibus modis obligatio tollitur. 

1672. Strictly, the vinculum juris y formed secundum nostra civi- 
tatisjuray could only be.dissolved accordingjto the rules of the same 
civil law {ipso jure) y see part ii, par. 211 ; but after (a) cvvily (3) 
Prcetoriany and (7) natural obligations were recognised, there came 
to be also (o) civUy (jS) Prcetoriany and (7) natural modes of release, 
in the sense that, in respect of (/B) and (7), though the debtor 
obligcUus manet, the claim of the creditor for performance could be 
resisted exceptionis ope {posty par. 1 7 14), f.^.* the two latter served 
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as means of defence, whilst the first only could dissolve a ciTil 
obligation. 

The Institutes only treat here of the civil methods of dissolving 
an obligation. 

1675. Performance, In the time of Justinian, nothing more was 
required than the delivery of virhat was due ; and the opinion of the 
SMnians (Gai. Inst., iii, § 168) against the Proculians ^'as con- 
firmed, that the delivery of one thing for another {aliud pro alw\ 
called a datio in solutum, was a valid payment, if made with the 
consent of the creditor. If the payment was made in order to 
release the debtor by a person who might render his own position 
worse to a person capable of receiving it {ante, par. 602), such 
payment, though made without the knowledge and against the will 
of the debtor, extinguished the debt, together with all its acces- 
sories, in the shape of sureties, pledges, mortgages, etc. 

If after odiatio, ue,, a. bond fide tender validly made of the whole 
of the debt at the prescribed place and time, the creditor was ab- 
sent or in mora in any way (ante, par. 1655), ^^^ debtor could obtain 
his release by placing the sum or object in a public repository (in 
publico deponere, obsignare, consignare), e.g., in one of the churches 
(sacratissima ades) or other place indicated by the judge. 

1687. (§ i) Release, On the principle that NihU tarn naturede 
est, guam eo genere quidquid dissolvere quo colligatutn est (Dig. 50, 
I7» 35 » Ulpian\ it was held that contracts formed re (as the mutuum, 
commodatum, depositum, and pi^nus), should be dissolvedr^, i.e., by 
performance, whilst that for obligations formed per as et libram, an 
imaginary performance (species imaginaria solutionis) would result 
if the same operation were repeated in the contrary sense, and, as 
the testament itself was niade per as et libram, this method was ap- 
propriate for a l^atee to release to the heir a legacy per datnna- 
tionem, as well as (probably on account of the peculiar solemnity 
and publicity attaching thereto) to absolve a person from complying 
with a judicial sentence (quod ex Judicati causa debetur), and 
generally to liberate a debtor in respect of certa pecunia, i.e., 
things qua ponder e numero mensurave constant ( .. .deinde assepercutit 
libram, eumque dat ei a quo liberatur, veluti solvendi causa (Gai. 
Inst., iii, § 174). 

In the same way contracts verbis would be dissolved by a stipula- 
tion of payment {acceptilatio), and probably (though the authorities 
are silent) an entry in the debtor's ledger with the consent of the 
creditor cancelled a debt contracted litteris. So also simple dissent 
might dissolve consensual contracts {post, par. 1705). 

Justinian, in the Institutes, does not refer to any other mode of 
imaginaria solutio than the acceptilatio. It was the only form in his 
time, and could be used for all kinds of contracts ; for, though 
strictly, the solutio verbis would be incompetent to dissolve an 
obligation contracted in any other way than verbis,, and, at the 
most, could only have the force of a pact, and ser^^ as an ex- 
ception {si acceptilatio inutilis fuit tacita pactione id acturus viddur 
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ne peteretuTy Dig. 2, 14, 27, 9, Paul); yet as novatio '{post, par. 
1 691) of any obligation could be effected by putting it in the form 
of a stipulatio, and as this stipulation, so substituted for the original 
contract, could be dissolved in Vhole or in part by the solutio 
verbis (i.e., hy acceptiloHo) /it became possible to apply this as a 
mode of release ipso jure to all contracts, and for this purpose 
Aquilius Gallus (a disciple of ilf««W and master of Servius SulpiciuSf 
and the friend and colleague of Cicero in the praetorship, B.C. 65), 
introduced, amongst other formulae of practical utility {e.g.^ ante, 
par. 697, 3), the— 

( § ii) Aquiliana stipulation which was so framed as to reduce all 
the pre-existing liabilities to one verbal obligation, and then by the 
acceptilation to release the debtor absolutely from all he owed up 
to that day. The form which served as a model for the writing 
used as evidence of stipulations {antey par. 1359), promises, and ac- 
ceptilations, and which might be modified to suit the particular 
case, or only partially employed, as where it was desired actually to 
effect a novation ran as follows: — Quidquid te mihiex quacunque causa 
(generic expression) dare, facere oportet oportebit (present and future), 
prcesens in dienive (referring to conditions involved), quarumque 
rerum mihi tecum cu:tio (action in personam), quceque adversuste 
petitio (action in rem), vel adversus te persecutio (extraordinary aid 
of magistrate), esteritve^ quodvetu meum habes (refers to vindication), 
tenes (physical detention), possidesve (civil possession), dolove malo 
fecisti quotninus possideas (this clause was added after the time of 
Aquilius Gallus, and refers to the liability of him who has fraudu- 
lently put property out of his own possession, in order to defeat the 
person who had the right to claim it), quanti quceque earum rerum 
res erit, tantam pecuniam dari stipulatus est Aulus Agerius, spopondit 
Numerius Negidius. Item ex diverso Numerius Negidius interrogavit 
Aulum Agerium : Quidquid tibi hodierno die per Aquilianam stipu- 
laiionem spopondi, id omne habesne acceptum? respondtt Aulus Agerius : 
Habeo, acceptum que tuli, 

1 69 1. <§iii) Navatio. The civil law recognised as a means of 
dissolving an obligation the substitution of a new contract in its 
place, whether the obligation had resulted from one of the contracts 
re^ verbis, litteris, consensu, or from a quasi contract, delict or quasi 
delict {Novatio est prioris debiti in aliam obligationem... trans fusio 
atque translatio...omnes res transire in novationem possunt, Dig. 
46, 2, Ulpian), and the original contract might have been only 
natural {post, par. 1793); but (although ^n:^5 novations occurred 
in the course of a lawsuit, post, par. 1704) the new contract must 
be formed verbis or litteris, for, in respect of the latter, Theophilus 
lays down, in his paraphrase, that novatio was effected by the in- 
scription of the nomen {ante, par. 141 4), though Gaius makes no 
mention of it. 

Novation might extinguish the former liability, although the sub- 
stituted stipulation was void, as in the case of a debt owing to Titius 
by a third party being stipulated for by Titius from a pupil without 
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the authorisation of his tutor ; but it was finally settled that the 
original debtor would not be released in the case of a subsequent 
stipulation made by a slave (Gai. Inst, iii, § 179); for though in 
eitner case a natural obligation results, yet novation arises only 
from an obligation contracted verbis^ and the slave, unlike the 
pupil, could not promise at all, and only stipulate as the agent 
of his master. It was also finally settled that, if the stipula- 
tion constituting the novation was conditional y no novation would 
take place, and the original obligation would remain in force un- 
less the condition was fiilfiUed ; for if the condition failed, the ob- 
ligation depending upon it, and which was to effect the novation, 
would not have come into existence {non statim fit ncvalio, sediunc 
demum cum conditio extiterit: Dig. 46, 2, 8, i, and 14 Ulpian). 

Just as a third party could pay a debt {ante, par. 1675), so he 
could extinguish the debtor's obligation by novation with the 
creditor (whose consent was always required, but not that of the 
debtor) ; and if this were done without ihe assistance of the 
original debtor, this kind of suretyship was called expromissio; 
but if the expromissor was procured by the debtor, it was 
called delegatio {delegare est vice sua cUium reum dare credit(n% 
vel cui jusserit. Dig. 46, 2, II, and 17, Ulpian). So, by order 
of the original creditor, a nei.v creditor, or a new debtor and 
creditor, may be substituted by means of novcttio (opus est ui 
jubente me tu ab eo stipuleris : quce res effecit ut a me Itberetur et in- 
cipiat tibi teneri: qtta dicitur, novatio obligationis, Gai. Inst, ii, 
§ 38). If, though the same debtor and cr^itor remained, the ori- 
ginal contract resulted from any other form than the stiptdation^ 
there would be novcttio; for, otherwise, acceptUcttio, as a means of 
dissolving obligations, would not be possible (the case of stipula- 
tions following on the delivery of the money in loans, ante, par. 
1435, being quite exceptional), but a stipulation to produce navaiia 
of a stipulation must have something new in it (si quid novi sit)t 
e.g., adding or suppressing a condition, a term or 2l fidejussor (which 
name is substituted in the text of Justinian for the word sponsor 
used' by Gains (Inst iii, % 178), in respect of whom the opinion of 
the Sabinians prevailed that novatio would result). Hence novatifi 
may result from changing the debtor or creditor, or both, or simply 
the debt — and whether the two obligations both existed, the second 
as an accessory to the first, or whether novatio had been effected, 
depended formerly on the intention of the parties, hvLt* yustinian 
(Cod. 8, 4, 28) decided that novatio only took place when the 
parties had expressly and formally declared that that was the object 
of the new contract 

1704. A sort of involuntary novatio occurred at two of the stages 
of actions in personam, called /udicia legitima, and conceived in Jus, 
viz. : — (i) At the joinder of issue {litis contestatione), and (2) at the 
sentence (ex causa judicati). Ante litem contestatam dare debitorem 
oportere ; post litem contestatam condemnari oportere, post condemno' 
tionem judicatum facere oportere (Gai,. Inst iii, § 180), but the 
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effects of these ^voluntary judicial novations differed from the 
voluntary, e.g., the former did not extinguish mortgages existing on 
the original debt. 

1 705. ( § iv) The dissolution oi consensual contracts by consent only 
occurred if no alteration had taken pkce, i.e., if nothing had been 
done (omnibus tntegris manentibuSy Dig. 2, 14, 58, Neratius), for if 
there had been execution in any way, or if the thing had perished, 
a revocation of accomplished facts would be impossible, and the 
subsequent pact would not act ipso jure, but only by way of an 
exception which, however, need not necessarily be inserted in the 
formula, since the action was bona fidei (ante, par. 1580), e.g., a 
pact (in factum) de non petendo, waiving a portion of the purchase 
money, and made after delivery of the thing, or its destruction, 
without the fault of the vendor, would act as an exceptio, and a 
subsequent pact (restoring the original contract) could be used by 
the plaintiff as an exceptio on his side and be taken account of by 
the judge. If, however, the pact cU non petendo related to an obliga- 
tion stricti juris, the exceptio would have to be inserted in the for- 
mula, and to this the plaintiff would have to insert a replication of 
the subsequent contrary pact, if such existed ; though this would 
not be necessary if, instead of the exception in factum, the general 
exception de dolo malo had been inserted, as it would then be 
within the province of the judge to take account of subsequent pacts, 
but whether the pact de non petendo was personal, or to include the 
fideijussores, so as to release them also, was a question of intention, 
A simple pact might, in some cases, extinguish ipso jure the lia- 
bility, as, e. g., in the actions injuriarum and furti. Quadam 
actiones per pactum ipso jure tolluntur : ut injuriarum item furti... 
nam et de Jurto pacisci lex permittit (Twelve Tables, ii, 4, and viii, 
2; Dig. 2, 14, 17, I, Paul; and 7, 14, Ulpian); and hence such 
pacts were included by Paul amongst pacta legitima, 

Papinian lays down that an agreement to dissolve a natural 
obligation would of itself dissolve it (Quod vinculum aquitatis, 
quo solo sustinebatur, conventionis aquitate dissolvitur. Dig. 46, 3, 
95, 4); and he further holds that the fidejussor was liberated by 
the pact as well as the pupil, if, e.g., a fidejussor had been given by 
a pupil who had bound himself without the authorization of his 
tutor {post, par. 1793). 

An extinction ipso jure of obligations also resulted, anciently, from 
the disappearance of the debtor in the case of minima capitis deminu- 
tio {ante, par. 1152), and of the creditor in the case of an in jure 
cessio of the inheritance by the heir to another, after the heir had 
made aditio, for then the debtors of the inheritance would be 
released. 

171 1. In addition to the causes of dissolution discussed in this 
title, viz.: — (i) Performance, (2) Acceptilatio, (3) Novatio, (4) 
Mutual dissent, civil law obligations might also be extinguished 
by— 

(5) Confusio, i,e., when the creditor and the debtor became 

X 
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united in the same person as, e.g., by the effect of an inheritance. 
In this case the debt was not really extinguished, except in so far as it 
was impossible to bring an action against oneself, and hence in 
complicated cases the obligation might continue to exist, so that if 
the obstacle resulted from the querela inoffidosi, the action would 
revive, or in the case of a restitutio, the action would be restored. 

(6) Loss of the thing due, i.e., a debtor was released when the 
thing certain (species) had perished without his i9xiX\.(civmter...resol' 
vitur . . . cum in eamdem personam jus stipulantis promittentisque 
devenit...aut cum res in stipulationem deducta sine culpa promissoris 
in rebus humanis esse desiit. Dig. 46, 3, 107, Pomponius), unless he 
was responsible for risks resulting from his being in mora or other- 
wise (see ante, par. 1328, 1468, 1633); but this is really an example 
of a material obstacle intervening and not of an extinction of the 
obligation. 

The question of the revival o{ the obligation, if the thing destroyed 
was restored, led to divergences of opinion, Celsus (Dig. 32, 73, 3) 
holding that it did, as in the case of a l^acy of a slave, who, after 
becoming free, refell into slavery ; but Paul (who lived more than 
a century later) probably represents the better opinion when he lajrs 
down that the obligation does not revive (Dig. 46, 3, 98, 8), at least 
if the thing might be regarded as new, and the slave in the above 
example, after refalling into slavery, would be held to be like 
another man, and therefore a new thing. 

1 7 14. Exceptions, For the cases in which, though according to 
the civil law, the obligation subsisted, yet the debtor could defeat 
it exceptionis ope, based upon a pact of release, or oath, or compro- 
mise, or compensation, see post, par. 2248. 
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Inheritances ab intestato. 

These only arise when it is certain that there will be no testa- 
mentary inheritance, and hence it is at this moment and not at the 
death of the deceased, that the capacity, quality, and degree of the 
heirs are determined, though they must have been bom, or at least 
conceived, in the lifetime of the deceased. 

The Twelve Tables established two orders of heirs, viz. — (o) the 
heredes sui, and (j3) the agnates. In certain cases, and for certain 
persons, came in (7) the Gentiles. 

Heredes sui, by the Twelve Tables, were those who, at the death 
of the deceased, were in his power, without any intermediate per- 
son, and took per capita, but Frcetorian law included emancipated 
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children and children given in adoption, when they had been sent 
out of the adoptive family in the lifetime of the natural father. 
Subsequently, an Imperial Constitution included descendants of 
daughters , giving them the share of their deceased mother, less one- 
thii3, if there were heredes sui besides them, but only one-fourth 
deducted if only agnates. Justinian confirmed the Praetorian law 
as to emancipated children, and children given in adoption did not 
lose any rights of succession in the natural faaiily, unless the 
adoption was made by an ascendant, and descendants of daughters 
could take the whole if only agnates remained. 

Agnates, by the Twelve Tables, included only the members of the 
civil family actually in it. They Xo^^Vper stirpes, and succeeded ad 
infinitum. An intermediate jurisprudence incapacitated women in 
the sense that, unless they were consanguineous sisters, their agnates 
could succeed them, but not vice versd. A constitution of Anasta- 
sius called the emancipated brothers and sisters with the agnate 
brothers and sister, but with a certain diminution ; and Justinian, 
in respect oi women, restored the law of the Twelve Tables, allow- 
ing them to succeed to their agnates ; in respect of emancipaied 
children, he struck out the diminution imposed by Anastasius, and 
allowed their children of the first degree to succeed ; in respect of 
children given in adoption, there was no longer any loss of the 
rights of family ; in respect of the relations through women, he 
called to the fraternal succession, as if they were agnates, uterine 
brothers and sisters, and, in default, their children of the first 
degree. 

For heredes sui and agnates there was no devolution, i.e., if the 
first degree refused (in cases where a refiisal could occur) the entire 
order was passed over, and the next order was called, but Justinian 
established devolution from degree to degree, so that the next order 
was not called until the preceding was exhausted. 

Gentiles, This succession, in respect of races of pure ingenuous 
origin, over the property of other races descended from them whose 
origin could be traced through clientship or freedom, disappeared 
in the latter years of the republic 

Ascendants (male and female), children in succession of mother and 
of ancestress. 

Under the Twelve Tables there could never be any question as to 
the legal succession of paternal ascendants, for either their children 
could have no inheritance, as being in their power, or no civil bond 
existed between them, and this latter reason always applied to 
maternal ascendants ^xA female ascendants. 

The testamentary succession of the fUius familias, in respect of 
his castrense or quasi castrense peculium, did not apply to the in- 
heritance ab intestato; hence, in the latter case, the paterfamilias 
retook the property by right of peculium. 
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Imperial constitutions established an altogether exceptional sort 
of succession as to property coming to filii (or Jilia) familiasj from 
their mother or the maternal line, — the order being (a) their descen- 
dants (male and female) ; (/9) their brothers and sisters, whether of 
the same bed or not ; (7) their father or other ascendant, according 
to degree. 

JusHnian extended the order of succession to the pecidium cos- 
trense or quasi castrense, left ab intesfato, and gave it (i) to the chil- 
dren of the deceased, (2) to the brothers and sisters, and, in de- 
fault, the paterfamilias ascendant took it Jure communi, i.e., hj 
right of peculium. In the case of an emancipated son, the Jiducia 
contract was always assumed, and the above order was followed in- 
stead of the ascendant emancipator, as formerly, coiliing in on the 
footing of a patron in the first rank of agnates. 

By the s.c. Tertullianum, the mother only (not the ancestress) 
succeeded to her offspring if, being ingenua, she had had three 
children, or, if/reaf, four. Justinian gave them the right, although 
they had only had one child, and in the succession she came after 
the children of the male or female deceased for a pars virilis with 
brothers and sisters ; but if only sisters, the mother look half, the 
sisters dividing the remaining half. Reciprocally, children suc- 
ceeded to their mother by the s.c. Orphitianum in the first rank, as 
if heredes sui, and subsequently the succession to their ancestress was 
accorded also. 

Cognates were brought in by the Praetor as a third order, and 
these included all relations according to proximity, but only to the 
sixth degree, or the seventh in the case of children of second cousins, 
and the Praetor did not make them heirs proper, but only possessores 
bonorum. 

The succession to freed persons, by the Twelve Tables, was (i) the 
heredes sui, (2) the patron and his children, but the freed person 
could, by testament, otherwise dispose of the inheritance. The 
Praetor gave the patron, when his turn arrived, a right to half the 
succession, of which he could not be deprived, either by the adoption 
of a child or by testament, and the Lex Papia, called the patron, 
with the heredes sui, for a pars virilis, when the inheritance ex- 
ceeded 100,000 sesterces, and there were less than three children. 

Justinian returned to the ab intestato succession of the Twelve 
Tables: the patron only coming in in default of all heredes sui, or 
children ranked with them, and cognates, i,e., collaterals of the 
patron to \^t fifth degree, coming in the third order. In respect of 
testamentary succession, the freedman, if he had less than 100 aurei, 
could freely dispose of his property, leaving nothing to his patron, 
but above that sum the patron, in his ordfer of succession, had an 
irrevocable right to one-third, free from any legacy or fidei-com- 
missum. In the time of Claudius the patron might assign his freed- 
man to one or more of his children in power, and the right of 
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succession then belonged exclusively to him or them and their pos- 
terity. 

The Passessio bonorutn was a sort of hereditary right, introduced 
by the Prator^ to aid, supplement, or correct the civil law, and 
might be : — 

(i) Testamentary f when of two kinds, (a) contra tabulas^ to 
get possession of the inheritance in spite of the dispositions ma4e 
by testament ; (3) secundum tahUas^ to get possession conform- 
ably to the testament. 

(2) Ab intestato^ viz. — (a) unde liberie for children ; {0) unde 
Ugitimi^ for all those whom a lex^ a senatus consuitum, a constitu- 
tion, or other /e^at disposition, called to the succession ; (7) unde 
cognatiy for cognates ; ( 8) unde vir et uxor, for husband or wife. 

But Aeredes sui, if they had let pass the possession unde liberi 
which was proper to them, were not prevented from coming in 
unde legitimi, or even under unde cognaH, and the same rule 
applied to agnates, and other legal heirs. 

Justinian regulated the succession of freedm^n, like that of 
ingenui, but formerly the order for them was besides that (a) unde 
liberi for descendants, and (/3) unde legitimi for the patron and 
his children in power, also (7) unde decern persona for the par- 
ticular case of an ingenuus emancipated to a stranger who had 
freed him, when the ten persons of his natural cognation were 
called in preference to the manumittor, who in strict law would 
have the hereditary rights of patronage, (S) tum quern ex familia 
for the nearest member of the civil family of the patron, (c) unde 
liberi patroni palrona-que et parentes eorum, for the children of 
the patron or patroness, whether in power or not, and for their 
ascendants, ({*) unde cognati manumissoris, for cognates of the 
patron, but the patron and his children could in default of taking 
possession under (jS), obtain it through (8), (c), or (^). 

Finally, a possessio bonorum, ut ex legibus senatus-ve consultis 
was promised to those on whom it was conferred by special legis- 
lative disposition. 

Under Justinian, the possessio bonorum might be accepted within 
one year for descendants and ascendants, and one hundred days for 
others in any way sufficient to manifest intention, after which there 
was devolution to the next degree, and, in default, to the next pos- 
sessio bonorum. It might also be repudiated^ and distinctions 
formerly existed as to whether it was cum re or sine re, in the one case 
being secured from eviction under the civil law, in the other not. 

These edictales possessions were also distinguished from those 
decretales, of which latter examples are that ventris nomine, and that 
ex Carboniano. 

Hotchpot. Under the Collatio bonorum, introduced by the Prae- 
tors, and successively extended by imperial constitutions, and by 
yustinian, descendants^ in certain cases, when coming to the sue- 
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cession of their ascendants, had to throw in advances made to them 
before the re-distribation of the whole. 

Accrual between co-heirs took place by /aw, without their know- 
ledge and against their will, in both testamentary and ab intestato 
successions, as well as in the possessio bonorum. 

The transmission of the inheritance, as a general rule, did not 
take place if the heir or Xii't possessor bonorum died before accepting, 
but the right of transmission was introduced in certain cases by im- 
perial constitutions, and Justinian decided in favour of it 'when the 
heir died within the year of the opening of his rights, and before the 
expiration of the interval for deliberation. 

Ereptorium. In certain cases the legacy, fidei-commissum, or 
inheritance was taken away on the ground of indignity^ and, as a 
general rule, it then went to the fiscus, but in some cases, instead 
of being confiscated, it passed to the next in degree. 

Actions relating to ab intestato successions, and to the possessio 
bonorum. 

In addition to utiles forms of the hereditatis petitio and familia 
erciscunda action, which applied to both ab intestato and testa- 
mentary successions, the possessor bonorum could also claim the 
quorum bonorum interdict. 

Other universal successions than by inheritance. 
Amongst these were : — 

(i) The acquisition, which took place when a paterfamilias re- 
ceived a person sui juris into his paternal or marital power, thereby 
acquiring all the property of that person, except that which was 
destroyed by the change of status. Under Justinian this could 
only apply to the case of arrogaiion, and owing to the modi- 
6cations introduced into the law by that emperor, the arrogator 
acquired only the usufruct, not the ownership, of the proi>erty of 
' the person arrogated. 

(2) Addictio was introduced by Marcus Aurelius, in order to 
support the freedom of the slaves in the case of a testamentary 
inheritance abandoned by the instituted persons, and subsequently 
it was extended to inheritances ab intestato, in which freedoms 
were given by codicils. Justinian further extended it to indade 
freedom inter vivos or mortis causa, 

( 3) Bonorum emptio. This sort of universal praetorian succes- 
sion, for the benefit of the purchaser, took place when the 
creditors applied for the sale of the universality of the property 
and rights of their debtor. It fell into disuse with the ordinary 
procedure. 

(4) Justinian repealed the s,c, Claudianum, by which an in- 
genua who had united herself to a slave, and persisted in the 
union, was handed over to the master of the slave. 
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Oblig^ations. 

T'lvo persons are indispensable as subjects of these personal rights, 
viz. , ( I ) the creditor, or active subject, and (2) the debtor, or pcusive 
subject, and the object is always, ultimately, a thing to be furnished 
(cUicujus solvenda ret), i.e., a thing which in the juridical sense can 
be included under the words dare, /acere, prcestare. 

Kinds of obligations. 

The definition in the text only refers to the obligation under the 
cvtnl lawj but a threefold classification existed, viz. : — 

(i) Cvviles, «>., those obligations existing and producing their 

full effects, according to the civil law. 

(2) Prcetorice (honoraria), i,e., those introduced by the praetor, 
and provided by him either with special actions, or with utiles 
forms of the corresponding civil actions. 

(3) Naturales, i.e,, those recognised by the rules of the jus 
gentium and the maxims of natural reason, but producing no 
action,, though they could be used by way of exception or dis- 
charge, or as the l^sis of an accessory contract. 

Sources of obligations. 

The facts generating obligations arise from (i) mutual consent, 
(2) voluntary or involuntary injury of another, (3) voluntary or 
involuntary benefit at the expense of another, (4) family and social 
relations. In respect of obligations arising from consent, the civil 
law only recognised the vinculum juris in the few cases rigorously 
prescribed by it, but the sphere of obligations was gradually 
extended by the Praetor's edict, jurisprudence, imperial constitutions, 
and the rules of the jus gentium, so that four modes of contracting 
were recognised, viz.: (i) re, (2) verbis, (3) litteris, (4) consensu. 

In the case of damage caused wrongfully, the civil law, under the 
head of noxa (later maleficium, delictum) defined a certain number 
of cases, and pratorian law made some additions. Hence ttvo 
sources existed, viz., contract and delict, and when jurisprudence 
recognised other facts generating obligations, but not falling imder 
either of these two classes, though resembling one or other, four 
kinds were distinguished, viz. '.(i)ex contractu, (2) qiuisiex contractu, 
3) ex maleficio, (4) quasi ex maleficio. 

Obligationes ex contractu. 

Contracts formed re. These four were engendered by simple 
traditio, i.e., by the essential element in the original nexum de- 
prived of the material symbolism and sacramental formula, which 
accompanied that mode of contracting, for the terms mutuum, com- 
modatum, depositum, pignus, in their origin, indicated not the kind 
of contract, which was always per as et libram, but the thing of 
which it was the object. 

Mutuum. Here one of the contracting parties, who must be 

the owner, transferred to the other in ownership things in genere, 

and the obligation was that they should be returned at a given 

time in the same quality, and quantity. 
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Commodatum. The commodans gratuitously allowed another 
to have the use of a thing in specie for a given time, but, as the 
contract did not transfer either ownership or possession, it might 
apply to the property of a third party. Two obligations resulted, 
viz., (i) that the borrower should preserve and return the thing, 
(2) that the commodans should indemnify the borrower if «x past 
facto events connected with the property entailed expenses or 
damage. The borrower was usually responsible for dolus, as well 
as for the culpa, that a very diligent paterfamilias would not com- 
mit ; the commodans for dolus and culpa gravis, 

Depositum, Here the deponens retains the ownership and pos- 
session of the thing in specie, which the deposttarius gratuitously 
takes change of. Two obligations result : (i) on the part of the 
depositarius, to keep with such care as he would employ in 
managing his own affairs, and return when demanded, (2) for the 
deponens to indemnify for ex post facto expenses incurred about 
the thing, and his responsibility includes ail kinds of culpa^ 
Pignus appears under two aspects, viz. : — 

(i) In respect of the real right conferred on the creditor by 
the agreement itself, without the necessity of traditio. The debtor 
(pawnor) retained the ownership (if he had it), but the legal 
effects of possession were shared between him and the creditor ; 
so that the dd>tor preserved the benefit as regards usucapion, but 
the creditor acquired the right to all actions, and possessory inter- 
dicts which tended to maintain the thing in his power. 

(2) In respect of the contract. This only existed in consequence 
of the delivery of the thing (re). Two obligations resulted, (i) 
that the creditor should' take care of the thing, and restore it after 
complete satisfaction of his debt, (2) that the debtor should 
indemnify for ex post facto expenses incurred in the preservation 
of the thing, and both contracting parties were reciprocally bound 
for every kind of culpa. 

As to actions. The mutuum gave rise to the unilateral condictio 
a stricti juris actio, derived from the ancient law, and common to the 
various strict civil law contracts. The commodatum cUposttum, and 
pignus were each provided with special bona fdei actions (commo- 
dati, depositi, pigneratitia), deriving their names from the contract, 
and there were directa or contraria, according to the position of the 
contracting party. 

Contracts formed verbis. These were the first derivation of the 

nexum, and arose from the use of the sacramental formula without 

the material symbolism. Of the three for;ns (a) dotis dictio, (/3) 

jurata operarum promissio liberti, and (7) stipulatio et promissio, the 

last was the most general and important. 

Stipulatio was the technical name for the interrogation put by the 
future creditor, and promissio referred to the affirmative reply of 
the future debtor ; the two together constituted the verbal con- 
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tract called sHpulaHo^ and in its origin was reserved to Roman 
citizens. 

It might apply to any kind of lawful obligation, but it only 
produced a bond on the part of the promissor, and (like the 
mutuum) gave rise to the condictio certi when the object was a 
sum of money, otherwise to the condictio incerti^ called in this 
case cu:tio ex stipulatu. 

There might be several stipulators, or several promissors, and 
all the interrogations might come first, and then all the answers, 
in which case one single contract resulted, and the two or more 
co-stipulators, or two or more co-promissors, were called con-ret 
(correi), and each was a creditor or debtor in solidum, or one 
stipulcUio and promissio might form a complete and principal 
obligation, to which, by way of guarantee, and as an accessory , a 
new and distinct verbal contract could be added, in which the 
same object was stipulated for from the same debtor by a second 
stiptdatoTf or promised to the same creditor by a second promis- 
sor. The person so joining himself to the principal creditor was 
called an adstipulator, whilst the surety of the principal debtor 
was an adpromissor. Only one kind of adstipulator existed, and 
the use of such persons fell into disuse when the facilities for 
pleading by procuration were increased, but the advantages re- 
sulting from the use oiadpromissores led to three classes, according 
to the formula used, viz. : (i) the sponsor (from sponsio) reserved 
to Roman citizens, (2) the fidepromissor, derived from the exten- 
sion of the sponsio to strangers, under the formula idem fidepro- 
mittis ? (3) the fidejussor , so called from the formula fidejubes (or 
other equivalent expression), and employed to evade the narrow 
rules confining the use and liabilities of the two first, for the 
sponsio zxA fidepromissio could only be joined to a verbal contract 
at the time it was made, but the fidejussio could be used as a 
security for any obligation, either before or after it had arisen. 

Stipulations were divided into (i) conventionales, i.e., derived 
from the agreement of the parties, (2) pratoria, i.e., arising only 
injure, and by order of the prator, {'^) judiciales, i.e., ordered by 
the judge in judicio, (4) communes, i.e., those made by order of 
the prator or of xhe judge. 

Contracts formed litteris. This second derivation of the per ces et 
libram form of contract was based on the obligatory character 
attached to an entry in a special register. The sum, the object of 
the obligation, inscribed in consecrated formula in the domestic 
ledger, was held to be weighed and delivered on one side (pecunia 
expensa lata), and as received on the other (accepta relata), hence 
the name of expensilatio for the contract. The benefits of this kind 
of obligation were extended to strangers in the form of syngraphce 
and chirographce, and then fell into disuse, for the introduction of 
the exception non numerate pecunia caused the merger of the 
chirographum with the cautio, or simple proof by writing, at least 
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where the cauHo referred to a mutuum, and in this state the contract 
lUteris passed' into the legislation of Justinian. 

Contracts formed consensu. These four were derived from the 
jus gentium. They produced ultro citroque obligations, and their 
effects were determined ex aquo et bono, 

Emptio venditio. The principal obligation here was for the 
venditor to procure for the emptor the power of having a thing, as 
if he were owner of it, and for the emptor to pay the venditor a 
certain pretium in money. Although formed by simple consent, 
Justinian prevented its completion until reduced to writing, if 
the parties had so agreed, and the arrka (formerly only a sign of 
the conclusion of the contract) were made by yustinian a means 
of withdrawal. The contract only produced obligations, so that 
the venditor was not obliged to render the emptor owjier of the 
property sold, though the emptor must transfer the ownership in 
the price paid, but the obligation of the venditor included the 
transference of the possession of the thing, and the guarantee 
against eviction, as well as against Secret faults ; the extent of the 
liability under the last head being regulated by custom, and by 
the edict of the Curule ^diles. Both venditor and emptor were 
liable, not only for dolus, but for every kind of culpa. 

After completion of the contract, and before traditio, the risk 
of the thing passed to the emptor, both as to profit and loss, in- 
cluding total destruction, if without any fault or mora of the 
vendor, unless by pact or stipulation the liability was otherwise 
extended or restrained. The direct and bona fidei actions empti 
(ex empto) for the emptor, and venditi {ex vendito) for the venditor ^ 
included all obligations derived, ex aquo et bono, from the con- 
tract and its accessory pacts. The actio astimatoria (quanta 
minoris) lay for a diminution of the price, and the actio redhibi" 
toria, introduced by the edict of the ^diles, related to vices 
entitling the purchaser to return the thing. 

LocatiO'Conductio. Here the locator bound himself to procure 
for the conductor the power of using or taking the produce oft 
thing, and the other agreed in return to pay a certain price in money, 
and, as the contract might also take the form of work or services, 
to be paid for proportionally to duration (opera), or in respect of 
a given piece of work to be done at a fixed price (optis), there 
were three kinds of letting, viz.: (i) rerum, (2) operarum, (3) 
operis. Under Justinian, if the parties had agreed to reduce die 
contract to writing, this must be done before it would be binding, 
and both parties were responsible, not only for dolus, but also for 
all kinds oi fault. The delivery of the thing let conferred no recU 
right on the conductor, but the death of the locator, or of the 
conductor, did not terminate the contract, which continued until 
the expiration of the time agreed upon, unless the nature of the 
work made it personal to the individual who had undertaken it. 

The directa and bona fidei actions, locati for the locator and con^ 
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ducH for the conductor, included all obligations equitably re- 
sulting from the contract or accessory pacts. Some particular 
actions and interdicts served to enforce certain real rights given 
as security for these obligations, as the Serviana CLctio and the in- 
terdictum Sctlvianum open to the locator, in respect of rural 
estates, and the quasi Serviana ( hypothecaria ) actio for houses, 
whilst the interdict de migrando could be used against the locator 
who attempted to hinder the departure of the tenant. 

Emphyteusis, The contract based upon the payment of a 
periodical rent by the tenant to the owner, and the real right 
arising on the tradUio of the estate in execution of the contract," 
are to be distinguished, and it was not until the time of Zeno that 
this form of tenancy acquired a name, a separate existence, and 
an exclusive action. The contract produced no other effect than 
to bind the contracting parties in respect of the emphyteusis to be 
established, and was enforced by the emphyteuticaria action given 
to either party; but through the real right the etnphyteuta 
acquired utiles forms of the actions which would be given to an 
owner ; and provided he dM not deteriorate the property, the 
tenant could make any modifications he pleased, or even transfer 
his rights to another. The duration of the tenancy was inde- 
finite, and it passed to successors by will or ab intestato, 

Societcts, This contract, by which two or more persons agreed 
that there should be between them a certain community of pro- 
perty, was formed by simple consent, and produced ultro citroque 
obligations determined ex ceqiM et bono. It might be (i) Uni- 
versorum bonorum, (2) Unvversorum qua ex qucestu veniunt, (3) 
Negociationis alicujus, (4) Vectigalis, (5) Unius rei. The contri- 
butions of the partners might be unequal, and consist of pro- 
perty or labour. The principal obligation involved was for each 
socius to bring the contribution, work, or industry promised, and 
to share, in the proportion agreed, the gain or loss which, in the 
absence of agreement, was presumed equal, though it might be 
unequal, and one or more might participate in the gain only. 
The partners were mutually liable for dolus, but culpa would not 
be attributed to them, unless they had not used the personal dili- 
gence which they would have employed about their own affairs. 

In respect oi third parties, the obligations of the socii were regu- 
lated by the principle (i) that the societas is a complex contract, 
involving between the partners an express or tacit mandate, (2) 
that, even in the case of a mandate, obligations generally only ex- 
isted between those who were parties to the transaction. The 
contract was terminated (i) ex personis, i.e., by death, max. or 
med, c.d, (formerly also by minima), by confiscation {publicaiio) 
or bonorum cessio of one of the partners, (2) ex rebus, i.e., by the 
loss of the thing, or the completion of the object for which the 
partnership was formed, (3) ^jc voluntate, i.e., by the renuntiatio 
of one of the partners, but subject to responsibility in the case 
of fraudulent or unseasonable retirement, (4) ex tempore, i.e,, by 
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the expiration of the time agreed upon, (5) ex actunu^ i.e,, by a 
salt to dissolve the partnership. 

Condemnation in the direct and bofUEfidei action pro socio only 
extended in quantum facere potest, but imported infamy, and was 
for the purpose of getting execution of the contract, whilst by the 
communi dividundo action a partner could get a cessation of the 
community of interest in a common thing. These two actions 
did not destroy one another, but were cumulative, except that, in 
points common to them, what was recovered by the one could 
not be again obtained by the other. The same remark ap- 
plied to the actions furti, vi bonorum raptorum, legis Aguilia, or 
any others which might be open to one of the parties in respect 
of the common property. 

Mandatum. Under this contract, formed by simple, even tadt, 
consent, ih^t procurator (mandatarius) agreed gratuitously to act 
in his own name for the benefit of the mandans (mandator) 
either generally or in one or more determined matters. The 
result of the agreement was to produce an obligation on the side 
of the mandatarius to fulfil the- mission with which he was 
charged, to render an account, and to restore to the mandans all 
objects and rights acquired, but ex post facto the mandans might 
be liable to reimburse the mandatarius for all expenses incurred, 
as well as to release him from all obligations contracted in exe- 
cution of the mandatum. Both parties were responsible for eveiy 
kind of culpa, but as regards tnird parties, strictly the manda- 
tarius only was bound, though ultimately, by m/i/^j actions and other 
indirect means, even ownership could be acquired or alienated 
by the effect of the traditio made in the name of the mandans to 
or by the procurator. 

The benefit of the contract may be for (i) the mandans only, 
(2) the mandans and the mandatarius, (3) a third party only, 
(4) the mandans and a third party, (5) the mandatarius and a 
third party ; but the mandate given in the interest of the manda- 
tarius only was useless. In some cases the mandatum bore a 
strong analogy to the frdeijussio, and therefore fell under the 
head of intercessio, as when the mandator became responsible for 
the debt of another. The mandatum expired by (i) the consent 
of both, (2) the will of one, i,e,, by the revocation of the 
mandans or the renunciation of the mandatarius, and (3) the 
death of either. The mandati actions, directa for the mandans and 
contraria for the mandatarius, were bona fidei, and the first entailed 
infamy. Ultimately third parties acquired utiles quasi institoria 
actions against the mandans, and in most cases the mandans had 
utiles actions against third parties. 

Pacts. 

Agreements not falling within the civil law contracts in strictness 
produced no bond, but various legal effects were gradually given 
to them by — 
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(i) Crvil law, as where execution was allowed to be enforced 
by the same action as the contract in the case of (o) pacts 
joined to a bonce fidei contract at the time of its formation (pacta 
adjecta ex continenti). So an obligation was recognised where 
(j8) the pact had been followed by execution on the part of one 
of the parties, i.e,, a contract was held to have arisen re. This 
originated the class of innaminati agreements summed up in 
one of the four operations, ** do ut des, do ut facias^ facto ut 
deSffacio ut facias", and which produced in general for the benefit 
of him who had executed the contract an incerta cnnlis action, 
called the actio in factum prcescripiis verbis, because the fact 
creating the obligation was set out as a preamble in the first 
part of the formula, but, if the contract had been formed by the 
giving of a thing or the extinction of some right susceptible of 
re-establishment, the restitution of the thing, or the re-establish- 
ment of the right, might be obtained by the condictio causa 
data, causa non secuta; whilst for pacts executed on one side, 
involving y&<rtip ut des, the actio doli lay. 

( 2) ^cetorian law. Particular agreements came to be recog- 
nised as Pacta prcetoria, and were enforced by a praetorian action, 
e.g., the actio de pecuniaconstitutavf^s given to compel the execu- 
tion of the constitutum, i.e., the promise made by simple pact to 
pay on a given day a pre-existing civil, praetorian, or natural 
debt ; and this became a means of modifying, by simple pact, 
the performance of a cvvil obligation, or of rendering obligatory 
a purely natural obligation, or of becoming security for the debt 
due from another person. 

(3) Imperial law. Under the Emperors, certain pacts (pacta 
legitinta) were enforced by the condictio ex lege, when no special 
action was given, e.g., the pacts donatio, de dote constituenda, and 
compromissum. 

Pacts not included under the above heads fell into the class of 
nuda pactio, and produced only natural obligations, whilst other 
agreements, prohibited on the ground of morality, or justice, or 
public order, or the necessity of affording special protection to 
certain persons, produced no action or exception, and that which 
had been paid in pursuance of them could be recovered back by 
the condictio indebiti, 

Oblig^tiones quasi ex contractu. 

The greater number of these are analogous to some civil law 
contract, e.g., the negoiiorum gestio, tutela, and curatela, resemble the 
mandatum ; the accidental community of undivided ownership, and 
the position of co-heirs in an inheritance, resemble the societas ; and 
payment made by mistake, when not due, bears a strong resemblance 
to the position of the parties to a mutuum. 

Culpa. 

An unlawful act (injuria), causing damage and done by a sane 
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and free agent, fell under the head of dolus when committed with 
the design to injure, and under culpa when there W2& no such in- 
tention. 

In all cases, responsibility for dolus is implied, and no agreement 
to the contrary would be good ; but culpa admits of different d^iees ; 
for although men are bound to abstain from all acts hurtful to others, 
they are not, in general, also bound to use such activity or watch- 
fidness (diligcntia, custodia)^ as that its omission (negligentia) would 
result in damage to another ; but if in the particular case this 
diligcntia is necessary, its absence would be culpa, of which the 
jurists distinguish two degrees, viz., (a) culpa lata, (jS) culp>a levis, 
the standard of comparison being either absolute, ue., in respect of 
men in general ; or relative, i.e., in respect of the habitual character 
of the particular individual ; in the first case, his care being com- 
pared for cul/>a lata to that which the first comer would have used, 
and for culpa levis to that which would be expected from the most 
diligent paterfamilias ; whilst, in the second case, his care is com- 
pared to that which he habitually uses in his own affairs. 

Mora. 

This is the delay, contrary to law, attributable to him who 
ought to make, or of him who ought to receive, restitution or 
payment. If it occurred ex re, i.e., by the fact itself, there was no 
necessity for any demand, otherwise it was ex persona, and did not 
arise until after a demand of performance. The risk of the pro- 
perty fell upon him who was in mora, as well as a liability for in- 
terest or produce, or an indemnity. 

Usurae. 

This term refers to the fraction of the capital due to the creditor 
over and above the principal sum, on account of the time during 
which the creditor is deprived of his property. The maximum 
rate remained fixed from the time of Cicero down to Justinian at 
centesima usura, i.e,, one per cent, per month, or twelve per cent, 
per year. Justinian lowered it, and varied it according to the 
quality of the person or the nature of the loan, but compound 
interest was forbidden. 

Acquisition of obligations. 

As a general rule, obligations are acquired by those who have 
been the actors in the events productive of the obligation ; but as 
the slave and the j^lius famUius had no other persona than that of 
\^<^ paterfamilias in whose power they were at the time, obligations 
resulting from events to which they were parties were acquired by 
him, subject to the rules respecting \h&peculia of the /iliusfamilias, 
and to the principles governing the position of slaves or of free 
persons possessed in good faith, of whom the paterfamilias had 
only the usufruct or the use. In strictness, strangers could not be 
the means of acquiring for others ; but praetorian law and jurispru- 
dence rectified this by indirect means. 
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Transference of obligations. 

According to the civil law, personal rights could not be trans- 
ferred from the creditor to another person ; but, indirectly, this 
cession was effected by giving the cessionee a mandate to make use 
of the actions resulting from the obligation for his own benefit, i.e., 
making him a procurator in rem stiam ; and although in principle 
this procurator could only act as a mandatarius, yet jurisprudence 
and imperial constitutions finally gave him utiles actions, of which 
he could avail himself directly. 

Dissolution of obligations. 

A civil obligation could only be dissolved conformably to the 
civil law {ipso jure) \ but in many cases, where in strictness the 
obligation continued to subsist, praetorian law and jurisprudence 
gave the debtor exceptions by which he could defend himself against 
the claim of the creditor, and hence the rule of the commentators, 
obligatio aut ipso jure, aut per exceptionem tollitur, 

Solutio (performance) is ihe primary mode of extinguishing 
obligations. This may be made by a third party, with or with- 
out the knowledge and against the will of the debtor ; and (if the 
creditor was willing) it was finally held that the delivery of aliud 
pro alio, called a datio in solutum, released the debtor ipso jure; 
and on the refusal of the creditor to receive, or in his absence at 
time and place appointed, a valid tender (oblatio), followed by 
payment into court ( obsignatio ), also freed the debtor from lia- 
bUity. 

JViovatio also dissolved an obligation by replacing it with a 
new^ one ; but though all obligations could be so dealt with, only 
the stipulatio and the contract litteris could be employed to 
effect the novation, except in the case of novations resulting from 
the different phases of a trial. The original obligation might be 
civil, praetorian, or purely natural ; but the stipulation substitu- 
ting a new debt for the first must be in form, a valid civil law 
verbal contract, and the new obligation intended to be produced 
must exist and be efficacious — at least naturally. The new verbal 
obligation replacing the first may be contracted, (o) either by a 
new debtor (ex promissor) towards the same creditor, with or 
without the knowledge, or even against the will, of the first 
debtor ; (i8) by the same debtor towards a new creditor, on the 
order of the former one ; (7), by a new debtor towards a new 
creditor, on the order of the former creditor ; (8) by the same 
debtor towards the same creditor, in which case, if the first obli- 
gation resulted from a stipulation, the subsequent stipulation, in 
order to effect novation, must contain something new in it ; and 
yustinian decided that novation should in any case only take 
place when the contracting parties expressly declared that such 
was their intention. 

Release was anciently effected by the same means that served 
to form the obligation, and therefore an imaginaria solutio was 
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gone through by the per as et lUftam method in respect of obliga- 
tions so contracted ; and subsequently the release verbis {ue., the 
interrogation of the creditor as to his having received the subject 
of the contract, and his affirmative reply) was generalised, and 
under the name of acteptilatio applied to all obligations what- 
ever. For this purpose, it sufficed to transform by novation 
the obligation to be extinguished into a verbal contract, and 
then dissolve it by acceptilation. 
The four consensucU contracts could be dissolved by consent 

alone if there had not been any execution or loss on either side. 
Confusio and the loss of the thing due, without the &ult or mora 

of ttie debtor in obligations of things certain, were really obstacles in 

the way of performance resulting from the persons or the things, 

rather than cases of extinction of obligations. 




BOOK IV. 

Tit i. De obligationibus quae ex delicto nascuntiir. 

1715. These obligations all spring from the fact itself (omnes ex 
re nascuntur, id esl, ex ipso maleficio)^ and are only delicts when so 
characterised and provided with an action by the civil law. The 
text only treats of them in respect of the obligations and private 
actions to which they give rise. 

1 71 7. Theft (furtum) is defined as contrectatio ret fraudulosa, 
lucri faciendi gratia^ vel ipsius rei, vd etiam usus possessionisvi. 
Hence, to constitute theft, there must be : — 

(i) A dealing with the thing itself ; that is, some displacement 
of it, the intention not being sufficient, and, therefore, by the 
better opinion, immoveables could not be the subjects of theft 
(Gai. Inst, ii, § 51, and ante^ par. 519). 

(2) Fraud — Fur est qui dolo mcUo rem alienam contrectat (Paul, 
Sent., 2, 31, i). 

(3) The intention of appropriating it for self or others ; and 
TheophHuSf in his paraphrase, correctly adds that there most 
further be : — 

(4) Some damage sustained by another person (ladens 
aliquem). 

1 7 18. (§ iii) yustinian adopts the opinion of Gaius (Inst, iii, 
§ 183), derived from Labeo, that there were only two kinds of theft, 
viz.: — 

(i) Furtum manifestum. This, according to yustinian^ was 
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committed when the thief was caught with the stolen property in 
his possession before reaching his destination ; though, according 
to other opinions, it was either restricted to the case of (i) the thief 
being taken in the act or (2) on the spot, or extended to (3) any 
time, any where, if the goods were in the possession of the thief. 
According to the Twelve Tables (viii, § 14), the thief, if a 
slave, was scourged and put to death ; but, \i free, he was, after 
the scourging, addictus to the person aggrieved, though it was a 
disputed question whether he thereby became a slave, or, like a 
free man in mancipio, was merely assimilated to one (Gai. Inst. 
iii> § 189). This vindictive penalty was altered by the praetor for 
both free persons and slaves to four times the value. 

(2) Nee manifestum. This included the cases not coming under 
tnanifestum. The penalty fixed by the Twelve Tables was 
double, and remained the same under the praetor's jurisdiction. 
Paul (Sent. 2, 31, 2), following Sulpicius and Sabinus, speaks of 
two other kinds of theft, viz., (3) conceptum and (4) oblatum ; but 
as, according to a constitution of Diocletian and Maximinian ( Cod. 
vi, 2, 14), the actio furti nee manifesti lay for knowingly receiving 
and concealfng stolen goods, the distinctions resulting from acci- 
dental peculiarities connected with the discovery of the property 
were unnecessary. On this ground, the four following actions, 
existing in the time of Gains, (the two first established by the 
Twelve Tables, and the other two by the Praetor) are represented by 
Justinian as having fallen into disuse, viz. : — 

(i) Actio furti concepti, with a penalty of three times the value 
(falling upon the person in whose possession it was found, whether 
the actual thief or not) where the stolen property was accidentally 
discovered or found after ah informal search by consent and in 
the presence of witnesses, as opposed to the actio furti lance- 
licioque concepti (abolished by the Lex ^butia) given on the dis- 
covery of the property after a solemn search, wearing a girdle 
only, and holding a plate, and for which the penalty was assimi- 
lated to ihefurtum manifestum (Twelve Tables, viii, § 15). 

(2) Actio furti oblati, given to B against A, with a penalty of 
th?ee times the value (Twelve Tables, viii, § 15), when stolen 
property was intentionally deposited by A with B, in order that 
it might be seized at B's rather than at A's. 

(3) Actio furti prokibiti, given against the person who opposed 
a search in the presence of witnesses, and introduced by the praetor 
with a penalty of quadruple, as the Twelve Tables had only or- 
dered in such a case the lancelicioque search to be made (Gai. Inst. 
iii, § 192). 

(4) Actio furti non exhibiti, given by the praetor with a penalty 
of quadruple against the person who did not produce stolen pro- 
perty searched for and found in his possession. 

1722. Although intention was a necessary ingredient, yet the 
takings of a thing might constitute theft if it was done with the 
knowledge that it was against the will, or contrary to the intention, 

Y 
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or not really with the consent, of the owner. Hence, a liability to 
the actio furti might arise where a creditor or depositee used the 
thing that had been pledged or entrusted to him, or if he who had 
the U5U5 for one purpose employed it for another (^.^., in the case 
of silver plate to be used at a feast taken on a voyage, or a horse 
to be used for a ride taken for longer, or into battle). 

Justinian also decided, contrary to the rules of strict law, that 
the owner of a slave would have the actio servi corrupti (post, par. 
1779, 7), as well as the actio furti, against the person who persuaded 
the slave to steal any object from his master, and bring it to him, 
though the slave disclosed the proposal to his master, and took the 
thing to the intended thief on his master's order, for the acts of the 
thief had been consummated as far as they depended on him, though 
the slave was not really corrupted and the object was delivered by 
the master's order, the difficulty as to calculating the penalty under 
the actio servi corrupti being met by estimating the depreciation in 
the value of the slave if he had been actually corrupted. 

So, if a y^-^^ person, e.g., a child in power (or a wife in manu, 
or person in mancipio, Gai. Inst, iii, § 199), was taken away (as in 
the example given by Theophilus of a child to be heir, if in such a 
town at the death of the testator and the thief took him to another, 
town), the cutio furti would lie, and the value would be calculated 
according to the interest the paterfamilias had in the possession of 
the child. So also a person may be liable to the action in respect 
of his own property, as where a debtor deprives his creditor of the 
property pledged to him. 

• Accomplices were only liable to the actio in factum, and not to the 
actio furti, unless they had co-operated in the theft by actually 
giving assistance (ope) intentionally (et consilio), as if, e.g., they 
knocked money out of a person's hand for the thief to pick up, or, 
with the S2tme object, dispersed cattle by means of a piece of red 
cloth, or planted a ladder for the thief, or broke the windows, or 
the door, or lent ladders, or tools, for the purpose, or succeeded in 
persuading a slave to fly in order that he might be stolen ; and the 
actio furti would lie against the accomplices of a person in power, 
although no such action could arise between the paterfamilias and 
the person in power if the latter stole anything from the former. 

On the ground that intention was a necessary ingredient, an 
impubes was only liable si proximus pubertati sit, see part ii, 
par. 86. 

1 726. Actions relating to theft, 

(1) Actio furti. This was a penal action for the purpose of 
getting the thieves separately, or any of their accomplices, con- 
demned each for the whole amount in a pecuniary penalty of 
quadruple in the case offurtum manifestum, and of double for nee 
manifestum. It was independent of any other actions used for 
the purpose of recovering the property. 

The action could be brought concurrently by any one or more 
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persons who were concerned in the preservation of the property, 
and who had it in his or their possession by some title or other at 
the time, as in the case of the nudus owner, the user, and the 
usufructuary in respect of their several interests. The right passed 
to Iheir heirs and successors ; but, on the other hand, the owrur 
might not be able to bring it, if the property was out of his pos- 
session, and if the person who had it was responsible for it, hence 
it was open to the creditor in the case of a pledge stolen, even if 
the debtor {i.e., the real owner) was the thief; and so also a 
fuller in respect of clothes sent him to clean, or a tailor em- 
ployed to mend them, could, if a price had been agreed upon for 
their Ayork, avail themselves of the actio furti, for the owner had 
the actio locati against them, unless the fuller or the tailor was 
insolvent, in which case the owner would have the flr4?<?y«y'/t so as 
to prevent his being a loser. In the case of a deposit (ante, par. 
1220), as the depositee was not liable for custodia, he could not 
bring the actio furti, which was accordingly only open to the de- 
posit^7r, though, in the case of a loan, after Justinian's amend- 
ments of the law, the owner (commodcUor) had the choice be- 
tween the actio commodati against the borrower (in which case the 
latter had the ctctio furti against the thief), or the actio furti 
against the thief, when the commodatee was released ; but, if the 
commodator brought his action against the commodatee in ignor- 
ance of the theft, and the borrower did not satisfy the claim, he 
could abandon it for the actio furti against the thief, after which 
the commodatee would be released from liability, whatever might 
be the result of the action against the thief. A bona fide pur- 
chaser, whether really owner or not, could also bring the actio 
furti ; but a purchaser before traditio had no title to the posses- 
sion of the property, and, therefore, could not avail himself of 
the action, though he had a right to claim the cession of the 
action from the vendor. 

The amount of the penalty was estimated by ascertaining the 
highest value of the property since the theft, i.e., not of the thing 
itself, but of the damage sustained by the owner in consequence 
of being deprived of the thing (quod actoris interfuit), as in the 
case of receipts {tabulce, cautiones, chirographa) being stolen. 

(2) Actio vindicandi, or the actio ad exhibendum, open to 
the owner of the property to recover it from any possessor 
or person who bad ceased to possess in consequence of bad 
faith. 

(3) Condictiofurtiva. A/^rj^//a/ action given (exceptionally and 
odio furum, in addition to the vindicatio) against the thief or his 
heirs to enable the owner to recover the property back, or in the 
event of its destruction, to get damages for the loss (calculated as 
in. \ht furti actio), together with interest ; but (except the actio 
furti), if the owner recovered the property back with its acces- 
sories, or its value, by one of these actions, the others would not 
lie (see ante, par. 384). 
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Tit. ii. De vi bonomm raptonim. 

1738. When a moveable thing, however small, had been carried 
off doh maio and vi, the uijured party bad the option between a 
public criminal accusation under the lex yulia, de vi privata (post, 
par. 2360), a^inst the robber (improbusfur), or the special private 
action vi bonorum raptorum introduced by the Pmtor. 

The rules of the actio jurH (aniey par. 1726) applied as to whom 
it would be given, but they were not quite so strict, as it was suffi- 
cient if the thing was taken from amongst the proi>erty of the injured 
person {res ablata ex bonis meis), so that a deposits, if he had some 
mterest in the preservation of the thing, was included. The plaintiff 
recovered the quadruple ; but, as this amount included the value of 
tlie thing, the penalty was only triple^ and, as this quadruple was 
calculated on the value of the thing itself ^ and was reduced after one 
year to the simple value, it was better to bring the actio furti mam- 
fesH if the thief was caught in the act, or nee manifesti if the year 
had elapsed. The action would lie in addition to the actio JurH, 
but not vice versd, and the vindicatio and ad exAibendum actions 
were also open, except that, as the penalty included the value of 
the thing, these could not be brought after this action had terminated 
successfidly. As the action was partly ^»a/, it would not lie against 
the Aeirs of the robber ; though, if ^ey had benefited, the condictio 
was available against them. As wrongful intention was a necessary 
ingredient, the action vi bonorum raptorum would not lie against a 
person who seized the property believing himself to be rightly en- 
titled ; but, to prevent forcible entry on immoveables, or the abstrac- 
tion by force of moveables, such acts were punished under a constitu- 
tion of Valentinian Theodosius and Arcadius (Cod. 8, 4, 7) by the 
loss of the thing if the person was actually owner ; and, if not, he 
had to pay the value of it, in addition to restoring it. 

Tit ill. De lege Aquilia. 

1746. Thh plebiscitum, passed on the proposition of the tribune 
Aqutlius, dates (according to the paraphrase of Tkeophilus) from 
the third secession of the plebs to the Janiculum, b.c. 286. It 
repealed all former laws (including the Twelve Tables) relating to 
uidawful damage (Dig. 9, 2, i, Ulpian), and consisted of three 
heads, viz. : — 

(i) Qui servum servamve, alienum cUienamve quadrupedem vel 
pecudem (i.e., domesticated animals in flocks or herds, as horses, 
mules, sheep, etc., not wild animals or dogs), injuria {i.e., nuUo 
Jure unlawfully, the question of intent being immaterial) occiderit 
quanti id in eo anno plurimi fuerit (i.e., the highest market value 
for which the slave could have been sold AMTixag the year previous), 
tantum as dare domino damnatus esto (Dig. 9, 2, 2, Gatus). This 
head, therefore, related to the total destruction of certain corporeal 
things, viz., slaves or cattle, and if these were unlawfully killed 
the owner could recover by means of the damni injuria ex lege 
Aquilia actio their highest value during that year. From the deli- 
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nition it follows that such cases would be ^^cluded from the opera- 
tion of the law, as killing a robber, if there was no other means 
of escape, or repelling force by force (vim enim vi defendere omnes 
leges, omnia que jura permittunt. Dig. 9, 2, 45, 4, Paul), Hence 
ako, a soldier would not be liable who whilst practising the 
lance exercise killed a passing slave ( unless the place was not 
destined for such a purpose), nor a workman, lopping the branches 
of a tree, if he had shouted to give warning before the log 
fell (if not in a public road, not necessary to cry out), but 
the player would be liable who struck a tennis ball so violently 
as to cause it to bound against the hand of a barber, and thereby 
cut the throat of the slave he was shaving, unless the place was 
one ordinarily used for the game, or otherwise much frequented, 
in which case the barber would be liable, though not if the slave 
had himself selected the dangerous spot (Dig. 9, 2, 11, Ulpian), 
Negligence, heedlessness, and want of skill are t;ecluded, as in the 
case of a physician who abandoned the care of a slave after an 
operation, and who would be liable if the patient died, or if the 
operation was improperly performed, or if wrong medicine was 
administered, and in the same way a mule driver or rider would be 
liable if from unskilfulness or weakness an accident happened. 

The ^'rwas not liable, except to the extent enriched, because the 
action was penal in so far as the slave or animal might have been 
of less value at the time of death than during the year previous, 
and because the amount recovered was doubled if the liability was 
denied. The condemnation of one of several defendants did not 
release the others, and (as in the case of theft) the interpretatio of 
the jurisprudents (not the terms of the law itself), led to the value 
being estimated according to the damage sustained, including 
accessories, as in the case of a slave who was instituted heir, and 
killed before adiiio (ante, par. 616) or one of a pair of mules, or 
one of a set of four chariot horses, or one of a company of slave 
actors being killed. In addition to this private civil action for a 
pecuniary indemnity, the person killing a slave was also liable to 
a criminal accusation under the Lex Cornelia (post, par. 2357). 

(2) This head related to the destruction of certain {^corporeal 
rights, for the discovery of the MS, of Gaius (Inst, iii, § 215, 216) 
shewed that an action (which Justinian states had fallen into dis- 
use) lay against the adsHpulator (ante, par. 1377) to recover the 
damage (guanti ea res esset) sustained by t\iQ fraudulent release of 
the debtor by acceptUation {ante, par. 1687), for though the origi- 
nal stipulator could sue the adstipulator by the mandati actio, the 
action under the lex Aquilia gave the additional advantage of 
entailing double the penalty if the liability for the extinction of 
the debt was denied. 

(3) Cceterarum rerum, prater hominem et pecudem occisos, si 
quis alteri damnum facit quod usserit (burnt), fregerit (broken), 
ruperit (fractured), injuria, quanti ea res erit in diebus triginta 
proximis iantum as domino dare damnatus esto (Dig. 9, 2, 27, 5, 
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Ulpian), This head therefore related to the loss of any other 
objects than those enumerated under the first head, or the deteri- 
oratioft of any, and if the injury was occasioned ex dolo out culpa^ 
the owner could recover the highest value during the thirty pre- 
ceding days. From the definition it follows that if there was no 
other means of escape, and a person tore down the walls of a 
neighbouring house to stop a fire, or cut the cables of another 
vessel when his own vessel was being driven against them by a 
storm, he would not be liable for the damage, because the act 
would not be unlawfuL 

1757* "^^c mode of occasioning the damage led to the following 
distinctions, viz.: — 

( 1 ) The actio legis Aquilice directa was restricted to the <noner, and 
only lay if the damage was done corpore corporis i.e.y by the person 
liable to the person or thing injured, as where a person threw the 
slave of another over a bridge, and he was thereby drowned in 
the river below, though if the damage was consequential only, as 
where the slave of another was persuaded to climb a tree, or 
descend a well, and was thereby killed or injured, the remedy 
must be sought by the — 

(2) actio utilis Aquilia (also called the c^tio utilis in factum ex 
lege Aquilia), given to the owner, bona fide possessor, usufructuary, 
or creditor pledgee, by the Praetor, as an extension of the above, 
and entailing similar consequences. If the damage was only 
indirect, as where a person moved by compassion released the 
slave of another from his chains to enable him to flee ; the — 

(3) actio in factum would have to be used in the absence of 
any special action covering the particular case. 

If the owner selected the appropriate civil action, e.g., deposiH, 
commodati, locati, etc., he was not prohibited from bringing the actio 
kgis Aquilice to obtain any surplus recoverable under that action. 

Tit iv. De injuriis. 

1764. The term injuria properly includes omne quod nonjureJUj 
but it was also specially used in the senses of — 

(a) the fault productive of damage to another, as in the /(Cr 

Aquilia, 

(3) the injustice or iniquity of a judge pronouncing contrary to law, 
(7 ) outrage or affront (contumdia). 

The last is the meaning of the word under the ctctio injuriarum^ 
which was a private cvvU action brought by the party injured, or his 
procurator, tutor, or other representative, for the purpose of ob- 
taining a pecuniary penalty, the amount of which was, under 
prcetorian law, fixed by the plaintiff, though the judge might award 
a lesser sum. The injured party could also coihmence a criminal 
accusation, under which the judge inflicted extra-ordinem severe 
punishments for certain injuries {e.g., death for violent attempts at 
chastity, see post, par. 2360), and Zeno (Cod. 9, 35, ii) allowed 
persons not below the rank of illustris to bring or defend this 
criminal accusation by procuration. 
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The intention to commit the outrage or insult must exist, hence 
neither a lunatic nor an impubes (not yet doli capax) could be guilty 
of injuria^ although they might be the objects of it. The onence 
may be committed aut re aut verbis^ as (a) by striking a person, or 
(/8) causing a crowd to assemble round him or his dwelling, or (7) 
pretending to be a creditor, and taking possession of his goods, or 
(8) writing, composing, and publishing a libel, or («) following a 
respectable woman {mater familias)^ or children of either sex, or 
attempting the chastity of a woman, or (f) insulting a person by 
treating him as a slave, or (77) affecting his intellect by the adminis- 
tration of drugs, or (6) by having attempted, or been instrumental, 
in causing any of these things to be done. 

1767. (§ ii) The injury may be direct or consequential, /.^., done 
to oneself, or through others, as to a wife or child in power, and 
several persons might be separately injured through one, and there- 
fore have distinct actions, according to their several interests (the 
damages varying according to their personal dignity), as (o) the wife 
herself, (jS) her father, and (7) her husband, in the case of an injury 
to a wife not in manu viri, i.e,, still under the power of her father, 
or even in the case of an intended wife, and if the husband was in 
power 2l fourth person would be injured, viz., the father-in-law, 
through the son, but the father would bring both the action for the 
indirect injury to himself, and the direct action open to his son in 
power, unless the father was absent or without a procurator, in 
which case the son could himself sue. 

1 77 1. (§ iii) In strictness, no personal injury could be done to a 
slave, and therefore only one action in the master's own name could 
be brought, and that only in respect of any damage intentionally 
done to the slave for the purpose of injuring the master, but the 
praetor gave the master also a pratorian actio injuriarum, for in- 
juries to the slave not directed against the master, as when his slave 
had been struck without any order of the master, or (after causa 
cognita) for other lesser indignities to the person of the slave, 
according to his value (see ante, par. 47). 

If there were several owners, the injury done to them was esti- 
mated according to the rank of each, but the value recoverable 
under the utilis action for the injury to the slave would be deter- 
mined proportionally to their shares in him. The utilis action was 
restricted to the owner, but the original action would be given to 
the usufructuary or the bona fde possessor if the injury was directed 
against them. 

1775. According to /'aw/ (Sent. 5, 4, § 6) the actio injuriarum 
was introduced aut lege (i.e,, by the Twelve Tables, see viii, §§ i, 
2, 3), aut more (i.e., by the Praetorian law), aut mixtojure, by this 
probably referring to the lex Cornelia de Sicariis, which, though 
directed principally to the subject of murder (see/^j/, par. 2357), also 
gave a private action where violent injury resulted from a person 
being (i) struck, (2) scourged, or (3) his domicile entered by force. 
Lex itaque Cornelia ex tribus causis dedit actionem ; quod quis put- 
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saius verberatus-ve domus-ve ejus vi introita sit. (Dig. 47) ^^ 5> 
Ulpian). 

1776. (§ ix) Atrox injuria. This meant an injury aggrauaUd\i^ 
reason of its nature, as ^om the 

(a) fact^ e.g., wounded or struck with rods. 

(3) place^ e,g., in the theatre or the forum. 

(7) person^ e.g.^ a magistrate, senator, or patron. 

(8) part injured, e.g., the eye. 

The condemnation in these cases was greater, the maximum tax- 
atio being fixed by the prsetor himself in the formula (GaL, Inst iii, 
§ 224), and the fact that the injury was atrox enabled a freedman to 
bring the actio injuriarum against his patron, or a son not in power 
against his father, though otherwise it would not lie. 

1778. The actio injuriarum was extinguished by: — 

(i) not having shown any resentment at the time (dissimu- 
latione). 

(2) although resented at the time, yet the action not brought 
within the year. 

(3) death, for, the action being personal, it did not pass to the 
keirs, unless the joinder of issue (litis contestctiio) had already 
taken place. 

1779. Besides the delicts mentioned in these four titles of the 
Institutes, the fallowing may be added, because specially character- 
ised as such, and provided with a particular action by civil or prae- 
torian legislation, e.g, — 

(a) The delicts indemnified by means of the actio de tignojuncto, 
and the cu:tio arborum furtim casarum, both of which were 
derived from the Twelve Tables (see Table vi, § § 7, 8, 9, and 
post, par. 2346), and involved a penalty of double, the actio legis 
AquUiee being also available in the second case. 

(3) The cases covered by the cutio rerum amotaruni which 
was given against a wife who had made away with any property 
in anticipation of divorce, or against a husband who similarly 
dealt with the wife's paraphernal This action, although arising 
from a delict, and instituted after divorce, was only for the pur- 
suit of the property, because, during marriage, or in respect of 
delicts which had been committed during marriage, no action in- 
volving disgrace could be brought between husband and wife 
{nam in honorem matrimonii turpis actio adversus uxarem negatur, 
Dig. 25, 2, I, Paul), though, for abstractions made after the dis- 
solution of the marriage, the actio furti would lie. 

(7) A number of Prcetorian actions were also introduced to 
punish certain classes of delicts, as, e.g, — 

The cutio send corrupti involving a penalty of double, and Ijring 
against a person concealing the flight of a slave, or persuading 
him to do an unlawful act 

The actio vibonorum raptorum et de turba, for damage caused in 
a crowd {jn turba) wrongfully (dolo malo), and entailing a 
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penalty of double within the year, or the simple penalty after the 
expiration of that time. 

The tutio de incendia^ ruina, naufragio^ rate, nave expugnata^ 
which involved a penalty of quadruple within the year, or the 
simple penalty afterwards on those who profited by the confusion 
attending disasters, such as a house taking fire or falling down, 
or a shipwreck, or an attack on a vessel or boat, to plunder, re- 
move, or conceal property. 

(8) A plaint falling under the head of crimen expilata here- 
ditatis could be heud extra-ordineni before the city prefect or 
president of the province when there had been an abstraction of 
property belonging to an inheritance before the heir had made 
ciditio or was in possession, for, as the act did not fall within the 
definition of theft, the acHoJurti would not lie. 
Where several delicts had been committed simultaneously, the 
private penal actions belonging to each could be exercised concur- 
rently (seeaw/^, par. 1722). 

Tit. V. De obligationibus quae quasi ex delicto nas- 
ciintur. 

1 78 1. Obligations resulting from unlawful and damaging acts, 
with or without a guilty intention, and not specially characterised 
as delicts, nor included under the class of contracts, were said to 
arise quasi ex delicto (see ante, par. 1622). The mischief occa- 
sioned by the injurious act was remedied by means of an actio in 
factum based upon the circumstances of the case. 

The text of the Institutes, by way of example, cites the cases 
of: — 

Si judex litem suam fecerit, i.e, , a judge became responsible for 
the consequences of a suit if, with wrongful intent, he gave an un- 
just sentence {cum dolo malo in fraudem legis sententiam dixerit) 
through favour, enmity, or corruption, even if the result was 
brought about by ignorance ( licet per imprudentiam. Dig. 50, 13, 
6, Gains), though no other reason can be assigned for the distinc- 
lion between this quasi'dtYict of a judge and the unskilfulness of a 
physician {ante, par. 1746, i), except that the latter, being done 
corpori, was classed as a delict, and fell under the lex Aquilia. Gaius 
(Inst, iv, § 52) states that the judge would also be responsible in 
damages if he altered the amount of the sum fixed in the con- 
demnaiio or exceeded the maximum taxatio inserted by the praetor 
{post, par. 1935). "^^c measure of damages recovered by the actio 
in factum was left to the discretion of the judge to settle according 
to the loss sustained by the injured parly in consequence of the 
non-success of his suit (In quantum de ea re cequum religioni judi" 
cantis videbitur), and the action lay against the judge himself, 
whether he was in the power of a paterfamilias or not, and was in- 
dependent of the right of appeal, because a new trial might be im- 
possible under some circumstances or worthless in others, as where 
the adversary was insolvent. * 
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Injuries resultiDg from things being poured out or tkronon down 
{dejectum effusumve) from a house, gave rise to an actio in factum 
which was popularise i.e., open to anyone, and, if there were 
several, then to the persons most interested (f-g.^ the heirs of the 
deceased); and as the actio legis Aquilue was available against 
the individual who had caused the damage, this action lay against 
the paterfamilias inhabiting the house, or against the owmr of that 
part of it, or against a son himself, though under power, if he 
lived apart. The damages were fixed at double the value of the in- 
jury caused, and a penalty of fifty aurei if a free man was killed, but 
if only injured the amount of damages was settled by the judge, 
after taking into account expenses incurred for medical attendance, 
tc^ether with the value of the work lost through resulting bad 
health. So the placing or hanging (positum aut suspensum) over 
a public way anything likely to cause damage by falling was 
punished by means of the same action with a penalty of ten 
solidi. 

The commander of a ship and the manager of an inn or stable 
(extrcitor navis aut cauponce aut stabuli), in which damage or theft 
had occurred through the act of some one employed by them, were 
also liable, under Pratorian law, to an action in factum for double 
the amount, at the suit of the injured party or his heir. Against 
the actual wrong-doer himself the civil a^tio Jurti or legis Aquilia 
could be brought, and the actio in factum for the ^«aj»-delict was 
independent of any other action tor restitution of the property 
arising out of any contract or quasuoontr^ct with the captain or 
inn-keeper. 

1793. Natural obligations. 
These usually sprang from : — 

(1) Simple pacts y i.e., from agreements not specially recognised 
as binding, but which had been made between competent parties 
in good faith, and without any immoral or unlawful tendency 
(Pacta conventOf qua neque dolo malo neque adversus leges^ plebiscites^ 
senatus-consulta, edicta principum, neque quo fraus cui eorum fiat, 
facta eruntf servabo, Dig. 2, 14, 7, 7 Ulpian), though, if such agree- 
ments had not been invested with an action, they could only be en- 
forced by indirect means {ante, par. 16 19). 

(2) The incapacity of certain classes to contract civil or pratorian 
obligations, e.g.: — 

(o) Slaves had strictly no persona (part ii, par. 21); but in the 
case of their delicts, if the master for the time being refused to 
make compensation, he must abandon them, and, if freed, the 
action became personal against the slave himself, for xa/»ra/ equity 
recognised the liability. So also, as the representative of the 
master, the slave might bind third parties towards him and under 
pratorian law, and within certain limits, bind the master himself 
{ante, par. 1280); but for acts beyond this, yfYieihsi ex persona domini 
or ex persona sua, no civil or Praetorian liability arose out of his con- 
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tracts or pacts, though under natural law {ante^ par. 19) a natural 
obligation might be entailed, and therefore the proposition in 
personam servilem nulla cadit obligatio (Dig. 50, 17, 22 Ulpian) is 
to be understood with this reservation, as expressed in the text : 
Send ex delictis quidem obligantur ; et si manumillantur, obligati 
reinanent. Ex cantnutibus autem cimliter quidem non-obligantury 
sed naturaliter et obligantur et obligant (Dig. 44, 7, 14 Ulpian). 

(jB) Freedmen were liable under natural law (independently of 
any civil engagement) to render the services styled opera officiates 
(ministerium)y i.e., domestic duties (natura enim operas patrono 
libertus debet. Dig. 12, 6, 26, 12 Ulpian), but not any other kind 
[ante, par. 67). 

(7) Sons in power, or other members of the same civil family, 
could not contract between themselves ; but the natural obliga- 
tion thereby resulting might be sufficient to give such contracts 
validity in the event of th6 death of the paterfamilias or their 
emancipation ; and though the son ex persona patris was in the 
position of a slave, still ex persona sua, and in respect of strangers 
(except so far as the j.r. Maced, applied, post, par. 1807) he could 
bind himself civilly, as if a paterfamilias {ante, par. 1298), and 
after minima c.d., resulting from change oi family, a natural lia- 
bility, in respect of obligations incurred prior to the adoption, ex- 
isted, upon which diprcetorian action was based {ante, par. 1 152). 

(5) Wives were considered to be bound pietatis causa, i.e., out 
of affection for the husband and children, and without any crvU 
engagement, to bring something by way of dowry to add to the 
family store, and they therefore could not reclaim any such pro- 
perty, even though delivered over by mistake. 

(3) The extinction of the civil or praeiorian obligation as in 
the case of — 

(o) Prescription or a judicial sentence. 

(j8) The heir ex testamento or ab intestato carrying out the 
wishes of the deceased expressed in an informal will, or abstain- 
ing from the retention of the quarta Falcidia or other property 
to which he was in strictness entitled. 

(7) The pupil binding himself without the authorisation of 
his tutor, and therefore civilly liable only to the extent he was 
enriched {ante, par. 244); but a natural obligation existed (in 
spite of the contradictory texts of Neratius and Licinius Rufinus^ 
Dig. 12, 6, 41, and 44, 7, 59), which could be guaranteed by a 
fidejussor {ante, par. 1392), and admitted of valid ratification or 
novation after majority. 

(5) The insane and the prodigus are presumably placed by 
Ulpian (Dig. 46, I, 25) on the same footing as the pupil ; but, 
in respect of the suretyship of a third person, other texts (Dig. 
45, I, 6, Ulpian, ^6, 70, 4, Gains) state positively that no wiz/i/ra/ 
obligation existed which could form a basis for the collateral 
security. 
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1806. The effects of natural obligations may be classed under fire 
heads, viz.: — 

(i) Performance; for if once intentionally executed, the natural 
obligation was sufficient to prevent the amount being reclaimed 
as not due and paid by mistake. 

(2) Exceptions could be founded upon them, and they might 
be the subject matter oiset offM the opportunity offered. 

(3) Novation could be based upon them. 

(4) Accessory contracts of the civil law, such as the fidejussio, 
pi^nus, or kypotheca^ could be added to them. 

(5) Power of ratification. 

These effects might all be united in natural obligations resnlt- 
ing from pacts^ or from agreements made by a slave^ or from con- 
tracts between persons in power ; but as a general nde (2} and, in 
some cases, (4) could not come in question. 

1807. Unlawful agreements could not be the basis of a natoral 
obligation {antCy par. 1620), but an exception existed {f^nralis 
obligcttio tnanet, Dig. 14, 6, 10, Paul) in the case of money bor- 
rowed in contravention of the s,c, Macedonianum (post, par. 2217) ; 
for a son could not reclaim the amount if, after the death of the 
father and after becoming sui juris, he had paid the amount in whole 
or in part. This exception, however, did not exist in respect of 
the s,c. Velleianum {ante, par. 141 1) ; for the former enactment was 
intended to protect the father against the son and the lender, 
whereas the latter was for the protection of the woman herself. 

1808. The extinction of natural obligations might be effected 
in the ordinary way, or by simple natural modes, as, e.g.^ a 
pact to dissolve it or a compromise, in which cases the civil obliga- 
tions, e,g,, fidefussioncs, which had been based upon them, would 
be thereby also dissolved ; see ante, par. 1705. 

1809. Alternative obligations and Joint and several liahilities. 
The three elements of an obligation, viz., (i) the creditor, (2) the 

debtor, and (3) the thing due, may be variously complicated ; for 
the object may be in the alternative {Uludaut illud), and the liability 
will then vary according as the choice rests with the debtor or the 
creditor. So the creditor or the debtor may be one or several ; and 
the question then arises whether each creditor or debtor is bound 
in solidum, or whether the more common rule is followed by which 
the benefit or liability is /r^^/ar/^; and, if the latter, whether the 
shares are equal {virHis) for each person, ox proportioned to the indi- 
vidual interest. 

181 7. The in solidum cases are numerous, Le,, those in which 
one creditor had the right to demand, and otu debtor was liable 
to pay the whole amount, but one payment extinguished the whole 
liability for all, e.g. : — 

(i) Obligations stricti juris. Here the contract verbis, in the 
case of several co-stipulators, or co-promissors, exhibits this lia- 
bility in its strictest form (ante, par. 1264). So in the case of 
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co-sponsors and co -fideipromissors (up to the Lex JPuria), as well 
as fidejussores {ants, par. 1384, 1392). The contract liiteris pro- 
bably also involved liability in solidum (though there is no text in 
support of this, except as to bankers), and a bequest by legacy 
could be so worded as to involve either alternative legateesy en- 
titled in solidum {Si Tiiio aut Seio, uiri hetes vellet legatum relictum 
est. Dig. 31, 16, Paul) or alternative heirs liable in solidum {Lucius 
Tiiius heres meus aut Mavius heres meus decem Seio dato. Dig. 30, 
8y I, Pomponius). 

(2) Bonce fidd contracts. Independent of special agreement, a 
liability in solidum was assumed in the case of several common com^ 
modatees, locatees, depositees, and mandataries, as well as in the case 
of several mandators pecunia credenda, i.e., in respect of their 
position as joint guarantors ; and the same rule held in respect of 
several argentarii associated together, or several tutors or curators. 

(3) In the special Prcetorian obligations enforced under the 
actions de peculio, institoria, or exerdtoria, the liability on the 
owners was in solidum in respect of the acts of their agent 
{institor) or captain {magister navis). 

(4) In respect of dolus, vi, delicta, and quasi-delicta, the liability, 
when joint, was in solidum, ue., in so far as the civil reparation 
due from the joint tort-feasors was concerned ; but the condemna- 
tion of one {e.g.) thief did not release or modify the personal lia- 
bility of the others in respect of the penalty imposed. 

1822. The liability in solidum was subject to marked differences 
in respect of details, as, e.g,, whether, in consequence of the 
dectio resulting from applying to one (in jus vocatio) or joining 
issue with him (litis contestatione), the co-debtors were released, or 
whether they remained liable until actual payment of the debt, as 
was always the case in respect of co-debtors under Justinian 
(Cod. 8, 41, 28). Whether, also, on the receipt of the amount by 
one creditor, or its payment by one debtor, the remaining creditors 
or debtors could compel a partition of the profit or the loss.; as also 
whether the right to the beneficium divisionis or cedendarum actiO' 
num {ante, par. 140 1) existed in favour of a debtor sued in solidum, 
though the effect of the innovations of Justinian (Nov. 99, c. i) 
seems to be that the divisionis beneficium could be claimed as a 
matter of right by all co-debtors except those liable for delicts. 

The effects of culpa, of mora, of navatio, of the pact de nan 
petendo, of confusio, minima c.d,, or interruption of prescription, 
also caused variations in respect of the liability in solidum. 

An attempt has been made by modem writers to classify in 
solidum^ obligations thus : — 

(a) Correales, i.e., those in solidum obligations resulting from 

the contract verbis, or from the testament. 

{&) In solidum, i.e., those arising from other causes ; but this 

division is unsatisfactory, and foreign to Roman jurisprudence. 

1825. In respect of iht joint heirs of an inheritance, the Twelve 
Tables (v, § 9) laid down the rule that the property divided itself 



334 COMMENTARY ON JUSTINIAN'S INSTITUTES. 

in the eye of the law proportionally to the respective shares ; and if 
a division was impossible (as in the case of praedial servitudes and 
some obligations facere), one or more of the heirs took the debt or 
credit in solidum^ and the rest obtained an indemnity by means of 
the action familia erciscuntia {post^ par. 2346). If the object to 
be received or delivered was certain {e.g.^ such a house or such an 
estate), each heir was held to be creditor or debtor in respect of 
his share; but if the thing was in genere (as a horse) or cdtemativi 
(as Stichus or Pamphila), or if there was 2i penal clause to the obli- 
gation, the liability was in solidum. So, also, the heirs detaining 
a thing lent or deposited with the deceased would be liable in 
solidum ; but special rules r^;ulated the rights of several heirs of a 
depositor as to the restitution of an indivisible thing deposited with 
the deceased. 

Tit. vi. De Actionibus. 

1829. The term cu:tio may mean (l) the act itself of applying to 
the competent authority for the recognition of a right, or (2) the 
right itself of so applying, or (3) the means provided for exercising 
the right, «.«., in the first case the word refers to a fact^ in the 
second to a rights and in the third to a form. 

Other meanings of a technical character also attached to the 
word, and these were more or less narrow according to the epoch, 
and varied with the growth of the three successive systems of pro- 
cedure, which are sketched out below by way of introduction to 
the text of this title ; see also part i, par. 140, 250, 334, 427, and 
part ii, par. 241, 269. 



First system. Legis actiones. 

1833. Origin and general character. The five actions constitu- 
ting the mode of procedure under this system are indicative of an 
infant civilisation ; and, after existing upwards of five centuries, 
were gradually absorbed in the system founded by ih^ pmtor pere- 
grinus, though only completely effaced by Justinian ; see part ii, 
par. 256, 257. 

In strictness, the term legis actio included only the consecrated 
rite performed in Jure, and hence the doubt in reference to the 
classification of the pignoris capio action mentioned by Gaius (see 
post, par. 1893). 

The system was particularly characterised by the following pecu- 
liarities, viz. — (o) It was exclusively reserved to citizens ; ifi) no 
one could sue by a representative, except in a limited number of 
special cases (see post, par. 2228 ) ; (7) the misuse of a technical word 
was fatal to the further prosecution of the suit ; (8) after rejection, the 
action could not be recommenced, but the condemnation (as in the 
third system, and unlike the formulary system) need not necessarily 
be pecuniary » 
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1845. Organisation of the judicial authority. The distinction be* 
tween the authority of the magistrate and &q judge y i.e., between 
jus and judicium existed from the earliest times (part ii, par. 247, 
256), for the king could refer a cause to a judge instead of deciding 
it himself, and the two actions perjudicis postulationem and per con- 
dictionetn were expressly for the purpose of obtaining the appoint- 
ment of a judge (see part i, par. 140, 242); so, also, though the 
analysis of the kinds of authonty belongs to a more mature period 
of Roman jurisprudence, the germs existed of the distinctions, as to 
doy dicoj addico (part i, par. 290), as well as in respect of the juris- 
dictio and imperium mixtum, i.e., the civit authority to declare and 
enforce the law, and cognitio and imperium merum^ t>., the autho- 
rity to investigate and punish in criminal matters. 

The College of Pontiffs prepared the ritual of the Legis actiones, 
and through it the king, as the first Pontiff chosen by the patrician 
caste, acquired his powers as a magistrate in private affairs. From 
him \h\sJurisdictio 2Jidi imperium subsequently devolved successively 
on the consuls, praetors, sediles, praetor peregrinus, and the superior 
officers of the municipia (Duumviri Jure Dicundo^ Prcefectus jf, D,) 
See part i, par. 36, 41, 93, 140, 160, 161, 176, 191, 222, 225. 

The jtidgesy in respect of matters of obligation or possession^ 
appear from the earliest period to have consisted of two kinds, viz., 
\}[it. judex and the arbiter ^ whilst other matters were referred to the 
College o/Centumviri (or to the Decemviri), whose creation probably 
indicates the political enfranchisement of the plebeians, whilst the 
transition period, leading to the recognition of strangers, is probably 
marked by the establishment of the Recuperatores (see part i, par. 
162, 166, 206, 283). 

1856. Procedure — Actions for the decision of the case, 

(i) The actio sacramenti was originally the only form (see part 
i, par. 140, i), and therefore remained applicable to every case not 
specially provided with another legis actio (Gai. Inst, iv, § 13). It was, 
in fact, a reciprocal challenge to deposit in the hands of the Pontiff 
a sum of money called the sacramentum ; and on the sentence of 
the judge being delivered to the effect that the sacramentum of the 
successful party was justum, and therefore the other injustum, the 
object of litigation was lost by the latter, and his share of the sacra- 
mentum forfeited to the cerarium (see Twelve Tables, ii, § i ; and 
post, par. 191 6, i). Hence there was no middle course, as the 
sentence decided absolutely for or against the assertion of one of the 
parties, in respect of the matter in dispute. 

The action probably commenced by an informal preliminary state- 
ment, and then a simulated combat [manuum consertio) took place 
between the claimants in the presence of the object of litigation, 
which must therefore be brought before the tribunal. 

1864. If the thing could not be brought in jure, the magistrate 
went to the place ; but, for immoveables (as buildings and estates), 
the practice grew up of one expelling the other, and taking him be- 
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fore the magistrate with a tile or a clod to represent the object 
This method was called deducHo^ and when done by oijder of the 
Praetor and in the presence of witnesses, after having challenged 
one another to it before the tribunal, it was called deduciio qtus mori- 
hus fit; but, in the time of Cicero (who turns the whole procedure 
into ridicule, Pro Afurana, c. 12), the parties brought a clod or 
other thing to represent the object, so that the forcible deductio was 
assumed. 

One of the claimants then seized the object {e.g., a slave), and 
placing over him a rod {vindicta, festuca^ see part, ii, par. 150), pro- 
nounced the vindication *' Nunc ego kominem ex jure Quiritium 
meum esse aio secundum suam causam, sicut dixi, ecce tiH vindictam 
imposuC*. 

The adversary went through the same pantomime, and then the 
Praetor interfered with the words **Mittite ambo hominem"; upon 
which both litigants let go. 

The first vindicator then questioned his adversary as to the grounds 
of his claim, " Fostulo, anne dicas, qua ex causa vindicaveris?" The 
adversary replied, that he had acted in accordance with his rights, 
" Jus percgi sicut vindictam imposuC\ The first speaker then, 
asserting that his adversary had no title, challenged him to stake a 
sum (500 or 50 asses, according to the value of the property » 
upon the issue of a trial. " Quando tu injuria (without right) vindt- 
cavisti, D. (or L.), ceris sacramento te provoco*\ The adversary 
replied by a similar challenge, in the words, " Similiter ego t^\ 

The Praetor then gave interim possession (vindicia) to the possessor 
or to the claimant (petitor), as seemed most just, pending the settle- 
ment of the case by the judge, who would now be appointed, and 
before whom the ff^?»-possessor would appear as plaintiff, the pos- 
sessor giving his adversary guarantors (prcedes litis et vindiciarum) 
for the restitution of the thing and the produce, if the issue of the 
trial required it ; but where liberty was involved, this interim posses- 
sion had always to be given, so as to favour it (Twelve Tables, 
vi, § 6). 

The most important application of this action was in respect of 
claims of quiritarian ownership and of real rights, including ques- 
tions of status, whether as to liberty, citizenship, or family ; whilst, 
for the pursuit of obligations, the MS. of Gaius is illegible, but the 
formula probably varied according to the circumstances, and the 
action was early replaced by (2) and (3), post, par. 1870, 1876. 

1868. Whether the Lex Pinaria, mentioned by Gaius (Inst., iv, 
§ 15), only fixed the delay of thirty days, within which the judge 
was to be given to the parties, or whether this law actually intro- 
duced the appointment of the judge, is uncertain. 

The expression manuum consertio, indicating the placing of the 
hand on the subject of litigation (manu asserere), gave rise to the 
term assertor, used especially in reference to the vindicator of a 
person's liberty (assertor libertatis), and the vindicta used in the 
action led to the term (i) zdndicatio for all real actions, and (2) 
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vindicue, which at first signified the thing in dispute, then the in- 
terim possession of this thing, and finally the produce received 
during this possession. 

1870. (2) The actio perjudicis postulationem. 

As in many cases the sacramentum action was found unsuitable 
or impossible, necessity compelled a recourse to the simpler form of 
merely demanding a judge, and this action probably existed before 
the Twelve Tables, for the demand of a judge is there sanctioned in 
the cases of the — (1) arbiter finium regutidorum^ Table 7, § 5 ; 
(2) arbiter familus erciscunda. Table 5, § 10 ; (3) arbiter aqua 
piuvia arcenday Table 7, § 8 ; (4) arbitri vindicia falsa. Table 
'2, § 3 ; (5) Arbitrium ad exhtbendum, for the production of a 
thing to be vindicated. Table 6, § 9 ; and subsequently it was ap- 
plied to tutorships, fiduciary agreements, purchases and sales, 
lettings, mandates, partnerships, obligations facere or prastare, as 
well as those involving dare of uncertain things and cases of the loss 
of property through doltis. 

The portion of the MS. of Gains treating of this action is lost, 
but probably, after the alternate interrogations of the parties, came 
the formula in which the plaintiff asked the praetor for a judge (see 
part i, par. 140, 2), and the defendant probably made the same de- 
mand ** similiter ego judicem arbitrum-ve postulo uti des". The suit 
was, therefore, no longer to decide whether the sacramentum was 
justum or injustum, but became tantamount to an arbitration^ and 
originated the class of actions afterwards called bona-fidei in the 
formulary system. 

1876 (3). AcHo per condictionem. This action was commenced by 
the plaintiff appearing injure to claim the appointment of a judge 
within thirty days when the demand consisted of some certain thing 
(see part i, par. 242), that is, this action withdrew from the sacra- 
menti actio the only remaining kind of obligation^ except that damni 
infecti (part i, par. 244) to which it could still be applied. 

As the object was fixed, ^ judex was always employed, and pro- 
bably, if the defendant failed to appear in thirty days, he was held 
confessHS ox judicatus, and, therefore, liable to the action per manus 
injectionem. 

At the date of the Lex ^butia^ these three Leges actiones, there- 
fore, probably stood thus : — 

(i) Actio sacramenti for questions of status , quiritarian owner- 
ship and successions, />., all real rights and heard before the 

centumvifi. 

(2) Actio per judicis postulationem, for obligations not involving 
the giving (dart) of things certain and generally heard by an 
arbiter. 

(3) Actio per condictionem for obligations to give (dare) quan- 
tities or things certain and always decided by 2i judex, 

1883. Actions for execution. These consisted of the : — 
(i) Actio per manus injectionem. In the case of teed rights, de- 
cided by a legis actio^ the sentence affected the thing itself ; and, if 

z 
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necessary, the power of the state could be used for the purpose of 
putting the person, recognised as owner by the result of the suit, in 
possession ; but, in the case of obligations, unless the property of 
the debtor had been specially pledged by the nexum (see part ii, 
par. 46, 3), or fell under the exceptional cases covered by the per 
pignoris capiorum action, the successful party would be only a 
creditor, and, therefore, the old law gave this action against the 
person of the debtor to compel the execution of the sentence, and, 
as the seizure took place in jure, it is distinguishable from other 
extrajudicial seizures of the person (see post, par. 1896), to which 
the term manus injectio was also applied. 

According to the Twelve Tables (see part i, table iii), after judg- 
ment or confession of liability, an interval of thirty days (diesjusti) 
was allowed for payment ; and, in default, the creditor appeared 
before the magistratt and went through the form of seizing the 
debtor, saying at the same time ^^ quod tu mihi judicatus sive 
datnnatus es {e.g. , sestertium x millia) qua dolo malo non solvisti ab earn 
rem ego tiin sestertium x millium judicati manus injicuT (Gai. Inst.,iv, 
§ 2i). The debtor was compelled to submit, and, in consequence 
of being thus sentenced, he was from that moment treated as a 
slave, so that any subsequent defence must be raised through a 
solvent surety (vindex). If the latter's interference to reclaim him 
and free him was unsuccessful, the debtor became addictus by order 
of the Praetor (without a judge), and the creditor then took him to 
his house as his prisoner. At this stage, the debtor was a slave in 
fact, though not yet in law ; and, therefore (as opposed to the posi- 
tion of fiexi, see part ii, par. 46, 3), neither his children nor his 
property fell into the power of the creditor ; but, after sixty days 
(see as to food and chains. Table iii, §§ 3, 4), during which, on 
three market days, he was brought before the magistrate in the 
coniitium and proclamation made of the sum owing, he became a 
slave in law, thereby suffering capitis deminutio, entailing the ter- 
mination of his life as a citizen and as ^free-va&n, and at the same time 
his creditor's rights were extinguished, and he might be sold over 
the Tiber or put to death. 

Besides the use of this action strictly as a mode of obtaining 
execution it was also, subsequently to the Twelve Tables, adapted 
to meet the case of the denial of the debt by the defendant or his 
surety, i.e., the effect of the laws cited by Gaius (InsL iv, §§ 22, 
23, 24), viz., the leges Furia (de Sponsu), Publilia (see ante^ par. 
1384, 2, 4), Furia testamentaria (as to legacies), and Marcia (as to 
interest), was to make this a regular action to try the creditor's 
right For this purpose, instead of the words quod tu mihi judi- 
cati*s sive damnatus es, the plaintiff stated the circumstances of the 
case, and added " ob earn rem ego tibi pro judicata manum injicio^^, 
and the magistrate then heard the case without sending the parties 
before a judge, or the words pro judicato were omitted, and the 
action was then called pura, and was tried without any assumption 
of judgment having been previously pronounced. 
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Hence the action existed under three forms, viz. : — 

(1) Manus injectio judicati. 

(2) Manus injectio pro judicata, 

(3) Manus injectio pura. 

Subsequently by a law (illegible in Gaius), the first two were 
assimilated to the third, so that the debtor could always defend 
himself (manum sibi depellere et pro se lege agere licebat)^ except in 
the case of a judicial condemnation, or when called upon to re- 
imburse the sum a sponsor had paid for him (excepto judicata et eopra 
quo depensum est. Gai. Inst., iv, § 25). 

1893. (2) Actio per pignoris capionem. Under this so-called 
action, the creditor himself took, whilst pronouncing sacramental 
words, a thing, as a pledge, belonging to the debtor, and the latter 
could only redeem it by paying the amount due (Gai. Inst., iv, 
§ 32). This form of proceeding was altogether exceptional in the 
system, for (a) it was not done in the presence of the praetor, but extra 
jus ; (/3) it might be done in the absence of the debtor 5 and (7) it 
might take place even on nefasti days, and hence it was not classed 
by some as a legis actio, see part i, par. 140. 

Its introduction was due partly to custom and partly to law^ for, 
prior to the Twelve Tables, this means of execution against the 
property of the debtor was open to soldiers against those who had 
been assigned to them by the tribune of the cerarium to provide 
their pay (stipendium) or the cost of the purchase and equipment of 
a horse {ces equestre) or of forage {(bs hordearium), see part i, par. 70. 
The Twelve Tables (see part i, table xii, § i) gave it to the creditor 
for the price of a viction or for the hire of a beast of burden when the 
sum to be received was intended to be employed in sacrifices, and a 
law (? Lex Censoria, but illegible in Gaius Inst., iv, § 28) gave it to 
publicani as a means of enforcing the payment of the public taxes. 

1896. Review of the system , 

All the Legis actiones (except the pignoris capio) took place in 
jure, and the mode of proceeding may be summed up thus : — 

In jus vocatio. The summons to the defendant was delivered 
in all simplicity by the plaintiff calling upon him to appear ; and, 
on his refusal, the process called 

Antestatio was gone through, i.e., witnesses were called upon 
to take notice of his refusal, and their ears touched, whilst 
certain sacramental words were pronounced (?) ^^ licet te antestari*\ 
after which an extrajudicial 

Manus injectio could be used to compel the defendant to go, 
unless he tendered a surety (vindex) to undertake his cause, 
though custom early introduced the principle that a citizen's 
house was inviolable, and that no force could be used against an 
ascendant or a patron (without the special authorisation of a 
magistrate), or persons of dignity, such as praetors, or consuls, or 
a pontiff proceeding to sacrifice, or a man or woman going 
through the ceremony of marriage. 
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After a preliminary statement had been made to the magistrate, 
the particular actio legis applicable to the case was gone through, 
and, if it was per manus injecHonem^ the sentence was given by 
the magistrate himself. 

After an interval of thirty days, the parties appeared again 
before the magistrate, and 
Addictio took place, or a 

DatiojudiciSf />., 2i judex or an arbiter was appointed, or the 
case sent to the centumviri. The parties then mutually agreed 
as to the 

Cofnperendinatio^ or undertaking to appear before the jadge on 
the third day (perendinus dies)^ and the suit so far was, there- 
fore, called res comperendinata. This reappearance before the 
judge was guaranteed by 

Vadimoniumj ue,, the reciprocal giving of sureties {vades), and 
the same process had to be gone through when the suit before the 
magistrate could not be terminated in one day. Hence, there 
were three kinds of sureties, viz.: (i) the vindex, who took the 
cause on himself and released the defendant ; (2) the pras — (a) 
sacramentif or surety for costs to the magistrate, and (fi) litis et 
vindiciarum or surety for interim possession to the opposite party; 
(3) the vas, or the guarantor for reappearance. 
After this came the last act injure, viz., the 
Litis contestation i.e., as all the above proceedings were oralf 
the litigants now appealed to the witnesses to attest what had 
passed before the magistrate '* testes estate" , and hence the process 
was called contestari litem. 
When the parties appeared before Xht judge, the 
Carnsce collectio (or conjectio) took place, / e,, brief statements by 
the litigants of their case, after which proof was tendered by 
witnesses, followed by an examination of the place. The plead- 
ings were then gone through in detail, after which came the 

Sententia, which terminated the duties of the judge. 
For execution, the successful party must, if there was any difficulty, 
return to the magistrate, and, through his imperium, real rights 
M'ould be griven him manu militari and obligations (except in the 
case of the pignoris capio, or the per as et libram surety engage- 
ments) enforced by seizing/^ manus injectionem the person of 3ie 
debtor. 

Justice was administered publicly, in the forum, in daylight, the 
setting of the sun terminating the procedure for that day (Twelve 
Tables, i, § 6), and i\iQ jurisdictio of the magistrate was only exer- 
cisable on dies fasti (see part i, par. 41, 176), though this did not 
affect the pignoris capio ; and, in B.C. 68, a Lex Hortensia (de 
Mundinis) made the market days fnundina), which took place 
every ninth day, dies fasti, for the convenience of country people; 

Second system. Formula procedure. 

1909. Origin and development. This system resulted from the 
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creation of the office of the Praior Peregrinus in the sixth century 
of Rome, shortly before the Leges Silia and Calpurnia introduced 
the last action of the law, viz., the condictio. 

For the probable causes tending to the substitution of formula 
for the procedure under the first system, see part i, par. 252. 

191 1. Ordinaria judicia. Owing to the system being intended 
for aliens f two peculiarities resulted, viz. : — 

(i) The formula was originally alwa3rs in factum concepta (for 
the prator peregrinus could not propose a question of civil law), 
and (prior to the extension of the system to citizens) it consisted 
of two parts only, viz. (a), the facts stated by the parties, and to 
be verified by the recuperaiores (part i, par. 162), e,g., Recupera- 
tores sunto, Siparet Aulum Agerium apud Numerium Negidium 
mensam argenteam deposuisse eamque dole malo NumerH Negidii 
Aulo Agerio redditam non esse ; (jB) the condemnation or absolu- 
tion to be pronounced according to the facts proved, e,g. , Quanti 
ea res erit, tantam pecuniam recuperaiores Numerium Negidium 
Aulo Agerio condemnate : si non paret, absolvite. 

(2) The condemnation was necessarily pecuniary^ because the 
praetor could not award ownership (or any fragments of it) ex jure 
quiritium^ nor could he directly compel the execution of any 
obligation according to the rules of the civil law (see post^ par. 

1935)- 

19 1 6. The attempt to adapt the system to the wants of citizens 

by fusing it with the existing procedure, may be observed In the — 
(i) obligatory system of sponsiones existing in the early for- 
mula procedure both for actions and interdicts, the origin of which 
may be traced as follows. After the lex Silia created the con- 
dictio^ the actual deposit of the sacramentum {ante^ par. 1856) 
was dispensed with, and the parties only bound themselves to 
make the payment by means of a quiritarian verbal promise (per 
sponsionem) with guarantors (prcedes sacramenti), the praetor 
himself interrogating the parties and the sureties, (spondes ne ? 
spondeo)t so that they were directly answerable to him. Subse- 
quently this was reduced to a promise made by the litigants to 
each other, without sureties, for the payment of a sum which 
should go, not to the public treasury, but to the successful 
party. By this sponsio of the plaintiff and re-stipulatio of the 
defendant, therefore, a personal liability to one another was in- 
curred in the condictio in jure in respect of a penal sum which 
should be gained by the successful party in matters of obligation 
in addition to the object in litigation. This was compulsory in 
some actions and interdicts {^sty par. 2336), but voluntary or 
permissive in others, and the scale was fixed in some cases, not 
in others (see posty par. 1924)"; and hence the term agere per 
sponsionem,, i,e., cum periculo, as opposed to agere per formulam, 
i.e., sine periculo. 
(2) use of actions by formula founded fictitiously on a legi^ 
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actio and producing the same result. Qua ad legis actionem ex- 

/rimuntur (as opposed to Qua sua vi ac potesteUe constant^ e.g., 

the fiction of tht pi^noris capio given to publicani (Gai. Inst, iv, 

§32). 

(3) the close imitation in the formula^ or state'ment addressed 

bj the magistrate to the judge, of the statements made to one 
another by the litigants in the legis actio (see part i, par. 252). 
This is especially to be noted when citizens came to use the 
formula so that true questions oi civil law, and quiritarian owner- 
ship had to be dealt with. To meet this the formula would be 
in jus copuepta (de jure guariturj, e.g. , (a) si paret Numerium 
Negidium Aulo Agerio sestertium x millia dare opertere ; or (fl) 
quiquid paret Numerium Negidium Aulo Agerio dare factn 
oportere ; or (7) si paret hominem ex jure Quirt tium Auli Agtrii 
esse. This form involved a preliminary part to indicate the sub- 
ject matter (res dequa a^itur), and, therefore, the formula would 
have three parts, viz., (i) demonstration to indicate the facts to 
the judge. ** Judex esto. Quod Aulus Agerius apud Numerium 
Negidium mmsam argenteam deposuit qua de re agitur ;" (2) 
intentio, stating the question of law on the plaintiff's facts. 
•* Quidquid ob earn rem Numerium Negidium Aulo Agetio dare 
facere oportet ex Jide bona;" (3) condernnatioy or power given to 
the judge to condemn or absolve. *^ Ejus judex Numenum 
Negidium Aulo Agerio condemnato, nisi restituat : si non pard 
absolvito" 

1924. When the Lex Abulia legalised this system, the jurisdic- 
tion of the college of centumviri in respect of damnum mfectum 
(part i, par. 244) was practically superseded by a more summary 
procedure {antCf par. 1313, 2), and the method of sponsiones {ante, 
par. 1916) was employed to bring under the formula system those 
claims of ownership and other real rights still contested by means 
of the legis actio. This was effected by making the plaintiff chal- 
lenge his adversary by a sponsio ** si Aomo, quo de agitur, ex jure 
quiritium meus est sestertios xxv nummos dare spondes ?" and, 
on an affirmative response by the defendant, the reed right 
was indirectly decided in determining the question of the condi- 
tional obligation, i.e., whether the money was due or not. As the 
amount of the sponsio was for this purpose immaterial, it was fixed 
at the will of ihe parties, and hence Gaius (Inst., iv, § 94) says, 
this sponsio was not penal but prejudicial, i.e., merely used to get 
jurisdiction. The possessor, however, had to give guarantors (cum 
saiisdatione) that if he failed he would restore the thing and the 
produce, and therefore the stipulation was called pro prcede Utis d 
vindiciarum, hence imitating the prcedes litis et vindiciarum of the 
old sacranientum action ; but, in the legis actiones, there was an 
equality at first between the parties as vindicator, and cotfntervin' 
dicator, whereas here there vra.s necessarily a plaintiff and a defend- 
ant (possessor), for the plaintiff vindicated and had to prove his 
ownership ; whilst the defendant, after having answered to the 
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Stipulation fro pradt litis tt vindiciarum, and to the sfieittia, re- 
mained on the defensive. Subsequently, the parties could proceed 
either by this per sponsionem method, or directly per forimtio'ii 
petilmavt, i.e., on a formula framed directly as to the thing itself 
(n parel Aominem ex jure Quiritiuni Auli Agerii esse) without in- 
terpolaline a nominal obligation in order to get jnrisdiclion, and 
therefore Gaius (Inst., i», 5 91) lays down that two sorts of actions 
were open for matters in rem. (In rem actio duplex. .. aut enim 
ftr fsrmutam petittrriam agilur, aut per sponsionem ). 

1926. The word actio now denotes more particularly the right 
conferred by the tnagistiate to recover before a judge that which is 
due, and there are as many actions as rights to pursue, but the 
word is also technically restricted to personal actions Only {including 
condictiones, post, par, 1965), for the reason that formula were 
originally only employed in matters of sbtigation. The proper 
word lor claims of iminership or other real tights is petilio (or vindi- 
eatio, post, par. 1963), whilst Ihe term pa-secutio indicated the cog- 
ttitio of the cause extra-erdinan by the magistrate bitnself without 
reference to a judge, see part i, par. 427, and part ii, par. 275, 
283. 

1927. Organiiation of the judicial authority. The constitution 
of the provinces, the rise of the imperial power, and the creation of 
new magistracies, together with the struggles between the classes 
of citizens and the consequent changes in the lists of judges, indi- 
rectly led to alterations in procedure ; but two direct changes 
resulted from the adoption of Ihe formulary system, viz. 1 — 

(1) The gradual decadence of the college of centumjiiri, and^ 

(2) The use at Rome by citizens as well as aliens of the reci. 
peratores in addition to the unus judex or arbiter, see part i, pai 

162 ; part ii, par. 266. 

1929. Partes formularum. The formula might consist of— 

(a) ene part, via., the intentio as in liie priejudiiium {post, par. 
21 iz), where only a decision in respect of a fact was wanted for 
subsequent use, e.g., whether such an one was free, or as lo the 
amount of a dowry {Prajudicium vera est /ormula ex sola inten- 
tione constans. Neqttt enim condemnalionem in se habel : Tbeo- 
philus paraphrase) ; and the prajudkialis jormula wontd 
bably run, judex esto. Prajudicio qacrito an... etc.; or, sin 

ifi) two parts, viz., the intentio and the condemnalin, as when 
used for peregeini {ante, par. igilj. 

(7) Mr« parts, when the demonstratie was placed at the head of 
it {ante, par. 1916), 

(i) faur parts, i.e. when ihe adjudicalie was added, which oc- 
curred in three actions only (pari i, par. 249). 
'935' The condemneiio roight be ; — 

( I ) Ceria peeunia, e.g. , yudex Numerium A'egidium 
Agrris seslertium x millia ccndenina .' si non para absolve. 
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(2) Inceria ptcutna cum taxatione^ by which a maximum was 
fixed which the judge must not exceed (taxoHo cerUE pecunia), 
but he may give less, c.^.. Ejus judex^ duntaxat x millia can- 
demna : si non paret absolve. 

(3) Taxationis incertce^ bs Ag., where the sum to be recovered 
was to be limited to the actual amount received as the result of 
the transaction and the extent of the peculium. "Aula A^erio 
Numerium Negidium duniaxat de eo quod in rem versum est et de 
peculii^*, or, as far as his means allowed (A, A, N. N. duntaxat 
in id quod facere potest condemna). 

(4) Jnjiniia, i.e., sine taxatione, as in the ad exhibendum action 
or in chums of ownership, etc., e.g., Quanti ea res erit, iantam 
pecuniam judex N, N. A. A. condemna ; si non paret absohnto, 
or, (intentio) quidquid ob earn rem dare facere oportet ex bona- 
fide, (condemnatio) ejus judex N, N, A. A, condemnaio, etc, 
or quidquid paret, etc. 

1937. The inconvenience of a /^'^i^irfar)' condemnation, where the 
claim involved a real right or a question of ownership, was got 
over by including in the condemnatio the words ' * nisi restitucU", 
or (less frequently) adding to the intentio (e.g., in the case of an 
estate), the words **neque is fundus Atdo Agerio restituatut'*, or, in 
the case of obligations where restitution was impossible, " neque to 
nomine Aulo Agerio a Numerio Negidio saiisfactum eri^*. 

The power thus conferred on the judge to order restitution was 
called arbitrium, and the order itself jussus ; but the jurists did 
not recognise this clause as a distinct part of the formula, though 
the effect of it was, that the pecuniary condemnation only followed 
if the defendant did not (willingly or manu miliiart) restore the 
property or make compensation. Probably at first the property 
would be restored from fear of the pecuniary condemnation in de- 
fault ; but, prior to the time of Cicero, the imperium of the magis- 
trate was called into play when the restitution of a corporeal thing 
was required, set post, par. 1983 (3). 

1939. Adjectiones. 

The necessity of palliating the rigour of the civil law led to the 
insertion of accessory clauses in the formula, e.g., the — 

1940. Prascriptio. This addition to the formula was introduced 
by custom, and was so called from the place it occupied at the head 
of the formula (pra-scribere). It sometimes formed part of or 
answered the purpose of the demonstratio, and always preceded the 
intentio. 

The plaintiff (actor) used this clause usually for the purpose of 
limiting his claim, as e. g., if he wished to bring an action to 
recover only the part of the debt already due, he would insert the 
prse-scription " ea res agatur, cujus rei diesfuit^*, for if he used the 
general formula he would only get by the condemnatio the amount 
actually proved due, but it would cover the whole debt, and, there- 
fore, exclude any further relief. So if he only wished to obtain the 
promised mancipation of an estate sold to him he would use the 
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praescription, ea res agatur de fundo mancipando^ to prevent the 
general formula excluding him from subsequently suing for the 
traditio, or other essential to the acquisition of the property. 

The defendant (reus) used the clause as a negative condition for 
the purpose of preventing the further prosecution of the suit. 
Hence, he would insert \.\i^ preescriptio: — 

Quod prcejudicium non Jiat, if the plaintiff's claim was merely 
accessory to the principal matter to be contested, as, for example, 
where the plaintiff applied for a partition of the inheritance by the 
actio familicB erciscunda, and the defendant denied his title of A^V; 
ea res agatur, siinea re prcejudkium hereditati {or pradio, or fundo 
partive, etc.), non fiat. This was distinct from ih.Q prajudicicd 
action {ante, par. 1929), for it often happened that the setting up 
the prcejudicia pnsscriptio compelled recourse to a prejudicial 
action to decide the principal fact. 

Boriy if he denied that the forum {i.e,, the magistrate) had 
jurisdiction to inquire into the matter. 

• Temporis, or annalis, or longi temporis, where he insisted 
that the limited time within which the action must be brought 
had expired, or where he had been ejected by the owner of 
the property, though he v^s the bona fide possessor of the pro- 
vincial estate for ten (or twenty) years. This class of pnescrip- 
tion endured after the formula system had been forgotten, and 
the term has descended to modern times with a different mean- 
ingy see ante, par. 514. 

The use of prase fiptiones by the plaintiff continued during the 
existence of the formulary system ; but, prior to the time of Gaius 
(Inst., iv, § 133), and without influencing their effects, these clauses, 
when inserted by the defendant, were transformed into exceptiones 
and placed at the end of the intentio, so that, instead of the pre- 
liminary heading, ea res agatur si... non, etc., the words si non 
came after the intentio (see post, par. 1945), and then the terms 
prcescripiio and exceptio became synonymous, and the prcejudicia 
became a species of the latter. 

1945. Exceptio. If an action was sustainable by the civil law, but 
inequitable or contrary to any senatus consultum, or special law, 
the Praetor was obliged to allow the action to proceed (especially if 
the facts relied on by the defendant required verification), but 
after the intentio (e.g.), si paret Numerium Negidium Aulo Agerio 
sestertium x millia dare oportere, an accessory clause, always nega- 
tive in form, was inserted, called the exceptio, because it exception- 
ally excluded in the given case, the afhrmative condition si paret, 
etc.y stated in the intentio, and acted as a negative condition on the 
condemnatio, e.g., (exceptio parti conventi) si inter Aulum Agerium 
et JVumerium Negidium non conventt-ne ea pecunia peteretur, or 
(exceptio doli mali, see post, par. 2167, 4), si in ea re nihil dolo 
tnalo Auli A gerii factum sit neqtie fiat...condemna, etc., so that the 
judge only condemned if (i) the statement of the plaintiff in the 
intentio was proved, and if (2) the statement of the defendant in the 
exceptio was not proved. 
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1946. If the exception was inserted in the condemnatio (as in the 
case of the limitation of the taxatio by the exceptio quod facere 
potest^ see antey par. I935( 3)> ^^ <^id ^^^ \iaN^ the effect of defeating 
the action, but only of limiting the amount to be recovered, and there- 
fore this class of exception is tacitly excluded when it is said that 
all exceptions are inserted by the defendant for the purpose of ren- 
dering the condemnation conditional. {Omnis exceptio objidtur 
quidem a reo, sed ita formula inseritur^ ut condUioncUem faciat con- 
demnationem^ Gai. Inst., iv, § 119). 

ReplkatiOy duplicaiio, triplication etc. These were equivalent to 
exceptions, and were inserted alternately by the plaintiff and de- 
fendant for the purpose of defeating the previous plea, see post, par. 
2283. 

1947. The clause nisi restituat, whether occurring in the intentio 
or in the condemnatio (see ante^ par. 1937), was also clearly an ad- 
jectio, although not separately described as such. 

1950. Preparation of tke formula. Practically, the plaintiff ^t- 
cided upon the kind of action, and selected his own prcescriptiones 
(if any), demonstration intentio^ condemnation and (if required) 
taxatio. The defendant then stated the prcescriptiones and excep- 
tiones upon which he relied, after which the plaintiff put in his 
replicationeSn etc. (see part i, par. 251) ; and, at the same time, the 
prator inserted any prascriptiones or exceptiones he thought 
equitable. After the formula had been drawn up, both the 
plaintiff and the defendant had liberty to a limited extent to 
alter its terms, but on the termination of these discussions in jure 
{pro trUfunali), the magistrate settled the formula in his own 
name, and the litigants then had to run the risk of the effect of the 
statements inserted. 

195 1. Different kinds of actions. The most important classifica- 
tidns were : — 

1952. Actions in rem and in personam. For the origin of this 
universal and fundamental division, see {)art ii, par. 187, 275 ; and, 
as the examples cited in the latter paragraph are in jus concepta, 
i.e., involving questions of law, it follows that, strictly speaking, 
the original formulae, which were only in factum concepta, belonged 
to neither class, though they were always referred to one or other, 
according to the subject matter, and in all actions the condemnatio is 
necessarily always in personam, for, though the right is in rem, yet a 
particular defendant exists in each particular case. 

i960. Personales actiones in rem scripta. These actions, exempli- 
fied by the actio quod metus causa (post, par. 2129), are really in 
personam, but the division originated with modem interpreters finom 
the fact that, though given by the Praetor only in factum, they were 
(unlike the action de dolo, post, par. 2145) expressed generally, i.e., 
without any designation of a particular defendant, it being sufficient 
that there had been metus to enable. them to be brought against anyone 
who had profited by it even in good faith, whereas Uie action de 
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dolo was said to be in personam^ because only given against the 
author of the fraud or his heirs. 

1962. Aciiones mixta, 

A defendant might be liable to a plaintiff in respect of a real as 
well as a personal right, as in the case of e,g. the dcpesitum, where 
a real right exists in respect of the thing and a personal right against 
the particular depositee, but the plaintiff must sue by separate ac- 
tions of deposiii or rei vindication as the defendant could not be both 
absent and present in the intentio. 

Similarly, the three actions: {i) familia erciscunda ; (2) com- 
ntuni dividendo ; and {'^finium regundoruntj although involving real 
rights, are in personam and quasi ex contractUy for they presuppose 
the co-heirship, co-ownership, or neighbouring ownership ; and, if 
otherwise, the dispute of this point would be a prcejudicium^ which 
would have to be first determined, unless in the case of the first 
two the plaintiff was in possession, when a sufficient presumption 
would exist in his favour to enable the judge to decide the question 
of the real right of co-heirship or co-ownership whilst settling the 
personal right ; and in the third case, as the plaintiff usually charged 
the defendant with encroachment, and the defendant retaliated with 
a similar complaint, the judge had to decide (adjudicate) which part 
of the land belonged to each ; but, although the judge, therefore, 
generally in (3), and often in (i) and (2), in deciding the question 
of the obligation, decided also the reed right involved, no third divi- 
sion of actions into those mixta was ever invented until, after the 
formula procedure was no longer in use, something like it was in- 
troduced, see part ii, par. 275, a.nd post^ par. 21 19. 

1963. Vindicatio (or rei vindicaiio). This term was restricted to 
those actions in rem, in which the ownership of the thing was 
claimed, ue., sinking the right in the thing itself, and vindicationes 
rerum incorporalium referred to claims of fractions of this owner- 
ship as usufruct, servitude, etc. 

1965. Condictio, This action for the purpose of enforcing the 
execution of a civil obligation retained its name after the notifica- 
tion to the defendant had ceased to exist, see part i, par. 242. It 
was peculiar in that it always remained unilateral and stricti juris, 
although extended from certa pecunia (i.e,, in respect of a fixed sum 
of money only ) to certa res (part i, par. 242), and then to obliga- 
tions in respect of indeterminate things under the title of condictio 
iriiicaria, wheat (Jriticum) being the most usual object of a mutuum 
or stipulatio. Finally, the term came to include any action in per- 
sonam as opposed to an action in rem, though it was never applied 
to an cutio in factum, 

1 97 1 . Actions in jus or in factum. 

This distinction was due to the historical origin of the formula, 
^e,Q ante, par. 191 1, 1916. Th^ actio in factum concepta dxAvm up 
for the use of peregrini put no question of law, and, therefore, had 
no demonstratio or intentio properly so-called ; but, in cases where 
the person, though a citizen, had strictly no separate persona {e.g.. 
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a person alieni juris 9&k filius-familias) so that he could not have a 
civil law action (in jus concepta) in his own name, the praetor would 
draw one up infactuntf and hence the album contained on civil law 
points formulae prepared both in jus and infacium, e.g. : — 

Formula in jus for depositutn, (demanstratio) ** judex esto. Quod 
Aulus Agerius apud Numerium Negiduim tnensant argenteam de- 
posuit qua de re agitur'* {intentio juris dvUis with characteristic 
expressions, dare facere oportet), ** Quidquid ob earn rem N.N. 
A. A. dare facere oportet exjide bona J** (Condemnatio) ejus judex 
N. N. A, A. condemnatOf nisi restUuat ; si non paret absolvitd . 

Formula in factum, (First part, corresponding to cUmonstratio 
and intentio united and putting question oifact.) *' yudex esto. Si 
paret Aulum Agerium apud Numerium Negidium mensatn argenteam 
deposuissCy eam que dolo malo Numerii NegidiiAulo Agerio redditam 
non esseJ*^ " Quanti ed res erit tantam pecuniam judex Numerium 
Negidium Auto Agerio condemnato ; si non paret ^ absohnto^"* (GaL 
Inst, iv, § 47). 

1979. Utiles actiones. The praetor had two methods of constnict- 
ing these, viz., either by a formula— 

{\) In factum^ in which the condemnatio contained the same 
consequences as in the action intended to be imitated, e.g..^ the 
actio in factum utilis ex lege Aquilia {ante, par. 1757). These 
actions were usually extensions of the directs actiones of the civil 
law to cases not altogether within its sphere, or to persons to 
whom it could not strictly be given (see ante, par. 197 1). 

(2) Fictitia. This occurred in the ficiitice actiones, which dif- 
fered from the class of actions mentioned at par. 1916 (2), 
and were included under the general head of utiles actiones. 
Here the praetor presumed the existence of a civil law quality 
which did not exist, i.e., h.6 drew up in jus part of the intentio 
on the fictitious hypothesis of the action to be imitated, and ex- 
tended, as in the examples given by Gaius (Inst iv, §§ 34 to 38), 
viz. — 

(a) the bonorum possessor, loco heredis (ante, par. 1099), who, 
ficto herede, had a rei vindicatio (Judex esto : si Aulus Agerius 
Lucio Titio heres esset, tum si fundum de quo agitur, ex jure qui- 
ritium ejus esse oporteret, etc.), or an action in personam (Tum si 
paret Numerium Negidium Aulo Agerio sestertium X mtllia dare 
oportere), 

(iS) Similar actions would lie in favour of the bonorum 
emptor (ante, par. 1 161), and in the same way 

(7) the person in process of acquiring by usucapion, and who had 
lost possession, would be allowed a formula based on the assumption 
that the usucapion was complete (fingitur rem usucepisse), as in the 
case of the publiciana in rem actio (post, par. 2073 ), where the for- 
I mula was in factum fictitia, the intentio putting a question in 
factum, followed by a fictitious conceptio in jus, e.g., Judex esto: 
(inf actum concepta) si quern hominem Aulus Agerius emit, etisei 
traditus est anno possidisset (in jus concepta) tum si eum komi- 
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nem, de quo a^itttr, ejus ex 'jure QuiriHum esse oporteret, etc. So 
also— 

(8) peregrini were feigned to be citizens in order to apply the 
civil formula in jus for pr against them, 

(e) the capitis deminutio of a debtor (as of a woman after co- 
emptiOf or of a man after cuirogcUion) was also assumed not to 
have taken place, in order that the action against her or him might 
not be lost to the creditors (ante, par. 1152). 

198 1. Actio in factum prascriptis verbis. This is to be distin- 
guished from the actio infactunty as it was in jus concepta^ i,e,, with 
a civil law intentio (civilis intentio), **Quidqutd ob earn rem . . . dare 
fcuere oportet*\ and the only part involving the/actum was the demon- 
stratio, for here, as this was the appropriate action for contracts 
without any peculiar name, the Praetor was compelled to set out a 
preliminary statement of the facts, instead of referring simply to the 
contract by name (see ante, par. 1598). 

1982. Actio de dolo mala in factum composita (or temperata). The 
ordinary actio de dolo malo (post, par. 2145) was a praetorian in fac- 
tum action, but from the form in which it was drawn up, " if there 
has been dolus in the matter on the part of the defendant," it neces- 
sarily left the judge a certain latitude in respect of the legal or moral 
consideration attaching to the act done. If, therefore, it was 
undesirable to use it, on account of the infamy attaching to the 
action, the formula would be so modified as to instruct the judge 
simply to determine whether the particular fact had been done 
without considering whether it came under the head of dolus or 
not, and the action, quod metus causa, could be similarly dealt 
with {stepost, par. 2201). 

1983. Actiones stricti juris, bonafidei, arbitraria. 

In the actio sacramenti the judge decided simply whether the 
sacramentum was justum or injustum (ante, par. 1856), and the 
same remark applies to the per condictionem, whether it was dare 
certam pecuniam or rem certam, but in the per judicis postuiationem 
the judge (frequently an arbiter) was allowed a certain latitude (ante, 
par. 1870), and as this distinction passed into the formula system, 
it led to the present division, which is based on the extent of the 
powers conferred on the judge by the formula. 

(i) Stricti juris judicia. These actions were in jus concepta, 
and left the judge (j&dex) nothing but the decision (judicium) of a 
question of civil law respecting a unilateral' ohligsition, dolus and 
set o/fhsid to be the subject of separate actions, or of exceptions in- 
serted in the formula, and any claim in respect of produce or interest 
would usually only be allowed from the time of the litis contestatio, 
except in the case of the condictio indebiti, and other actions of the 
restitution class. 

( 2) Bona fidei judicia. In these actions special words were 
added to the bare question of law, e.g., in the fducia action **«/ 
inter bonos bene agiter oportef\ or in the reiuxorice SiCtioTi(post, par. 
2136), ** quod cequius melius**, by which the judge was authorised 
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to take equitable considerations (ex bona fide) into accotmt in 
making his award (arbitrium). Hence the judge could include 
(a) every act of dolus on the part of the plaintiff or the defendant, 
without the plaintiff having to rely upon a special stipulation 
(clausula doli, cautio de dolo), or bringing the Praetorian action, 
de dolo malo, and the defendant was relieved from the necessity of 
inserting any exception de dolo ; (/9) ordinary usage, and see as to 
pacts in continently ante^ par. 1580; (7) set off, see post, p)ar. 2167; 
(8) produce or interest when the debtor was in mora {ante, par. 
1655). 

(3) Arbitraria judicia. These absorbed the real rights still 
protected by the sacramentum action, after the stricti juris and 
honce fidei actions had replaced, in respect of obligations, the per 
condictionem and per judicis postulationem. The class derived its 
name from ih^jussus (or atbiirium), inserted in the formula peti- 
toria, for the purpose of obtaining restitution (see ante, par. I937)» 
but in other respects the action was not bonce fidei, for the judge 
could not decide ex aquo et bono as to the existence of the right 
involved, though the arbitrium itself was made ex eequo d bwe, 
I. e,, taking all considerations into account. ■ Probably one or 
more arbiters were employed, and if the defendant complied fully 
with the terms of the jussus he was discharged from further 
liability, but if only the principal thing was restored, the product 
and the accessories would form the subject of the condemnatio. If 
the jussus was not obeyed, the condemnatio served as a mode of 
punishment, for it was incerta {quanti ea res erit), and, though the 
judge was not bound to adopt the sum so stated, the amount was 
usually fixed by the plaintiff taking an oath {jusjurandum in litem, 
see post, par. 2049) as to the indemnity due to him. 

1996. Hence formulae stricti juris and bona fidei were proper 
for actions in personam, whilst the formula arbitraria was specially 
designed for actions in rem, whether (a) cwil (as the rei vindicatio, 
the confessoria, and negatoria actions), or (i8) Prceiorian (as the 
Fubliciana, Seiviana, quasi Sertdana actions), and it also exception- 
ally included (7) two ciinl actions in personam, (the ad exit- 
bendum ?tXidfinium regundorum actions), (5) two Frcetorian personal 
actions ( Quod metus causa, and de dolo malo), for these four actions 
all have a restitutory or exhibitory character, besides («) the utilis 
action, de eo quod certo loco, and (J*) the actions depositi and commo- 
dati, when the words nisi restituat (N,R,), or eamque dolo malo 
redditam non esse were added. 

The above remarks as to the three classes of actions {stricti juris, 
bona fidei, arbitraria j apply exclusively to ciinl actions in jus con- 
eepta, i.e., putting a question of civil law, for actions in factum were 
apart, and could not be said properly to come under the head of 
stricti juris or bona fidei, though many were arbitraria (in so far as 
the order to restore, or to make compensation, preceded the condem- 
oation), but then the extent of the powers conferred on the judge 
depended entirely on the nature of the fact stated in the intentio. 
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and the amount and quality of the condemnation as in the actions 
cited ante^ par. 1982. 

2001. The opinion of the Sabinians against the Proculians (Gai. 
Inst., iv, § 114) was adopted .by yustinian, that execution by the 
defendant before sentence absolved him in all actions [omnia judicia 
esse absolutoria^ Justinian Inst., iv, 12, § 2), though previously in 
actions stricti juris, owing to the novation effected by the original 
obligation, the defendant was condemned in respect of the new 
obligation arising from the action if the inientio was proved true, 
whether he had voluntarily executed or not. 

2002. Penal actions arising from delicts or quasi delicts must be 
classed apart, as they were not stricti juris, or bonce fideiy or arbi- 
traricBj though as a judex (not an arbiter) was employed, the 
decision would be 2i judicium, 

2003. yudicia legitima or imperio continentia. 

In, spite of the fusion of the law applicable to citizens and stran- 
gers effected by the introduction of ^t formulary system, a remnant 
of the exclusiveness characteristic of the legis cutiones lingered in a 
territorial and city distinction, according to which actions were 
classed as : — 

(i) Legitima judicia (judicia qua legitimo jure consistunt), in 
which the trial by formula took place, — (o) in Rome or within one 
mile of it, — {P) by a Roman citizen unus judex, — (7) litigants all 
citizens, — (8) after being once commenced they continued in force, 
like the legis actiones, until sentence was given, but see post, par. 
2242, — (e) after being once exercised they were exhausted for that 
object, — {\^\ these were the only actions in which the cuijudicatio 
could really establish rights of servitude or (?) dominium ex jure 
quiritium, 

(2) Judicia imperio continentia, i.e,, actions based on the 
imperium of the magistrate, and — (a) used when any of the first 
three essentials to a legitimum judicium were wanting, as where 
the judge or one of the parties was a peregrinus, or when the 
cause was heard (as in the case of all trials in the provinces) 
before recuperatores, whether the litigants were both citizens or 
not, — (i8) lasted only during the power of the particular magistrate 
from whom they emanated [tamdiu valent, quamdiu is qui ea prce- 
cipit imperium habebit, Gai. Inst., iv, § 105), so that the death of 
the magistrate, or his resignation, or in the provinces the change 
of the governor, destroyed all the actions organised by him, and 
hence litigants crowded at the commencement of each annual 
magistracy to get formulae assigned to them in their turn, — 
(7) never extinguished the right for the pursuit of which the action 
was brought, except in so far as they could be used by way of 
exception {see post, par. 2046). 

201 1. ExtraordinaricB cognitiones (see part ii, par. 288). This 
summary procedure, involving neither judge nor iformula, existed in 
the legis actiones in the case of the manus injectio {ante, par. 1883), 
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bat wu lai^ly developed, and acquired a special name under the 
formulary system. 

2015. The ckfil matters which came within its cognizance may 
be classed under the heads of — 

(1) Cases in which the jurisdicHo of the magistrate sufficed, as 
where the in jure cessia applied, or where the facts were admitted, 
or the action or interdict was refused. 

(2) Cases in which the extraordinaria cognitio was given by 
special enactments, as in respect oi fidd-commissa {anle, par. 950) 
or suits against /tf^/f^affi (Tacit. Ann. xii, 51). 

(3) Cases where it was used as a means of filling up the gaps 
or obviating the rigours of the civil law, as in the case of (a) pgr- 
sons, when it took into account complaints of a slave against his 
master (ante, par. 89, i), or of a son against the paterfamilias; 
(3) ma/ier, as in claims of support between ascendants, descend- 
ants, patrons, and freedmen, or in respect of the fees of barristers, 
and other members of the liberal professions, etc. 

(4) Cases where the imperium was required for execution, 
manu mi/i/ari, whether independently of any trial, or before, 
during, or after sentence of a judge. It was chiefly under this 
last head that fell— 

(a) Fratorian stipulations (see ante, par. 1313, 2). 

(/3) Restitutiones in integrum. When no simpler means existed, 
and sufficient equitable motives justified it, the praetor, extra 
ordinem, and after causa cognita, made a decree by which a per- 
son prejudiced by the rigour of the strict civil law, in respect of 
a contract, suit, or other proceeding, involving the loss of a right 
or entailing some obligation, was replaced in the position he oc- 
cupied before the loss occurred. The claim must have been made 
within one (utilis) year (extended by Justinian to four years con- 
tinui) after the person prejudiced was in a position to demand 
the interference of the praetor. Under 25, the fact of minority 
alone might be good ground for the restitution if prejudiced, 
but over that age the principal causes were, violence, dolus, 
mimina c. d, (in which case the interval was not limited, and 
allowed as of course without cflusa cognita, see ante, par. 1152), 
lawful error, necessary absence, the infirmities of age (Paul. SenL 
I, 7, i 2), or other just cause (see post, par. 2077), as the loss of 
a peremptory exceptio that had been omitted, or the injustice of 
the terms of a formula (Gai. Inst, iv, § 57, and 125); but these 
extra-ordinem restitutiones in integrum are distinguishable from 
the same result attained by the permission to bring the actions 
(or insert the exceptions) quod metus causa, or de dolo, or other 
suit of a rescissory character involving application to a judge. 

(7) In possessionem missiones. These were granted either as a 
mode of securing the preservation of the eventual right (see ante, 
par. 990, 1 1 24, 1 161) or to crush resistance opposed to the 
praetor's decrees. They were generally, in respect of a univer- 
sality {post, par. 2024) ; hut they might be in singulcu res. The 
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effect of this missio was only to make the property a sort of pig- 
nus praiorium, in respect of the fact of possession ; but involved 
the power of keeping it and watching it (custodia et observatio), 
and the possession for the time being was protected by a special 
interdict or actio in factum, though subsequent measures were 
necessary in order either to acquire the true civil possession or 
to have the power of selling the property, as in the case oidamnufn 
infectum, see ante, par. 1 31 3 (2). 
2024. Methods of forced execution* 

Under the formulary system these were necessarily always for the 
purpose of compelling the payment of a sum of money ascertained 
by the condemnoHo (except in the case of they«jj«Jof the arintraria 
actions, ante, par. 1983, 3), and they fall under the heads of — 

(o) Duci jubere. This order obtained from the praetor extra 
ordinem, authorised the creditor to take a debtor and detain him 
ki his house, until he had worked off the amount. The debtor 
did not thereby cease to be ingenuus, nor did he become a slave 
in fact or in law, and his children were not obliged to serve for 
the debt of their father. The establishment of these private 
prisons (privata carcera) was forbidden by Zeno, but the system 
of working for the profit of the creditor continued, at least as a 
mode of compelling execution, down to the time of Justinian, and 
this was in fact in a less rigorous form the same right of the 
creditor against the person of the debtor, which was carried out 
probably down to the time of the leges yulice in the addictio of 
the legis actio per mantis injectionem (ante, par. 1883), and the 
delay of thirty days after being judicatus or confessus remained, 
though the judge might abridge or extend the time to twice that 
period. The missio in possessionem (ante, par. 2015, 7) of the 
creditor of the unrversitas rerum of the debtor was, however, the 
true Pmturian law substitute for the manus injectio. Here the 
property (i.e., the juridical persona) was substituted for the phy- 
sical persona, and after the thirty days the praetor gave extra 
ordinem the decree duci jubere, as well as that authorising the 
universality of the goods being sold by the creditors after the 
formalities detailed a»/^, par. 1161. This 

(/3) Emptio bonorum for the benefit of the private creditors of 
an insolvent debtor was probably deduced from the 

(7) Sectio bonorum of the civil law, or public sale sub hasta 
(see part ii, par. 229, 7) for the benefit of the state, made by the 
Quaestors of the treasure, of the universality of the goods of a 
person criminally condemned after a public accusation involving 
confiscation {ante, par. 1539, I ), The sale was authorised by 
the interdictum sectorium (post, par. 2303), or order made by the 
praetor extra ordinem, and those who acquired this property were 
called sectores (Gai. Inst, iv, § 146), because they usually intended 
to re-sell the goods in detail ; and, as they were «»tz/^rja/ successors 
by the civil law, this method is included by Varro in the means 
of acquiring dominium ex jure Quiritium, 

A A 
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(8) Bonorum cessio, A lex yulia (? one of the leges JuKa 
yudiciaria, part i, par. 244), towards the end of the Republic, 
allowed a deotor (? unfortunate and bona fide) to make a voluiUary 
assignment of his property for the benefit of his creditors, and 
thereby avoid imprisonment and infamy ; but in opposition to the 
pratorian discharge of the debtor after the bonorum emptio [fluiU^ 
par. 1161), in this case the creditors retained the right of suing 
him quantum facere potest in respect of any unpaid balance if he 
subsequently acquired property. 

(f) Distractio bonorum. This term refers to the exception 
introduced by a senatus consultum prior to the time of Marcos 
Aurelius and Gains, in fevour of the debtor who was a c/ara per- 
sona {e.g., a senator or his wife), viz., that the sale should be in 
€letai/ by a curator, in which case no infamy attached, and no 
universal succession resulted, though the debtor was still liable 
for any balance remaining due to the creditors. After the decline 
of the formula procedure, this privilege became the common 
right. 

({*) Prcetorian pignoris capio. This mode of execution on the 
property of the debtor was sanctioned by imperial constitutions at 
least as far back as Antoninus Pius. It bore an analogy to the 
legis actio per pignoris capionem (ante, par. 1893), except that 
the seizure was made by the magistrate instead of by the creditor. 
After confession of the debt, or condemnation, and on the expira- 
tion of the delay permitted for voluntary performance, the magis- 
trate {extra ordinem) seized, by means of the officers of his court 
(officiates, inatores, apparitores, executores), some properly of the 
debtor sufficient to cover the debt. The order observed was, (i) 
res mobiles, and if insufficient, (2) res soli, and then {'^)jura. 

This pignus prcetorium coukl be redeemed within two months 
by payment of the debt, otherwise it was sold by the court, and 
the debt paid out of the proceeds ; or, if there was no purchaser, 
the property was addictus to the creditor at a fixed price. 

2033. The mode of procedure seems to have been — After the 
legal delay the creditor summoned his debtor in jus, when, if the 
Praetor acted extra ordinem^ and ordered any one of the above 
methods of execution, no action took place, Ixit if the fact of the 
sentence, or the obligation resulting from it, was disputed, the 
Prsetor gave the formula of the judicati actio (post, par. 2274), by 
which tl^ matter was sent before ^ judge for his decision, the debtor 
giving the cautio judicatum solvi (post, par. 2237). 

2034. Review of the formula systmi. 

The procedure observed injure involved the following : — 

(i) In jus vocatio. This in principle remained the same as under 
the legis actiones, but the magistrate can interpose his authority so 
as to put additional pressure on the defendant, as by taking 
pledges, or by giving an action for the recovery of a pecuniary 
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penalty {muicta) against the defendant, as well as those abetting 
him in refusing to appear. 

(2) Fidejussor judicio sistmdi causa. This surety was under a 
pecuniary penalty, fixed in the stipulation for the appearance of 
the defendant in jure, in obedience to the vocatio in jus (and 
replaced the tnndex, i.e., the third party undertaking the defence 
in his own name), but, if the defendant did not appear in the first 
instance, and no one undertook his defence, the only method of 
g^etting over his absence was to put the plaintiff in possession of 
the property, by way of security {miesio in possessionem custodia 
causa), see ante, par. 2015 (7). 

(3) Actionis denuntiatio. It was customary, but not obligatory, 
at the same time as the vocatio in jus, to inform the defendant of 
the nature of the claim, and the kind of action about to be 
brought against him {see post, par. 2060). 

(4) Actionis editio (or postulatio). The plaintiff orally, or in 
writing, or by pointing it out on the album, indicated the action 
he intended to bring, and the formula he wished to use, but pre- 
vious to the litis contestatio'he might modify his demand, or 
change the form of the action. 

(5) Vadimonium, If the defendant claimed a delay before the 
remainder of the proceedings in jure were completed, or if the 
case could not be terminated the same day, he must give security 
for his reappearance in jure on the day fixed. This was done, 
according to the nature of the case, by a simple verbal stipulation 
{purum), or by oath (jurejurando), or by fidejussors (cum satis^ 
dcUione), or recuperators might be at once named {recuperatoriMis 
suppositis) to condemn him in the pecuniary penalty fixed if he 
did not appear. 

2041. If the subject matter fell within the jurisdictio of the magis- 
trate, or if the plaintiff failed to make out his case, or if the defen- 
dant admitted {confessio injure) the claim as stated by the plaintiff 
(for otherwise a judge would be required to assess the damages), or 
if one of the litigants pot the other on oath as to the existence of 
the disputed right {jusjurandum in jure), the cause was decided 
extra-ordinem, otherwise the next step was — 

(6) Accommodare actionem, i.e., on the demand of the plaintiff 
(actionis impetratio) to appoint a judge, and prepare the formula. 
For this purpose either party, or the magistrate, might put ques- 
tions (interrogatio in jure), which the interrogated party was 
bound to answer if they related to facts personal to himself, e.g., 
whether the defendant was the heir or the original debtor, or 
whether (in a noxal action) he was the owner of the slave, or to 
ascertain the age of either of the parties when this affected the 
right involved. 

(7) Litis contestatio. This now only indicated the joinder of 
issue resulting from the close of the proceedings in jure by the 
settlement of the formula, and its delivery to the parties, but it 
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opened an important phase in the snit, as the parties were now 
nnder an obligation quasi ex contractu (perpetual and transmis- 
sible for or against heirs, post, par. 2242), to proceed with the 
trial and incur the effects of the sentence, t.^., the action had 
commenced {res in judicio deducta, lis inchoata, lis contesiata), 
and would go on in spite of the default of the plaintiff or defen- 
dant, for if the defendant now failed to appear, the plaintiff could 
get the Praetor to publish an edictum, renewed once or twice at 
intervals of about ten days, the last of which was peremptorium^ 
and made the defendant contumax, and the suit was then decided 
in his absence. The property in litigation also became inalienable, 
and the judge, litigants, and property in dispute, having all been 
ascertained, nothing could now be altered except by a restitutio in 
integrum, but the death of the judge, or of one of the litigants, or 
the appointment of a procurator, might cause a change of person 
(JudicOf or litis translatio), which would be effected by the re- 
quired alteration of the name being made by the Prsetor in the 
part of the formula appointing the judge, or in the condemnatio. 

2046. If the action was {i)in personam, as well as a (2) legitimum 
judicium, and the formula was (3) in jus concepta, the nemMiga^on 
resulting from the litis contestatio was ciinl, and hence ipso jure by 
navatio extinguished the old obligation (see ante, par. 1264, 1704, 
and 2003), but if wanting any of these three conditions, no novation 
was effected, and the defendant was bound both by the original 
right and by the new obligation resulting from the litis contestatio : 
for if the action was (a) in rem, an obligation could not effect nova- 
tion of a real right, if (/3) in factum, a fact is incapable of novation, 
and if (7) 21. judicium imperio continens, a permanent right could not 
be destroyed by a mere temporary authority, but an exception rei in 
judicium deducta would rebut a renewal of the claim in another 
action at the same time if the pending action was actually proceed- 
ing (in judicium deducta), and was competent to cover the subject 
matter m dispute, otherwise a replicatjo would defeat the exception. 

2047. The case now came before the judge {in judicio), and the 
parties produced their proofs by witnesses {testes) and documents 
{instrumenta, tahella, cautiones), the cause was pl^ided {causa pero- 
ratio), and, if not clear, adjourned {litem ampliare), and new 
pleadings prepared {prima, secunda, tertia, actio), 

2049. The judge might, to supplement the proof, require an oath 
from either of the litigants, and this jusjurandum in judicio was 
distinct from the oath taken by the plaintiff {jusjurandum in litem) 
to fix the amount of the damages (see ante, par. 1983, 3). 

2050. The judge may declare on oath that the case is not clear to 
him {non liquet), and so abstain from any decision. Then if there 
are several, the judgment may be limited to the opinion of the rest 
of the judges, or the Praetor may replace him by ordering another 
judicium. In prajudicia actions only a fact or a right is decided, 
and others require only an adjudicaiio, but the condemnatio is 
always in respect of a precise sum of money {certa pecunia), and 
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the sentence is to be delivered publicly and orally (pronuntiare), 
though it may be read from a paper {ex tabella recitare), 

2051. The sentence terminated the judge's powers, and caused 
the obligation for the case to be judged resulting from the litis con- 
testation to be, as it were, soluta ; and if the defendant was con- 
demned, a new obligation arose, viz., that of executing the sentence 
(see ante^ par. 1704), but the original right, whether extinguished 
by the litis contestatio {ante, par. 2046), or still existing, was not 
touched by the sentence, except that in the latter case the defendant 
had now, besides the exception rei in judicium deductce, the excep- 
tion rei judicata J to rebut a renewal of the claim (Gai. Inst iv, 
§ 106). 

2053. The sentence ihay be — 

(i) Cancelled by the plaintiff demanding of the magistrate a 
new trial, or by the defendant opposing the execution of the sen- 
tence on the ground that the judgment was null, as being in 
violation of some law, senatus consultum, or constitution, or 
defective in form, or of no value from the want of jurisdiction of 
the magistrate or judge, or from the incapacity of one of the 
parties. 

(2) Revoked by a restitutio in integrum, granted in consideration 
of particular or extraordinary causes, or on the ground of minority 
(see ante, par. 2015, /S). 

(3) Revised on appeal (appellatio), see part i, par. 208. From 
the time of Augustus (? in virtue of the lex Julia judiciaria) the 
right of appeal was claimed immediately, orally (inter acta voce 
appellare), or in writing within a limited interval {libdli appdla- 
tarO), and the magistrate or judge appealed against then gave 
the requisite authority in writing to the appellant (littera dimis- 
soria, or apostoli). Execution was suspends pending the appeal 
to the superior magistrate, and the action might finally come 
before the Emperor, in which case a detailed statement (rdatto^ 
consultatio) was transmitted by the judge to the imperial tri- 
bunal 

Third System. Eztraordinariajudida. 

2055. Origin and development. The gradual substitution of the 
cognitio extraordinaria for the judicium ordinaHum of the formula 
procedure, took place concurrently with the development of the 
imperial rule into absolute power (see part i, par. 427). 

2057. Organisation of the judicial authority (see part it, par. 291 ). 

2060. Review of the system. The in jus vocatio ceased to be a 
private act, and acquired a public character, as, though it might be 
oral, it was usually made by a citation {libellus citationis), delivered 
to the defendant by an officer of the court {executor or tdator litium), 
to whom the defendant ^ve the security for his appearance called 
the caiUio judicio sistendt, which replaced the vadimonium, but the 
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acHoms ediHo (see part i, par. 579), as well as, after Theodosius 
(A.D. 42S), the acHoms impetratio have disappeared, and the mode 
of communicatiDg the in jus vocaHo led also to the disuse of 
the actumis (Ununtiatio (see anUt par. 2034, 3), thoneh Con- 
stantine had made the delivery of this by an officer oi ue Qonrt 
compulsory. 

2064. As the parties when m jus were also in judicio, the UHs 
conUstoHo had no longer the same effect (ante^ par. 2041), so that, 
though it put the parties under an obligation to have the suit tried, 
it did not m any case by novatio extinguish the original right. 

2066. The sentence had also undergone modification. After the 
time of the Emperors Valentinian, Valens, and Gratian, it must be 
written^ on pain of nullity, publicly read from the minute {pericU' 
lum) made on the record, which, after bein^ signed by the judge, 
was inserted in a register, and from this copies might be had if re- 
quired. 

2067. The means of forced execution, and the methods of oppos- 
ing the execution of the sentence, by asserting its nullity, or obtain- 
ing restitution, or appealing to a superior court, remain nearly as 
before (see ante, par. 202^, 



2068. The text of the Institutes does not treat of actions in respect 
of their /arm, but only as to the right they confer of suing, and the 
definition given by jiistinian, viz. : 

Actio n&il oHud est qtuunjus persequendi injudicio quod siH debe- 
tur is borrowed from the formulary system, and inaccurate under 
his system, for the word judicio applied to the right given by the 
magistrate to go before a judge (see part i, par. 250), and the w«Hd 
debetur covers obligations only with which at first formulae were 
alone concerned {ante, par. 1926), whereas the word actio now had 
the extended meaning given in part i, par. 427. 

Actions in retn and in personam, 

2069. (§ i) For the origin and nature of these actions see ante, 
par. 1952. The action in rem claiming ownership, i,e,, the m cor- 
poralis vindicatio, could only be brought if the parties were in one 
particular situation, viz. : when the thing of which A claimed the 
ownership was in the possession of B ; for to maintain A in posses- 
sion interdicts were used, whilst in respect of the vindication of in- 
corporeal things, for which no true possession could exist, as, eg,, 
in the case of 

(§ ii) rights of servitude there were two positions in which an m 
rem action might occur, viz., when the action was (i) con/moria, 
ue,, when B claimed a right over a thing which A, as owner or 
possessor, declared to be free from any servitude of the kind inssted 
on {siparetjus utendi fruendi, ox jus eundi, agendi, etc., mikiesse), 
and when the action was (2) negatoria (or negativa), i,e., when A, 
the owner of the property and in possession, denied the xi^ o( 
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ftnd attacked him who exercised and claimed the servitude {si paret 
jus uUndi fruendi /undo meo adversario non esse) ; and this is pro- 
bably the one case referred to by yusHnian, in which he who pos- 
sesses acts the part of plaintiff [sane uno casu qui possidet nini/o- 
mifius actoris partes obtinet). Both these actions in fact claim a 
right, for the second is only negative in form, as it amounts to an 
affirmation of full ownership, the separate existence of a fraction 
of it existing in favour of somebody else being denied, and both 
these actions could also be brought where the enjoyment was only 
threatened or disturbed, ue,^ although quasi possession already ex- 
isted, as in the first case, if B was actually using the servitude he 
wished to vindicate, and in the second case if A was in the free en- 
jojrment of his property, though, by analogy, quasi possessory inter- 
dicts were subsequently given, and became the more usual mode of 
procedure (see ante^ par. 507). 

2072. (§ iii) Pratorian actions. Actions in rem and in personam 
were also divided into civil and pratorian, the latter being either (i) 
fidiiia, or (2) in factum concepta* See ante, par. 1979 (i) (2). 

Examples of pratorian actions in rem are given in the four fol- 
lowing sections, the first three examples being Jictitia actions. 

2073. (§ iv) Actio Publiciana (see ante, par. 1979, 7), probably 
named after the Q» Publicius, who was praetor in th^ time of Cicero. 
This was in fact a utilis vindicaHo, entailing similar results as the 
zdndicaiio in respect of produce, accessories, expenses, culpa, etc., 
and though for the protection of the possessor who had not yet 
acquired the property by usucapion, it was fictitiously based on 
<nvnership not possession. 

It could be applied in four ways, viz. : — 

(i) When after a thing mancipi had been delivered by the 
dominus, but not by a jus Quiritium method, it was lost before 
usucapion could give the possession necessary to sustain a criHl rei 
mndicatio, 

(2) When the thing {mancipi or nee) had been received 
ex justa causa and bona fide, but not from the owner {a non 
domino), and possession was lost before the time of usucapion had 
expired ; but if the action was brought against the real owner, 
the latter could insert the exceptio justi dominii {si ea res posses* 
soris non sit, or si dominus ejus rei possessor non sit), to which, if 
circumstances allowed it, the plaintiff could reply with, e.g,, the 
replicatio rei vendita et traditce as in the case of No. i, where the 
owner had become again possessed of a thing mancipi, sold and 
delivered by him to the purchaser without mancipation, or the 
replicatio doli mcUi would lie, though only against the author of 
the fraud or his heirs. When the action was brought against the 
possessor himself, in the way of acquiring by usucapion or pre- 
scription, Ulpian held (with the Sabtnians) that if both the plain- 
tiff and the possessor had received the property from one and the 
same person, other than the owner (cd> eodem non domino), the 
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first who was put in possession, i,e,, the first who was in causa 
usucafwndi was to be preferred (and this was the opinion of 
Neratius and the Procultans for all cases) ; but when the property 
had been bought of different persons, neither of whom was the 
owner (a diversis turn dominis) actual possession gave the prefer- 
ence (tndior causa sit possidentis quam peterUis). See Dig. 6, 2, 9, 
§ 4, Ulpian, and 19, I, 31, § 2, Neratius, 

(3) When there could be no question of usucapion, as e.g., in 
the case of provincial lands of which the possessor could not 
become owner, and, therefore, could not bring the civil rH vindi- 
catio ; but the property was lost before or after the prescriptive 
time had elapsed. 

(4) When, though the plaintiff had really become owner, yet 
having lost the possession, he preferred this action to the civil 
rei vindicatio, because it did not compel him to prove the owner- 
ship in those from whom he derived title. See ante, par. 540 (i). 
As the difference between mancipi and nee mancipi was sup- 
pressed, and usucapion and prescription had been merged, only (2) 
and (4) existed under Justinian. The action could not apply to 
things incapable from any pause of usucapion (see ante, par. 519) ; 
but as custom rendered usufruct and rural and urban servitudes 
capable of acquisition by long use, this action became available 
for their protection. See ante, par. 461 (4). 

2077. (§ v) Actio Publitiana rescissoria. Inversely for the protec- 
tion of the owner, whose property had been acquired by usucapion, 
a rei tdndicatio futilis) rescissoria, or this action (which possessed the 
advantage of not involving proof of title), lay, after causa cognita 
by the praetor, to rescind the usucapion (rescissa usucapione) 
acquired by a possessor, ue., to obtain a restitutio in integrum, and 
on this account both actions are called rescissoria, though there was 
no special actio Fubliciana rescissoria as the commentators assert, 
this oeing merely an utilis application of the former. These actions, 
based upon the fictitious assumption that usucapion had not taken 
place, could be brougHt within the four continuous years which re- 
presented the utilis annum of the edict {ante, par. 2015, ^)> <^ 
the cases in which they could be applied were : — 

(i) When the usucapion had been running in favour of the 
possessor through the essence of the owner caused by some lawful 
reason (justa causa) as metu, reipublica causa, vistfulis, sertntuie, 
kostium-que potestate. 

(2) When, though the owner was present, the acquisition by 
usucapion had been accomplished in consequence of the possessor 
being absent from any cause at the time when the in Jus vocatio, 
and the litis contestatio could not take place against an absent 
person (see ante, par. 2034, z) ; but the necessity for the action 
was removed when, under yustinian, the owner need not wait for 
the return of the possessor, but could stop the usucapion of the 
absent possessor by a notice {libettus) signed by three witnesses, 
or presented to the Praeses, Bishop, or defensor of the city {ante, 
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par. 538, 3). So if the owner had recovered the possession, and 
the person who had acquired the property by usucapion vindi- 
cated it, the owner could repel him by an exception, which he 
would be allowed to insert in the defence after causa cognita by 
the praetor. 

The fictitious rescissoria action might also be used to meet other 
cases requiring restitutio in integrum, as where an alienation had 
been made by a minor to his prejudice, or by a person over twenty- 
five years under the constraint of fear. See ante, par. 2015 (/3). 

2083. (§ vi) Actio Pauliana* Similarlv for the protection of 
creditors this action in rem could be brougnt by them for the recis- 
sion of a/ienations fraudulently made by an insolvent debtor. 

The creditors first obtained the missio in possessionem in respect 
of the debtor's property, and then brought this fei vindicatio against 
any holder of the property with the formula fictitiously constructed 
on the hypothesis that the delivery had never been made (rescissa 
traditione), and that, therefore, the goods in question still remained 
amongst the other property of the debtor (for the case of fraudulent 
enfranchisements provided against by the Ux ^lia Sentia, see ante, 
par. 70) ; but this actio Jictitia and rescissoria was distinct from the 
actio Pauliana in personam {in factum concepta and arhitraria) 
g^iven for the revocation, not only of alienations, but in respect of 
any act of the debtor in fraud of his creditors, provided it tended to 
diminish the value of the estate. It lay against the debtor and the 
accomplices of his fraud, even though no longer in possession, as 
well as against those who had gratuitously profited, but only to the 
amount benefitted. 

2087. (§ vii) Actio Serviana, In the same way for the protec- 
tion of mortg^ees this pratorian action in rem was given against 
third holders. It was at first restricted to the landlord of a rural 
estate to whom, according to an ancient practice, the property of the 
tenant {colonus) had been pledged as security for the rent ; but the 
Qucui Serviana (or hypothecaria) actio (with the formula, not ficti- 
tiously drawn up, but simply in factum) was introduced by a subse- 
quent praetor to cover all otner cases of pledge (see ante, par. 1520, 
2 and 4) ; and, finally, before the time of Cicero the hypotheca at 
real right, entailing this action for its enforcement against third 
holders, could be conferred on a creditor by a simple verbal agree- 
ment without traditio, and there was no difference between pignus 
and hypotheca, except that the former usually referred to moveables, 
and implied traditio. 

The action was also called a znndicatio pignoris or persecuHo hypo* 
thecar(a or pigneratitia, though the last term was generally reserved 
for the action in personam brought in respect of the obligation aris- 
ing out of the contract of pledge {ante, par. 1230). 

The ancient practice, still existing, concurrently with other modes, 
in the time of Gaius (Inst, ii, § 59, 70) and Paul (Sent ii, 13), was 
actually to transfer by mancipation the property pledged, subject to 
an accessory contract of fv-mancipation [sub-fduda, sub-lege r^ 
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maneipaiiams) on re-payment of the money advanced, and of this 
natnxe were the /«r as et lihram (or nexum) obligations entered into 
by a debtor in respect of his person and property. 

The creditor thns became temporary dominus ex Jure Qmritium^ 
and had a teirvitidicaiio, but in practice the possession, or the rents 
and profits might be reserved to the debtor by means of the pre- 
earimm, or br keeping an account of the produce, and, finally, the 
contract ^pignus {ante, par. 1225) was originated when the creditor 
was satisfied with the simple detention of the thing as security, 
but this involved the introduction of a fictitious real action 
to meet the difficulty, if possession was lost, of the simple detention 
of the property, not entitling the pledgee to bring an action in rem 
against third holders. 

2095. The rights of the creditor (pledgee or mortgagee) as finally 
developed were : — 

(I I To seU the thing (jus vendendi seu distrahettdi). Originally 
the creditor only had the power of detaining the property, bat 
this special right, though not extended to all classes of creditozs, 
was subsequently conferred upon him, and became such an 
essential element, that the pact ne vendere lieeat would not affect 
the power of sale if the debt was due, if the sale was made on 
account of the sum secured, and according to the terms of agree- 
ment, or in default of those fixed by law, but the lex commissma 
clause was prohibited (see ante, par. 595, and 1620). 

(2) To ht paid out of iht price in preference to other creditors. 
If there were several mortgagees, the rule was (in respect of both 
the pignus and hjrpotheca) Potior tempore, portior jure (Cod. 8, 
18, 4, Const. Ant.), so that a mortgagee with an earlier title of 
hypotheca, though not in possession, might be preferred to a 
piedgeehoiding the pignus, but certain mortgagees took precedence 
t>y law, e.g^,, those who had expended sums for the utility or 
preservation of the thing itself pledged, and for other examples, 
see post, par. 2101. This class of mortgage has been called by 
the commentators privileged, and only differed from an ordinary 
mortgage in respect of the right of preference not being according 
to date, but according to the rank which had been assigned to it 
by the particular law {privata lex) specially conferring the favour. 

(3) To avail himself of the Quasi Serviana actio against third 
holders, or any subsequent mortgagee detaining the pnroperty, to 
compel a recognition of those real rights of the mortgagee, in* 
eluded under (i) and (2). 

Although translations of ownership could only be effected ^by the 
ostensible fact of tradition, or certain civil means, a mortgage could 
be secret, as proof of the date and existence of the mere verbal agree- 
ment sufficed. Hence, no means existed oi knowing whether the 
property was already mortgaged or not, until an indirect method was 
introduced by the Emperor Leo (Cod. 8, 18, ii), viz., that of giving 
priority to mortgages made by an instrumentum publice confectutn, 
i,e,f by deed prepared by the magistrate, or a public notary, or at 
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least subscribed by three men of good reputation, but this regulation 
'was not imperative. 

2101. Tacit mortgages. These existed, independent of agree- 
ment — 

(i) By law or jurisprudence in favour of, ^.^., (a) the landlord 
of an urban estate, as security for rent over t^ie things brought- by 
the tenant into the building ; (i3) the landlord of a rural estate, 
but only on the products of the immoveable, as an agreement was 
required to pledge the things brought for cultivating the estate ; 
(7) the legatee over the share of the inheritance belonging to each 
heir, see ante, par. 988 ; (8) the fiscus, in respect of arrears of 
taxes, etc. ; (t ) pupils, minors, and lunatics (by constitutions of 
Constantine the Great, and subsequent Emperors) over all the 

Eroperty of their tutors and curators, see ante, par. 277 ; ({*) the 
iwful wife over the property of her husband, for the restitution 

of the dowry, see post, par. 2136. 

(2) By the autnority of the magistrate, e.g^., (a) the pignut 

pratorium resulting from the missio in possessionem bonorum, or, 

(/3) the Praetorian pignoris capio, see ante, par. 2015 (7) and 

2024 (f). 

Everything capable of being bought or sold could be the object 
of a mortgage, without any distinction as to moveables and im- 
moveables, or whether the property was corporeal or incorporeal 
(as a usufruct or a debt, though some distinction existed as to prae- 
dial servitudes), particular (singularis), or universal (rerum universi" 
iatis), and the agreement might also include not only all the existing 
property of the mortgagor, but also all that would be acquired in 
the future. 

The mortoage was indivisible, in the sense that the right existed 
in respect of the entire debt and its accessories, not only on the 
whole of a thing mortgaged, but on each of its parts and their 
accessories, so that if partial payment were made, the whole of the 
property still remained pledged for the balance, and inversely, if 
part of the property perished, the remainder was liable for the 
whole debt 

2103. BenefiHum separationis. This Praetorian institution is con- 
nected with the subject of mortgage, and occurred under various 
circumstances, as, e.g», when the creditors and legatees of an inherit- 
ance obtained an order from the Praetor separating the patrimony 
of the deceased from that of the heir, so that they might be pre- 
ferred to the personal creditors of the heir in respect of the first- 
named property, and similar provisions existed as to the peculium 
castrense, 

2104. Examples oi ptatorian actions 'ml personam are :— • 

(§ viii) Actio de constituta pecunia, introduced by the Praetor, in 
analogy to the actio receptitia, which latter was a perpetual civil law 
action peculiar to argentarU, applying to any kind of object, and 
based, independently of the pre-existing cause, and by an exception 
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to the ordinary rules of the civil law, upon a simple agreement on 
hispart to pay. 

Tne pratarian action was given against anyone (including argm- 
tarU), but it was based upon a presumed antecedent debt. It only 
lasted a ytar, and was confined to things " pue pondere numaro 
mmsurave constant^ 

Justinian (Cod. 4, 18, 2) merged the two actions by suppressinjg 
the name receptiHa, and making tbe action de ctmstUuta pecuma 
perpetual, and allowing it to be given against any person, for any 
object, but only when the agreement to pay referred to an ante- 
cedent debt, see ante^ par. 161 1. 

(§ x). AcHo de peculio. For the variety of actions falling under 
this h«Ld, see post, par. 2212. 

2109. (§ xi) Actio de furefurando (or anjuraverit^. If the parties, 
in order to avoid a trial, agreed that one of them should put the 
other on his oath as to a certain transaction, e,g,, if ihe pliUniiff^ho 
asserted himself to be a creditor had sworn, by the desire of the 
supposed debtor, that the sum was due to him, then, if pajrment 
was refused, the praetor (who recognised the transaction by his 
edict) gave the creditor this Pratorian action (in factum), in which 
the judge had only to ascertain the fact of the oath. On the other 
hand, as the oath had more weight than the debt, the action would be 
refused altogether, if, e.g,, it Imd- been put to the defendant and he 
had sworn that he owed nothing, or if, being possessor of the pro- 
perty, he swore it belonged to him, i,e,, if the oath had been taken 
before the prsetor, or vras not denied ; but if the fact itself of the 
oath was disputed, the defendant would insert it in the formula in 
the form of an exception de jurejurando. 

This extra-judicial oath was distinct from those given in jure, or 
injudicio, see ante, par. 2034 (5), 2041, 2049, and posf, par. 2265. 

21 1 1. (§ xii) Actio de albo corrupto. This was a poptdaris prse- 
tonan penal action to punish anyone damaging or altering the edbum, 
and (as in the case 01 any alteration of the edicts of the emperors) 
entailed the penalties attaching to falsifications. Other examples of 
this numerous class of penal actions are afforded by the actio infac* 
turn given against the son or freedman summoning his father or 
patron in jus without permission {see post, par. 2339, 5), and that 
given against a person preventing another, by force or fraud, from 
appearing in jus (ante, par. 2034). 

21 12. (§ xiii) Prcejudicicdes actiones. These resemble real actions 
in that they are not for an obligation, and the fact or the right is 
stated in a general {in rem) manner ; but, on the other hand, 
actions in rem always tend to a condemnation or discharge which 
these do not, and though these usually refer to questions of status 
(ue,f real rights, as free birth, liberty, patronage, paternity, filia- 
tion, etc., see ante, par. 1929, a), yet they were not necessarily 
limited to this head, for the action might relate, e,g,, to quanta dos 
sit, or whether the sponsores q>x Jidepromissores had been informed of 
the extent of the obligation (see ante, par. 1384, i), or an res de 
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qua agitur major sit centum sestertiis (Paul, Sent., 5, 9f § i) or an 
iona jure venierini {Dig. 42, 5, 30, Papirius Justus.) 

The real rights could also be asserted by ordinary actions en- 
tailing the condemnatio of the defendant, and they were then equi- 
valent to the tdndicationes from which the in jure cessio method 
sprang, see ante, par. 82, and for an example of such a vindicatio 
with adjecta causa, see ante, par. 175. The liberalis causa existed 
before the Twelve Tables (vi, 6), and was inserted in those laws by 
Appius Claudius (Dig. I, 2, 2, 24, Pomponius). It gave rise to 
either a vindiccUto. or a prcejudicium^ and might occur in two 
ways : — •* 

(i) To declare a person a slave and open to anyone claiming to 
be owner or usufructuary of the assumed slave. 

(2) To get a supposed slave declared a free man. This was 
formerly done by a lictor ot assertor libertatis, the man being treated 
as a thing, the subject of the vindicatio (see ante, par. 57, 2), and 
the trial only decided the matter as between the assertor and the 
pretended master, so that three fresh trials could be brought by 
three more ctssertores, but subsequently the action was open to the 
man himself, his relations, or wife, and Justinian made the 
judgment final against all. 

The status of a person could be contested even after his death ; 
but, according to the Emperors Claudius and Nerva (Dig. 40, 15, 
4), the action must be brought within five years if it was desired to 
attribute a less ^advantageous position than that possessed at the 
time of death. 

Actions in pursuit of the thing, or of a penalty, or both (mixta). 

21 16. (§ xvii) All r^a/ actions are brought for the recovery of the 
thing, and so are nearly all personal actions arising from contract, 
though in th^ case of necessary deposit the action is mixed, as it may 
entail a penalty of double if the defendant denies the deposit (see 
ante, par. 1220). The expression penal only referred to private 
actions giving the plaintiff a pecuniary penalty independent of the 
reparation to be made for the damage sustained, as in XhQ actio furti, 
which was brought for the penalty only, the thing itself being re- 
covered by a separate action {znndiccttio), but when the penalty and 
the thing were both sued for in the same action it was called mixed. 
Examples of such actions are those zd bonorum raptorum, legis 
Aquilia (post, par, 2127), and ex legato quod venerabUibus locis re- 
lictum est, the last of which lay in respect of legacies or fideicom- 
missa left to places dedicated to religion, if the bequest was denied 
or if the property was not handed over tntil claimed at law (see 
ante, par. 1622, 5). 

Actions which seem mixed as being both in rem and in personam. 

21 19. (§xx) Ulpian (Dig. 44, 7, 37, i) applies to the three actions 
(i) familice erciscunda, (2) communi dnndundo, (3) fnium re- 
gundorum, the term mixed (or duplicid^ ste post, par. 23 iS)^ because 
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each litigant being both plaintiff and defendant, judgment might be 
pronounced against either or both, whereas in ordinary actions 
oased on the formula, only the defendant could be condemned. 

The compilers of the Institutes, however, in penning the lines 
" mixtam causam obtinere z/identur tarn in rem quam in personam^*, 
were guided solely by the apparently dual nature of the rights 
claimed by the plaintiff, for in the time of Justinian the formula 
system had disappeared, and therefore there was no impossibility 
for the intentio being at once in rem and in personam (see ante^ par. 
1962). 

Actions for the simple^ double^ triple, or guadruple, 

2125. (§ xxi) This distinction related to the amount of the con- 
demnaiio as opposed to the intentio, and had no necessary connec- 
tion with the actual value of the object in dispute, for the intentio 
might include more than this value. Hence an action was — 

2126. (§ xxii) in simplum when the intentio ran quanti ea res 
eritf or quidquid gb earn rem dare aut facere oportct, and the cou' 
demnaiio was tanti condemna ; for though the quantum of the inten- 
tio might be proved to be the quadruple of the value, yet if the 
condemnaiio was only for this quantum, the action would be simple ; 
hence an action ex stipulatione for a stipulatio dupla, as security in 
a contract of sale {ante, par. 1465) would only be in simplum, 
although the intentio would be double or triple. 

2127. (§ xxiii) in duplum. Examples are, the actions y%<r/i nee 
manifesti, and servi corrupti, which were always for the double, 
whilst others were not necessarily so, as the damni injuria ex lege 
Aquilia {ante, par. 1 746), and that in respect of necessary deposit 
{ante, par. 1220), which were only for the double when the claim 
was denied, whilst simple delay in the delivery might involve double 
damages, as in the case of the action sacrosanctis locis {ante, par. 
2116). 

2128. (§ xxiv) in triplum. Examples are, the actions y^rftV<7»- 
cepti, and furti oblati (both abolished, see ante, par. 1718). The 
penalty of triple the damage sustained (obtained by a condictio ex 
lege) was also inflicted by Justinian instead of the loss of the action 
in the case oi plus petitio {post, par. 2154), i^e,, when the claim was 
too great in the libellus conventionis {ante, par. 2060), on the. de- 
livery of which the defendant had to pay the viator's fees (sportula), 
which were regulated by the amount of the claim. These fees were 
payable by both plaintiff and defendant, but if the officers of the 
court demanded more than the amount fixed by tariff, Justinian 
rendered them liable to a condictio ex lege for the quadruple. 

2129. (§ xxv) in quadruplum. Examples are the action furti 
manifesti, and the action in respect of money given for setting on 
foot or desisting from a vexatious suit. In the case of the — 

Actio quod metus causa, the quadruple could be obtained if the 
action was brought within the year, but only the simple penalty if 
used as a perpetual action. It was given to him who had consented 
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by reason of grave and actual violence to do an act resulting in the 
loss or diminution of rights, for which also the exception ^uod metus 
causa (posU par. 2259), or the restitutio in integrum (ante^ par. 
2015) could be used, the latter being given by the judge if the most 
likely to ensure justice, even though the other two would lie in the 
particular case, and both the action and the exception quod metus 
causa might be directed against any person who had profited by the 
right even in good faith, but the action being arbitraria (ante, par. 
1983), the penalty could be avoided by re- transferring the ownership 
or the real right alienated (with all accessories), or releasing the 
executory or re-constituting the executed obligation. 

Boneefidei; stricti juris, and atbitraria actions, 

2 1 35* (§ xxviii) Although this division resulted from the procedure 
by formula (ante, par. 1983), it was retained in the subsequent 
system, the judgment being ex cequo et bono in all actions bonce fidei, 
whilst civil lawsuits were dealt with strictly. 

To indicate the bonce fidei class is to enumerate the actions which 
had been, ai any given period, exceptionally made so. Justinian 
refers to the following : — 

(i) The actions of the three recU contracts — (a) commodati, ()S) 

depositi, (y) pigneratitia, 

(2) Those of the four consensual contracts — (a) ex empto-vendiio, 
ifi) locato-conducto, (7) pro socio, (8) mandcUi, 

(3) Those of four quasi-conttd^cts, of which two are analogous 
to the mandatum, viz. — (a) negotiorum-gestorum, (/8) tutela, and 
two analogous to the societas, viz. (7) familia-erciscundce, (5) com* 
muni-divuiundo, 

(4) The action in factum prascriptis verbis, which, originally 
applying only to the contracts permutatio and de astimato, was 
subsequently generalised for all innominati contracts [ante, par. 
1598). 

(5) The real action hereditatis petitio which Justinian, to settle 
the doubts on the subject, decided to range under the bonce ficUi ' 
class [post, par. 2167, a). 

(6) The action ex stipulaiu, in respect of the restitution of a 
dowry, which had the boticefidei character impressed upon it from 
the ret uxorice action merged in it by Justinian (post, par. 2136). 

(7) The actions which, resulting from stipulations, were as- 
similated to bona fidei actions, in consequence of the express ad- 
dition of the doliclaustda to the stipulation {post, par. 2149). 
This list differs from that given by Gaius (Inst., iv, § 62), in the 

substitution of (i, 7) for the action fiducice which had ceased to 
exist {ai^te^ par. 2087), and in adding Nos. (3, 7 and 8), (4), (5), (6), 

(7). 
2136. (§ xxix) Actio rei uxorice. The dos (ante, par. 582) could 

be constituted in three ways, viz. : — 

(i) dos data, i.e., when the property composing the dowry was 

absolutely, transferred at the time to the husband. 
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(2) dos duta, ue.f when a solemn promise was made without 
any previous interrogation. 

(3) dos stipulaia, i.e^ when the ordinary forms of interrogation 
and promise were gone through. 

To enable the husband in the case of (2), and (3) to enforce pay- 
ment Kcondictw lay, which when brought in respect of (3) was 
called ex stipulaiu. 

To compd the husband to restore the dos after the dissolution of 
the marriage, the rei uxorue action could be brought by anyone 
entitled to the return of the dowry. This action was bona-fideL, 
including in the formula the words quod aquius melius {ante, par. 
1983), and the husband — 

(a) Could make certain customary retentions, the number of 
which (see Ulp. Reg., vi, § 9) was cut down by yustmian, 
though he allowed necessary expenses to be deducted unless the 
dowry consisted of other things than money, in which case the 
husband had only a right of detention until the amount was reim- 
bursed to him. In respect of useful expenses, yustinian substi- 
tuted the actio mandati or negotiorum gestorum, according to 
circumstances, in lieu of the deduction formerly allowed, and the 
husband could only indemnify himself for expenses falling under 
the head of luxury by removing any part of the property {jus 
tollendi) capable of being so dealt with (Cod. 5, 13, 5). 

O) had an interval of three years, within which to restore by 
thirds {annua, bima, trima die) things qua pondere, numero, 
mensurave constant. 

(7) had the beneficium competentia {see post, par. 2163). 

(8) could not be sued by the wife's heirs unless he (the hus- 
band) was in mora, 

(c) if he (the husband) was deceased and had left the wife any 
property, whether as heir, or by way of legacy, or fidei-commis- 
sum, the edict cU alterutro compelled her to elect between one or 
the other of her rights. 

If a special stipulation had been made with the husband as to the 
return of the dos the actio ex stipulatu was the proper form for en- 
forcing the claim. This being a stricti juris action the husbaad 
was bound by the exact terms of the stipulation, and could not avail 
himself of (a) O) or (7), the action passed to the heirs of the parties 
concerned, and the doctrine of election did not apply. 

yustinian merged the two actions under the name of the latter 
{ex stipulatu), msdcing it bonce-fidei {i.e,, when applied to the dos), 
the husband to have the beneficium competentice, and one year to 
restore other than immovables, but by way of security a tadt 
privileged mortgage over the property of her husband was held to 
exist in favour of the wife, i,e,, personal to her and her descendants, 
whilst her other heirs had only the ordinary mortgage. 

2143 (§ xxxi) Arbitraria actiones. As under the formula proce- 
dure {ante, par. 1983) so under the extraordinaria system, the 
judge after having fixed the amount of satisfaction due ex aquo d 
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bono made an order (jussus or arMtrium), which if not obeyed 
within a certain interval entailed condemnation quanti ea res erit. 
Amongst these arbitrariae actions was the — 

2145. Actio de dolo malo. This entailed infamy on the author 
of the fraud, or those who had profited by it, but not on the 
heirs. The condemnation was in sitnplum^ and it lasted for one 
year, after which only the actio in factum lay to the extent enriched. 
On account of the infamy involved, it could only be brought when 
no other means existed by which the interests of the injured 
party could be equally well protected, i.e., if the damage could not 
be met by the two other Praetorian remedies for doluSy viz., the 
exceptio dolo malt (which did not entail infamy) or the restitutio in in- 
tegrum, but this rule was not imperative and only served to guide 
the discretion of the magistrate, as in the case of the action quod 
metus causa (see ante, par. 2129). 

2149. ^^^^ clausula. If this express guarantee against dolus (de 
dolo malo cautio), e.g., ** Eaque sic recte dari fieri fide," or ** dolum 
malum abesse abfuHirumque esse," was included in a contract verbis 
it would be taken into account in the stipulatio action. The effect 
of this would be that the action would lose its stricti jiiris character 
(see post, par. 2260), and become incerta. For example, in the case 
of a claim for a stipulatio damni infecti {ante, par. 1313, 2), which 
the party who ought to make it had refused to give, the formula 
would be drawn up fictitiously, as if the stipulation had been made 
( . . . Quidquid eum Q. Licinium ex ea stipulatione L, Seio dare facere 
oporteret ex fide bona, lex Gall, cisalp., I, 20). The insertion of 
this clause was customary in some contracts as in the compromissum, 
and obligatory in a large number of praetorian stipulations. 

2150. Actio de eo quod certo loco. If there was a condition 
in a contract to the effect that the money should be paid 
in a certain place the creditor could only claim to be paid there, but 
the debtor might never appear at the place, so that there could be 
no in jus vocatio ; for though the forum at Rome, or at the 
domicile of the, debtor, would always be competent to deal with 
the question, still the judge in those places could not order the 
payment to be made except within the limits of his jurisdiction. 
This in a bonce- fidei action, or in a stricti- juris action with an inten- 
tio incerta, would be of no consequence, because the judge could 
take into account the difference of the place, but in a stricti juris 
action in respect of a res certa, as a fixed sum of money or a deter- 
mined quantity of things, as so much wine or oil, or such a slave, 
the judge could not order them to be paid at that place, nor could 
he take into account the difference of the place named in the con- 
tract, so that the creditor might be guilty of plus petitio {post, par. 
2154), and risk the loss of his action because loco plus petitur. 

In such a case the praetor met the difficulty by modifying the 
condictio in such a way that the intentio remained certa, but the 
action became arbitraria and the condemnatio incerta ex aquo et 
bono, so that the judge could estimate the amount of payment to be 

B B 
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made, taking into consideration the difference of place, or require 
proper security that the payment would be made at the place indi- 
cated. The formula in this action for a sum of money would pro* 
bably run, " Index esto: si paret Numtrium Negidium Aula Agerio 
centum Ephesa dare oportere, neque eo nomine Aula Agerio a 
Numeric Negidio satisfactum erii, quanti ea res erit comlemna" 

Errors in the damages ctaimed and causes diminishing the amount, 
2154. (§ xxziii) Hus petitio. This might occur in four ways, 
viz. : — 

(i) re, as if 10 aurei were due and 20 claimed. 

(2) tempore, as if the daim was made before the time or condi- 
tion was fulfilled. 

(3) loco, see ante, par. 2150, for the action specially introduced 
to avoid this difficulty. 

(4) causa, as if the plaintiff claimed one of two things when 
the option rested with the defendant, or the slave Stichus was 
claimed when only a slave was due. 

If this plus petitio occurred in the inlentio it was formerly fatal, 
for the claim of the plaintiff not being justified, the judge had no 
alternative but to absolve the defendant (si paret ... condemna; si 
non paret ... absolve), the result being that the right brought in 
judicio was extinguished either ipso jure (by novatio) or exceptionis 
ope {ante, par. 2046), and the right of action was at the same time 
destroyed (causa cadebat), but this was impossible in a bonce-fidd 
or stricti juris action with a formula incerta [ante, par. 1260), i,e,, 
where the intentio ran, quidquid paret dare facere oportere, because 
the plaintiff only claimed what should be deemed right, though, in 
the stricti juris action, plus petitio would hold where the intentio was 
certa even if the condemnatio was quanti ea res erit, for the judge 
had only to ascertain the value of the object claimed in the intentio. 

If the plus petitio existed in the demonstratio it would not have 
the same injurious effect unless the demonstratio was combined with 
the intentio {ante, par. 1971), for it is the intentio which determines 
the claim, sj\d.plus petitio in the condemnatio would damage the de- 
fendant, not the plaintiff, but the former could obtain rectification 
of the formula by means of a restitutio in integrum {ante, par. 
2015). 

2157. As under the extraordinaria procedure, the judge was no 
longer bound by the terms of the formula, these rules (which are 
detailed with care by Gaius, Inst iv, §§ 53 to 60) lost their rigour, 
and by a constitution of Zeno, Emperor of the East, A.D. 474 (Cod. 
iii, 10, I), the penalty for bringing an action before the time was to 
be double the first delay, no interest in the interval, and all the de- 
fendant's costs to be paid before the action was renewed. 

The result of the controversy as to the effect of bringing an 
action before the accomplishment of a condition precedent appears to 
have been that the plaintiff would be nonsuited, but permitted to 
renew the action at the proper time, and Justinian (Cod. iii, 10, 
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2, 2) made any other kind oiplUs petitio involve triple the damages, 
including triple the excess of the fees charged the defendant by the 
executores {ante^ par. 2128). 

2 161. (§ xxxiv) If the plaintiff claimed less than was due, he 
could only recover the balance by waiting, and bringing another 
action under another Praetor, otherwise he would be defeated by the 
exceptio litis dividua {postf par. 2276) ; but after the time of Zeno 
the judge could take account of the surplus in the same action and 
also correct a mistake^ as if one thing was claimed for another 
{e.g., Stichus for Erotes), or a right claimed by testament when it 
should have been by stipulation, though formerly in these cases the 
first suit would have been lost, and a second action necessary. 

2163. (§ xxxvi) The effect of the beneficium competentia was to 
prevent the plaintiff obtaining the full amount of his claim, for 
by means of the exceptio quod facer e potest [ante, par. 1946), the 
defendant could restrict it to the value of his property, and this was 
extended so as to mean that the debtor must not be left absolutely 
without means (ru egeat). This privilege was personal^ and did not 
pass to the heirs, but it could be claimed amongst others by — 
(a) ascendants sued by their descendants ; 
(i3) brothers as between themselves ; 

(7) patrons, or a patroness, or their children, or ascendants, 
sued by a freedman ; 

(8) married pei;sons as between themselves, and extended by 
Antoninus Pius to all claims, except those resulting from delicts, 
see antCy par. 2136 (7) ; 

(e) partners suing each other in the action /^^ socio ; 
\X) donors sued by donees, but the valuation of the donor^s 
property was not made until his debts had been deducted, so that 
the donee might not profit by the liberality as against creditors 
for value ; 

(ij) insolvent debtors making a cessio bonorum as against credi- 
tors and fide jussors ; 

{&) masters or fathers in respect of the peculium of a slave or a 
son. 

2167. (§ xxxix) Compensatio. The plaintiff's claim might also 
be diminished on the ground of set off", though, as this never extin- 
guished obligations, set off is not reckoned amongst the civil law 
methods oi solutio {ante, par. 1672). 

Modestinus defines compensatio as debiti et crediti inter se contri- 
bution and Pomponius explains the use of it thus, ** Ideo compensatio 
necessaria est, quia interest nostra potius non solvere, quant solutuin 
repetere (Dig. 16, 2, i, and 3). 

Gaius (Inst, iv, § 61 to 68) mentions three classes of cases in which, 
under the formula system, as existing in his time, the inconvenience 
of confining the judge simply to a sentence of condemnation or 
absolution in respect of the matter stated in the intentio, was got 
over by admitting a claim of set off, viz. — 
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(i) Bona Jidei zjcXxons, These generally involved obligations 
ultrO'Citroqutf and the judge had the power, ex officio judicisj to 
condemn only for what was equitably due (ex aquo et bono), and 
he therefore took into account what the plaintiff owed the de- 
fendant, whether the objects were of the same class or not, 
provided they were appreciable in money,^ and arose ex eadem 
causa, but not otherwise, for the judge could not inquire into 
matters outside the inteniio. 

(2) Argentarii cases. Bankers were required to restrict the 
intentio of siricti juris actions to a claim of the balance due on 
the running account with their client *^ si paret TiHum sibi{i.e., to 
the argentarius), x millia dare oportere amplius quam ipse TUius 
debet", so that if the banker claimed the smallest amount more 
than the exact balance due, he lost his action, for the intentio 
stated a fixed sum, and he had failed to prove it (see post, par. 
2190), but the set off to be allowed the defendant need only be 
in respect of the same kind of thing and must be susceptible of 
being balanced, e.g., money with money, wine with wine. 

(3) Deductio cases, of which the bonorum emptor is an example, 
for this purchaser of the debtor's estate {ante, par. 1 161), debet 
cum deductione agere, i.e., he could only sue those who were both 
debtors and creditors of the estate for the balance due to the estate 
after deducting the amount due to them by him as representing 
the bankrupt. This deduction was made in the condemnatio 
( Numerium Negidium Aulo Agerio condemna quod superest deducto 
eo quod invicem sibi defraudatoris nomine debetur), and therefore 
rendered it incerta, so that the plaintiff did not run the risk of 
plus petitio (as in the case of the banker), and it was immaterial 
that the deductio was in respect of a different kind of thing or that 
it included sums not yet due, for the judge probably had the 
power of making an allowance in favour of the plaintiff for the 
time still to run. 

The doctrine of compensation is also stated by Justinian (§ xxx) 
to have been admitted (or more probably the previous practice was 
regulated) by a rescript of the Emperor Marcus Aurelius, in re- 
spect of — 

(4) Stricti juris actions, to which the exceptio doli was opposed 
by the defendant. In these cases the fear of the consequences of 
the exception led to the set ^ being introduced, for if the excepOo 
doli was opposed negatively to the inttntio {ante, par. 1945) it 
would, if proved, necessarily release the defendant and destroy 
any further right of action on the part of the plaintiff. 

It may be presumed that the insertion of the exceptio doli was 
allowed as a mode of punishing the bad faith of the plaintiff when 
he had refused, during the course of the procedure in jure up to the 
litis contcstatio, to allow the formula to be so modified as to offer by 
compensatio'va. the intentio, ox deductio in \h& condemnatio, an equitable 
question for decision. Examples of the use of the exceptio doli in 
this way are to be found in — 
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(a) Actions in rem of the arbitraria class {ante^ par. 2143), 
and therefore ex cequo et bono, in which retentiottf rather than com- 
pensation, was involved, and the object was to reach the plaintiff 
by means of the defence, as e.^.y in the rei vindicaiio brought 
against a possessor in good faith^ when, if deductions were not 
allowed him ex eadem catisa by the plaintiff for expenses incurred, 
or for repairs, or for the produce consumed, etc. , the loss of the 
action might be entailed by the insertion of the exceptio de dolo 
malo (see antey par. 394, 398, 400). So, in respect of an indi- 
visible thing, as the legacy of a right of WAy» an exceptio doli 
could be opposed if the legatee, when vindicating it, did not offer 
to deduct the fourth part of its value in those cases where the 
heir was entitled to retain the quarta Falcidia (Dig., 44, 4, 5, i, 
Paul). 

In the case of the peiitio kereditatis the opinion prevailed that 
the judge could take into account and deduct the expenses in- 
curred by the possessor in good faith who was compelled to re- 
store the inheritance to the heir without the necessity of inserting 
the exceptio doli, though, by way of precaution, it might be relied 
upon by the defendant, until Justinian made the action bona 
fidei {ante, par. 2135). 

(/3) Actions in personam. In these the deductions ex eadem 
causa more nearly resemble compensation, as where the plain- 
tiff lost his whole claim in a stricii juris action, if being a pupil, 
a lunatic, or other person incapable of receiving payment with- 
out certain formalities, he re-demanded the debt already paid, 
without deducting the profit made by the first payment (see i^nte, 
par. 602, 2). So in the case quoted (Dig., 44, 4, 2, 7) by Ulpian 
(who lived after the rescript of Marcus Aurelius), as having been 
cited by yulianus (who lived anterior to that date), of a statu liber 
being bought as a slave, under the guarantee (stipulatio dupUe) 
against eviction, and giving the purchaser the sum (10 aurei) 
which was the condition of liberty. Upon the latter being evicted 
and suing the vendor under the stricti juris action in respect of 
the stipulatio dupla, the exceptio doli mali would defeat the action 
if the purchaser did not deduct the 10 aurei. 
2190. In these cases oi set off to stricti juris actions, if the plain- 
tiflF did not wish to run the risk of the exceptio doli by persisting in 
his whole claim, he could — 

(a) admit the deduction out of court and reduce the claim ac- 
cordingly ; 

(jS) insert a prascriptio {ante, par. 1940), by which, if he was 
in doubt as to the existence of the set off, he left it an open ques- 
tion for the decision of the judge, in an arbitraria action, how 
much was due to him ; 

(7) allow the reduction by way of compensatio in the intentio, 
for it appears from Cod. 4, 31, 5, that this mode of drawing up 
the formula was extended to other persons than argentarii (ante, 
par. 2167, 2), and the intentio might be rendered incerta by not 
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potting in a fixed sum, but using the words qmdquidpard amplius^ 
etc.; 

(8) allow the insertion of the defendant's counter-claim as a 
dedftctio in the candemnaiioy ante, par. 2167 (3) ; 

(c) give the stricti juris intentio a bonafidei character by draw- 
ing it up in the form quidquid paret dare facere oportete ex fide 
bona ampltus quam, etc. (see ante, par. 2149). 
If, however, the case came before the judge by means of 
a formula containing the exceptio dolt, and this exception was 
proved ; that is, if it was shewn that the assertion as to compen- 
sation advanced by the defendant was well founded, and that the 
refusal of the plaintiff to take notice of it had the character of 
dolus, the defendant was released from all obligation in respect 
of the matters at issue, though probably in all actions in which 
the question of compensation could enter, if, before sentence was 
passed, the plaintiff consented to give the defendant satisfaction, 
he would avoid the effects of the exception, but whether in jure 
or in judicio, the exceptio doli was the means of coercion by which 
the plaintiff was induced (from the fear of the consequences of 
its insertion) to take notice, in some way or other, of any just 
claim of set off advanced by the defendant. 

2197. It is probable that the compulsory compensation in actions 
stricti juris, resulting from the plaintiff submitting, after the time 
of Marcus Aurelius, to a modification of the formula under pain of 
the loss of the action by the exceptio doli, related to things of the 
same nature (ex pari specie), though voluntary compensations in- 
troduced with the consent of the plaintiff might be ex dispari specie, 
otherwise matters of the latter claiss claimed by the defendant could 
only be taken into account by the judge when included in the de- 
monstratio, as then the words qua de re agitur would cover them, 
and the terms of the intentio ** quidquid paret ex fide bona" sufficed 
to meet the case. 

2198. The extraofdinaria procedure gave increased facilities for 
the introduction of the principle of compensation, as, when the 
formula, together with its accessories, including the exceptio doli, 
was no longer demanded in jure, the judge ceased to be confined 
within the precise limits of his written instructions as to taking the 
set off into account and condemning the defendant only for the 
balance. Hence (a) the effect of the exceptio doli in entailing the 
loss of the action, if the bad faith of the plaintiff was proved, 
though existing in principle, became merely nominal, (/3) the con- 
dition that the set off should be ex pari specie and ex eadem causa 
disappeared, and (7) the question of compensation was further 
affected by the fact that the plaintiff could now also be condemned. 

Finally, Justinian (Cod. 4, 31, 14) gave the judge power in all 
actions (except as below) to take the defendant's set off into account, 
provided it was ascertained (liquida), so as to be capable of easy 
verification. 

2200. The ctctio depositi was, however, specially excepted from 
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the above rules, so that, e.g.y if a like sum was owed by the deposi- 
tor it could not be set oiF against the sum of money deposited with 
the depositee, for the thing itself is the object, the return of which 
is sought to be enforced. 

Tit viL Quod cum eo contractnm est qui in aliena 
potestate est 

220I. The rigour of the civil law principle of the non-liability of 
the paterfamilias for the acts of those in his power, whether slaves 
or free, was modified by the rules introduced in respect of — 

(i) Contracts and quasi-contracts^ for which, under Prcetorian 
law, the pcUerfamUias was liable when he had (a) given an order, 
express (action quod jussu) or implied (actions institoria, exercito- 
ria, tributoriaf and depeculio), or when he had {B) profited by the 
act of the slave or the son (action de in rem verso), 

(2) Noxal 2iC\xoTis (post, par. 2219). The civil \a.w, by creating 
these actions, recognised the obligations resulting from the delicts 
and quasi-delicts of persons cUieni Juris, on the ground that the 
paterfamilias should be liable at least to the extent of his rights 
of ownership over persons in his power. 

2204. The actions given under these heads were in reality only 
the ordinary direct actions modified to suit their indirect use, and 
hence they are called by the commentators actiones adjectitice quali- 
tatis. In the actions quod Jussu, institoria, and exercitoria, the 
change would only affect the first part of the formula, whilst the 
condemnatio would remain in solidum (as if the master had himself 
contracted), but the latter also would require to be modified in the 
actions de peculio et de in rem verso, and in noxal actions, so as in 
the one case to limit the amount, and in the. other to permit of 
abandonment {see post, par. 2212 and 2221). 

2206. (§ i) Jussus domini meant an order anterior to the slave's 
contract, but ratification was equivalent to a mandate, and there- 
fore sufficed to render the master liable in the action quod Jussu, 
and if the slave was only the instrument of the master, as where 
the latter directed that money borrowed by him should be paid to 
the slave for him, a condictio pure and simple would lie. 

2207. (§ ii) The actio exercitoria lay against a shipowner in re- 
spect of the contracts, etc., entered into by others with his slave or 
other person, as a freeman or the slave of another, or their substitute 
(even against the will of the shipowner), whilst acting by the owner's 
orders, as the commander (exercitor) of his ship, and was grounded 
on the principle that such engagements were looked upon as if 
made with the shipowner himself. 

2208. The cutio institoria lay, for similar reasons, against the 
principal, in respect of engagements entered into with his slave, or 
a freeman, or the slave of another (but not their substitute), acting 
as manager (institor) of some business (see ante, par. 1552). 

221 1. (§ iii) The actio tributoria was given against the master 
on the complaint of a creditor that the former had been guilty of 
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dolus in the division of the peculium, and any resulting profit, em- 
ployed in commerce by a slave with the knowUdge of the master, 
for it devolved upon the master to make the distribution, but he 
was only entitled to retain an equal and proportionate share with 
all the other creditors who had claims against the peculium. 

2212. (§ iv) The actio de peculio et de in rem verso was usually 
combined so as to form one action, f.^., the demofistratio and intentio 
stated the nature of the obligation contracted by the slave, tc^ether 
with the l^al claim resulting, whilst the condemnatio was double, 
for it directed the judge to condemn the master for the profit 
realised by him out of the peculium employed by the slave without 
the will of the master, and for the surplus to the extent of the 
peculium {see ante, par. 1935). 

The actio de peculio alone would recover the amount from the 
master to the extent of the peculium, where no profit had been 
realised by him, or the actio de in rem verso would enable the creditor 
to get the amount from the master to the extent he had profited 
where the slave had never had, or had not then, any peculium, or 
had died or been freed or alienated upwards of a (utilis) year. 

The judge did not examine into the value of the peculium, unless 
the master had not profited, and if the value was ascertained, any 
debts due by the slave to the master or to anyone in his power 
were deducted, though not debts due by the slave to his subordinates 
(vicarii), because, when paid they would still form part of the same 
slave's peculium. Necessary expenses incurred for the benefit of the 
master were held equivalent to profit realised by him, e.g., if his 
slave borrowed 10 aurei and paid 5 aurei to a creditor of the master, 
the latter would be liable for this amount in the action de in rem 
verso, but if the slave spent the other five the master would only be 
liable in the actio de peculio to the extent of the slave's pecu- 
lium, 

2215. The creditor would be guided by the particular circum- 
stances of the case as to using the ctctio de peculio et de in rem, verso, 
and thereby foregoing his right to any other available action. The 
actio de peculio had the advantage that in it the rule applied melior 
est conditio possidentis, so that the master was always preferred to 
any other creditor, and a creditor, after being paid, was not liable 
to the other creditors having claims on the peculium. The actio de 
in rem verso involved proof that profit had been realised by the 
master, yet if this could be done the creditor might get the whole 
amount due; whereas in the tributoria, the creditors could only 
come upon that part of the peculium employed in the business, and 
a creditor on receiving pajnnent by its means had to give security 
that he would meet the claims of the other creditors on their apply- 
ing for their distributive shares; though, on the other hand, this 
action had the advantage that all the creditors were placed upon 
an equal footing with the master and with each other. 

2216. (§ vi) The above remarks apply equally to children in 
power, with the addition that the paterfamiluu was liable also out 
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of his son's peculiunty in respect of an obligation contracted by the 
son for another person, though the master was never liable for the 
slave's mandate or fidejussory contract for another person than him 
(Dig., I5» 1} 3* 9f Ulpian), but a limitation of the father's liability 
existed under the — 

2217. (§ vii) Senatus consuUum Macedonianum, This enactment, 
the text of which is given by Ulpian (Dig., 14, 6, i), was passed, 
according to Tacitus (Ann., 11, 13), in the reign of Claudius; or, 
according to Suetonius (Vesp., 11), in that of Vespasian^ and it 
derived its title either from Macedo^ a famous money-lender, or from 
the name of a young spendthrift. It applied to the mutuum con- 
tract, and under it, if money was borrowed by a descendant, the 
loan was not annulled {ante, par. 141 1 and 1807) ; but the action 
brought in respect of it against a son or grandson, daughter or 
granddaughter (in or out of power), or against the father or ancestor, 
was either refused (when the s. c. Maced, directly applied), or, if 
the facts were doubtful, an exception was allowed the defendant, as 
when, e.g,,, the lender bona fide thought the borrower a pater- 
familiaSf but whether referring to the denial of the action, or the 
allowance of the exception, the expression used was always the 
exception of the s.c. Maced, 

2.2.\2i, (§ viii) In lieu of any of the above actions the direct civil 
condictio could be brought against the paterfamilias when the con- 
tract or quasi-contract made with the slave, or other person in 
power, was of such a nature as to be capable of reduction into the 
pursuit of ^a stricti juris unilateral obligation, for the jurisprudents 
finally admitted that a condictio would lie against a person who 
had acquired, without just cause, the property of another, or had 
profited by it, whether voluntarily or involuntarily, by himself or 
another. In this case the action was based, not on contract, but 
on the fact of the defendant having been enriched by the property 
of another, though owing to the peculiar character {ante, par. 1965) 
of the condictio, it was unsuitable in cases where the actions empH 
or venditi, locati, or conducti, pro socio, prcescriptis verbis, etc., etc., 
applied, and therefore those actions would have to be used with 
the modification necessary to make them indirect Praetorian actions, 
^uodjussu, institoria, exercitoria, or de peculio et de in rem verso. 

Tit. viii. De Noxalibus actionibus. 

2.2.\(^, The term noxal indicates, not a peculiar kind of action, 
but the quality attached to an ordinary action when given against 
the master or pcUerfamilias on account of the obligation resulting 
from the delicts of slaves or filii-familicu, i.e., it denotes the modi- 
fication (e.g., nisi ex noxali causa servum dedat) by way of alter- 
native condemnation accompanying the various actions for delicts, 
such as furti, vi bonorum raptorum, injuries, ex lege Aquilia, 
etc. 

2220. ( § i) Noxa is defined as corpus quod nocuit (id est servus), 
and noxia (or also noxa) as ipsum maleficium, veluti furtum. 
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damnum^ rapina, injuria (see part i, Twelve Tables, viii ; part ii, 
par. 208, and anU^ par. 2204). 

2221. (§ iii) The master could avoid the action by abandoning 
his slave whilst the proceedings were in jure, and so, when in 
judicio, he could claim his discharge from liability if the abandon- 
ment was made (or, without any niult on his part, it became im- 
possible to make it) after the action was brought, or sentence 
had been passed, as the right of abandonment was the means placed 
in the hands of the master to avoid the penalty (infaculiate salutio' 
nis) according to the terms of the condemnation, e.g., "Jhfdlium 
Mavium LuctO' Titio in decern aureos condemno, aut noxam dederi\ 
still the noxal action was not arbitraria (except by analogy), for 
there was no previous order (jussus) of the judge. 

2222. A single mancipation served to abandon a son (see ante, 
par. 166) because it was held, according to Gains (Inst., iv, § 79) 
and the Sabinians (in opposition to the Proculians), that the clause 
in the Twelve Tables, in respect of the three mancipations, only re- 
lated to voluntary agreements. 

When the son had satisfied the creditor, into whose power he had 
fallen as the result of a noxal action, he became sui juris; and so, 
if a slave could find the means of satisfjring the master to whom he 
had been abandoned, he became free by the aid of the Praetor, in 
spite of his former master, as the abandonment was equivalent to 
a transference of the ownership in perpetuity. 

2224. (§ v) All noxal actions followed the delinquent (omnis 
autem noxalis actio caput sequitur), hence from noxal they might 
become direct, and vice versd {ante, par. 1793, 2, a), and noxal 
actions were given against the master rather as tht possessor than as 
the owner of the slave, and therefore if the slave had taken flight, 
or was possessed by another, so that abandonment was impossible, 
the action would not be allowed. 

2225. (§ vi) As natural bonds {ante, par. 1280) do not seem 
to have been extended to the case of delicts, there could be no ob- 
ligation existing between the master and the slave, and therefore no 
noxal action would arise, even if after the delict had been com- 
mitted by the slave against the master, the slave passed into the 
power of another or was freed. The same rule applied if the slave 
was freed or alienated after the master had committed a delict to- 
wards him, and Justinian adopted the opinion of the Sabinians, 
that if the slave came into your power after having, whilst in the 
power of another, committed a delict against you, the right of 
action was extinguished, although the Proculians held the action 
to be only dormant (Gai. Inst., iv, § 78). 

2226. (§ vii) The use of noxal actions, in respect of children, fell 
into disVise, as being inconsistent with the feelings of the age, and 
direct actions were allowed against the children themselves (see 
ante, par. 153 and 1298). 
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Tit iz. Si quadrupes pauperiem fedsse dicatur. 

2227. Pauperies was defined as damnum sine injuria fatieniis 
datum, and therefore denoted the damage caused, without wrongful 
intent, by an animal devoid of reason. 

The actio de pauperie, under which the owner of the animal 
causing the damage was compelled either to abandon it or repair 
the damage, was a peculiar action of a noxal character and existed 
by itself. It was derived from the Twelve Tables (viii, § 6), though 
only quadrupeds are there referred to, but jurisprudence extended 
this to include all kinds of animals, whether quadruped or biped, 
provided they were under the power of man, whilst a utilis adtion 
was available in the case of wild animals, whose ferocity was by 
nature untamable, unless the animal, after doing the damage, had 
recovered its liberty, in which case no action lay, for the owner 
had ceased to have property in it and could not abandon it. 

(§ i) Independently of the above action, and concurrently with 
it, another action lay under the yEdilitian Edict when, contrary to 
its provisions, a dog, boar pig, wild boar, bear, or lion, had been 
kept near a public highway, the penalty being in the discretion of 
the judge if a free man was injured, otherwise the damages were 
assessed at double the amount of the injury sustained. 

Tit X. De lis per quos ag^ere possumus. 

2228. The power of representatiofi was gradually developed as 
follows : — 

(i) Under the legis actiones the principle of non-representation 
was in full force unless the person was acting (a) pro popuio, 
{$) pro libertatey (7) pro tutela, (8) ex lege Hostilia for prisoners 
in the power of the enemy, or persons absent on business of 
the republic, or on behalf of minors in the tutorship of such 
persons, («) for a peregrinus, as when a citizen brought the actio 
repetundarum for him, ({*) as a vindexy i.e., undertaking the cause 
of, and becoming surety for, a defendant 

(2) Under the formula system the inconveniences of non-repre- 
sentation were at first remedied by allowing a cognitor to be ap- 
pointed in the presence of the magistrate and the adversary, 
either specially, e. g., in the vindicatio of an estate, (Plaintifi) 
**Quod ego a te fundum peto, in earn rem Lucium Titium tibi 
cognitorem do**; (Defendant) **Quando tu a me fundum petis in 
eam rem Publium McezHum cognitorem do"; or generally, e.g, 
(Plaintiff) **Quod ego tecum agere volo in eam rem L.T. cognito 
rem do"; (Defendant) ** Quando tu mecum agere vis, in eam rem 
P.M. cognitorefn do". If the person so appointed were absent, he 
was not a cognitor until he knew of and accepted the office 
(Gai. Inst, iv. § 83). 

In later times a procurator could be appointed by a simple 
mandate, but he then acted according to the mandate rules {ante, 
par. 1550 and 1669), i.e., in his own name, at his own risk, and 
took upon himself the result of the triaL Hence, he was called 
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the dominus litis, and was required to find security that his acts 
would be rati Bed. In the same way the negotiorum gestor, the 
ttitor (in the cases where the Legis actio pro tute/a did not apply), 
and the curator, were admitted to sue in their own name, though 
the last two were not generally required to find securi^ nnlfMss 
they were defendants (see post, par. 2237). 

2233. Formula Rutiliana, The modified formula introduced 
by the Praetor Publius Rutilius (? B.C. 100), containing the 
name of the principal in the intentio, whilst the name of the repre- 
sentative appeared in the condemnatio, ran thus: {e.g., Lucius 
Titius acting for Publius Maevius), Si paret Nunterium Negidium. 
Publio Mievio sestertium X millia dare oportere, judex Nunterium 
Negidium Lucio Titio sestertium X millia condemna, si non paret 
absolve (Gai. Inst., iv, § 86); but in the actio judicaii, where z.cog- 
nitor was employed, the result was for or against the principal, and 
by the time of Alexander Severus this was' allowed also in the case 
01 a procurator prcBsentis, ue., appointed by the principal in person, 
apud acta. 

(3) Under the extra-ordinem procedure the power of repre- 
sentation was further developed by assimilating Ha^ pf ocurator to 
the cognitor, and under Justinian the latter did not exist. The 
procurator was appointed by mandate without any formalities, 
and he might be absent or the appointment made without the 
knowledge of the adversary. Only the procurator who, as a 
negotiorum gestor, was acting without a mandate (and then called 
a defensor), was liable to give the security ratam rem dominum 
habiturum or judicatum solvi, and on the subsequent ratification 
of his acts the actio or exceptio judicati was given against the/fw- 
cipal, just as in the case of a procurator acting by mandate. 

2236. The actio judicati (post, par. 2274) was given for or against 
iht pupil if the tutor had fulfilled a compulsory duty, but it would 
lie for or against the tutor himself if he had acted as a representa- 
tive when he need only have completed the persona of the pupil by 
giving his auctoritas, and the same rule applied to the curator of a 
minor of twenty- five years, though the action was always necessarily 
given for or against the curator of a lunatic. 

Tit. xi. De satisdationibus. 

2237. The kind and extent of security required before an action 
could proceed, varied with the nature of the action, and the period 
in the history of Roman law. 

(i) In actions /» rem formerly the interim possessor (ue.^ the 
defendant) gave the security called — 

Cautio judicatum solvi, by which the defendant and his 
sureties guaranteed (a) that the litis cestimatio, i.e., the ^esti- 
mated value of the property should be paid by the defendant if 
he was unsuccessful and did not restore the property, (jS) that the 
defendant would appear to defend the action. If the defendant 
refused to give this security an interdict (post, par. 2316) trans- 
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ferred the possession to the plaintiffs on the latter giving the 
security. When a procurator was employed he had to give 
similar security, though this was not the case with a cognitor, as, 
when acting as defendant, his principal was bound to give it for 
him. Hence, if the party in possession failed in the suit, and 
did not restore the property, or pay its estimated value, the other 
side could sue both him and his fidejussors, either in an action 
ex stipulatu based upon the cautioy or ex judicato based upon the 
judgment. 

The plaintiff did not give security, but a procurator acting for 
him had to find sureties that his principal would ratify his acts 
(ratain rem dominum kabiturum, Gai. Inst.,>iv, § 98, and ante, 
par. 2228, 2), otherwise there would be no protection against the 
principal himself subsequently bringing another action, for 
though in the case of a cognitor the right of the person repre- 
sented was ipso jure extinguished, this was not so in the case of 
a procurator, even after the time when (if acting under an express 
mandate) he was put on the same level as a cognitor, and the 
right of the principal to bring an action could only be defeated 
by the exceptio doli or that reijtidicatce. 

(2) In actions in personam the rules as to the plaintiff were as 
above, and the defendant was only obliged to give the cautio 
judicatum solvi if he was acting for another, when in all cases it 
must be given, either by the representative or the real defendant 
for him, according to the rule nemo defensor in aliena re sine 
satisdatione idoneus esse creditur, 

2239. (§ ii) After Justinian, whether in real or personal SiCtions, 
the defendant was only called upon to give the security which re- 
presented the vadimonium of the formula system (ante, par. 2034, 
5), and called — 

Cautio judicio sistendi, i.e., an undertaking that he would appear 
to defend the suit. This might be done by a surety (fidejussor 
judicio sistendi), or by a promise on oath (juraioria cautio), or a 
simple promise (nuda promissio), according to the rank of the 
individual, but if a procurator was employed, whether as plaintiff 
or defendant, without an express registered mandate, or confirma- 
tion of the appointment by his principal in judicio, security had to 
be given by the procurator that the real plaintiff would ratify the 
action, and the same rule applied to tutors and curators if another 
person was employed by them to defend the action. 

2241. (§ iv) If the defendant was present he could at once enable 
the procurator to act for him either by appearing before the judge 
and confirming the appointment by binding himself in a stipulation 
judicatum solvi, or by becoming extra-judicially the fidejussor of his 
own procurator, but in either case the defendant s property was 
pledged, and the obligation descended to his heirs. In addition, 
the defendant must give an undertaking that he will present himself 
to hear sentence pronounced, and in default his fidejussor would be 
liable to pay the amount of the judgment. 
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If the defendant was not present any person could undertake his 
defence on giving the security judicatum solzn. 

Tit ziL De perpetnis et tempoFalibus actionibus et quae 
ad heredes et In heredes transeunt. 

2242. Under the formulary system an important distinction ex- 
isted between — 

(a) The length of time which might elapse before the action was 
barred after it had been commenced by the delivery of the formula 
to the parties. In respect of this the effect of the litis corUestaHo 
(ante, par. 2034, 7) was to render the right acquired under it 
perpetual and transmissible for and against heirs until the lex 
ytUia Judiciaria (GaL Inst., iv, § 104) limited the time to eighteen 
months. 

(/3) The time within which the right of action was barred. As 
the period differed in different cases a division of actions into two 
classes resulted, viz. : — * 

(i ) perpetual, consisting of civil actions, i,e., those founded on 
a law, a senatus consultum, or a constitution, with some excep- 
tions, e.g,, the action against sponsores and fidepr&missores was 
barred after two years by the Lex Furia (ante, par. 13S4), and 
the action de lege Julia repetundarum (post, par. 2362) after one 
year when brought against heirs. 

In the lower Empire Imperial constitutions barred all actions 
(real or personal) if they were not brought within thirty years 
after the event which had given rise to them, though in some 
exceptional cases the time was extended to forty years, e,g,, in 
the case of the actio hypothecaria, when the property remained in 
the hands of the debtor (so that this action lasted longer than the 
action for the debt itself, an anomaly explained by the fact that 
the natural obligation which subsisted after the extinction of the 
debt sufficed to keep alive the claim in respect of the mortgage) ; 
but the term perpetual continued to be used as a mode of dis- 
tinguishing the thirty years action from those becoming barred 
at a shorter period. 

(2) temporary, ue,, barred after one year, and consisting of 
prcetorian actions, with some exceptions, e.g., the euiio furti 
manifesti, the actions given to the bonorum possessor and to the 
emptor bonorum, as well as the actio Publiciana, and generally 
actions in pursuit of the thing, which were perpetual probably 
because they were derived by analogy from the civil law, but not 
actions of the rescissoria class {ante, par. 2077), because they were 
created in opposition to the rules of the civil law. 

2246. (§ i) The transmissibility, or not, of actions for or against 
heirs made another division, e.g. — 

Penal actions, such as the actio furti, vi bonorum raptorum, in- 
juriarum, or damni injuries, did not lie against the heirs of the 
delinquent, and the rule applied to mixed actions, i^e,, those poena d 
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rei persequenda, but not to rei persecutorue penal actions, for these 
were given against heirs (see ante^ par. 1726, 3), and in any case 
the heirs were liable to the extent benefited, though not to the 
punishment They could be brought by the heirs of the plaintiff 
except the actio injurtarum^ the actio de inofficioso testamento^ and 
other actions founded on a personal offence. After the litis cott' 
testatio, however, penal actions pass both to and against heirs {ante, 
par. 2034, 7). 

In actions founded on contract the heirs of the deceased were not 
liable in the cases cited by Gaius {^m^X, iv, § 11^) of the adstipuiator, 
sponsor, and ^epromissor, but these classes of sureties had disappeared 
prior to Justinian, and the passage (aliquando ex contrctctu actio 
contra heredem non competit) copied by him from Gains is, therefore, 
inaccurate, for the heirs were responsible even for the dolus com- 
mitted by the deceased whether they had profited or not, except 
in the case of necessary deposit (see ante, par. 1220), though in the 
case of actions stricti juris, as a charge of dolus could not be in- 
cluded, recourse would have to be had to the actio de dolo, which 
would not lie against heirs unless they had profited by the fraud. 

Tit. xiii. De Exceptionibus. 

2248. The use of exceptions resulted from — 

(a) Pratorian equity, which, when creating the formula system, 
introduced them for the purpose of correcting the rigour of the 
civil law, but subsequently additions were made to them by — 

(/3) laws, e.g., lex Cincia (see ante, par. 566) ; lex Julia (see 
as to the exception, ** nisi bonis cesserit" , post, par. 2284); lex 
Falcidia (as in the case cited, ante, par. 2167, a), though usually 
the effect of this last law was to mwolve plus petitio if the legatee 
claimed more than his due. 

{y) senatus-consulta, e.g., s, c. Velleianum, Macedonianum, 
Trebellianum (ante, par. 959, 1411, 2217). 

-(8) constitutions, e.g, — the rescript oi Hadrian as to the excep- 
tion, **«' non et illi solvendo sint", which could be opposed to 
the claim of the beneficium divisionis, when the insolvency of 
some of the fidejussores was disputed {ante, par. 1392) — the re- 
script of Marcus Aurelius as to cblus, and set off in stricti juris 
actions (ante, par. 2167). 

(e) civil law, as where an exception was allowed to be opposed 

to diprcBtorian action, e.g., the exception y«j/z dfommw against the 

^nbticiand actio (ante, par. 2073, 2), the s, c, Velleianum against 

the praetorian actions constitutum or hypotheca (ante, par. 141 1.) 

The insertion of an exception by the defendant was not equivalent 

to an admission of the plaintiff's inientio, and the plaintiff must 

therefore prove his claim, after which the defendant had to prove 

his exception (reus in exceptione actor est. Dig. 44, I, I, Ulpian). 

The object of the exceptio was to give the judge an opportunity 
of examining into the facts connected with it which he could not 
otherwise do, and it would therefore be required in stricti juris 
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actions as well as in those arhUraria (inclading real actions) and 
m factum and penal actions, but it would be unnecessary in bofUB- 
fidei actions, which from their nature gave the judge this power (see 
part ii, par. 280, and ante^ par. 1945, 1983). 

2258. If the facts were sufficient to justify the Prsetor in refusing 
an action altogether, but some doubt arose as to their existence, 
he would not take upon himself the verification of the facts, 
but, putting the doubt into the form of an exception, send the 
case before 2^ judge^ as, e,g.^ in the case of a disputed oath (post^ 
par. 2265). 

The examples given by Justinian of exceptions include the — 

2259. (§ i) Exceptio meius causa. This plea was drawn up in a 
general form (si in ea re nihil metus causa factum est), and, there- 
K>re, it was said to be in rem scripta (ante, par. i960), for, as the 
violence was often done by unknown and disguised persons, the ex- 
ception was grounded on the fact of the consent or other act of the 
injured person having been metu coactus, and was directed against 
the violence itself whoever might be the author. 

2260. Exceptio doli mali. This could only be used against the 
person who had committed the dolus (including his heirs and succes- 
sors causa lucrativa), for the exception was not inserted for the pur- 
pose of obtaining a penalty, but was in respect of the subject matter 
of the action in which fraud was involved (dolo inducius), as in the 
example given, ante, par. 1945. As ^(p/«j comprised everything con- 
trary to good faith, it necessarily included violence and error, and 
these pleas (ante, par. 2259 ; post, par. 2261) were, therefore, only 
special forms of the exceptio doli, so that the latter would cover them, 
except that if the adversary himself (or his heirs, etc. ) had not been 
guilty of the violence this exception would not lie, though as the 
terms of the exceptio doli included past and present acts it included 
the fact of claiming the thing if this was contrary to good faith, and, 
therefore, could be used in the case olset off, etc. (see ante, par. 2167). 

This exception, when inserted in a formula stricti juris (ante, par. 
2167, 4), did not transform the action into a bonce fidei suit, though 
the clausula doli did so {ante, par. 2149); but this latter was a 
special clause inserted in the intentio and was distinct from an excep- 
tio or replicatio doli. The two texts (repliccdio doli opposita bona 
fidei judicium facit. Cod. 8, 36, Const. Antoninus ; Doli non in- 
utiliter opponetur exceptio; bonce fidei autemjudicio constituto, etc , Dig. 
39, 6, 42, Papinian) relied upon for the opposite view only indi- 
cate that by the insertion of the exceptio or the replicatio doli, the 
judge had the power, as far as these exceptions permitted, to 
inquire into the good faith of both the plaintiff and the defendiant, 
and to this extent the action became ultro citroque and, bona fidei, 

2261; Exceptio in fctctum composita. This was merely a form 
into which other exceptions could be thrown for the purpose of 
limiting the judge to a fact only, without any question of law being 
involved (like actions of the same character, ante, par. 1971, I979t 
1982, as, for example, the exceptio doli **si nihil in ea re dolo actoris 
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factum sit^\ would be reduced to the statement of a fact by wording 
it, £.£., **if the plaintiff did not cause it to be believed that the ob- 
ject for which he stipulated the sum of ten thousand sesterces was 
made of gold, whereas the material was brass". It was used in 
cases of error because the facts often required to be set out in a 
narrative form, as in the case given above, where a stipulation i,e.f b. 
contract stricti juris, had resulted from grave error (errore lapsus )j 
rendering the enforcement of the promise inequitable, and making 
the act of the adversary in taking advantage of it equivalent to dolus 
(see ante, par. 1370). All questions oi dolus or violence could be 
stated in this form and vice versd, and the exception would have to 
be drawn up in this way where a patron or ascendant was involved, 
as in that case an exception attacking his character could not be 
employed. 

2263. (§ ii) Exceptio nonnumeratapecunia, TYihyres in factum 
composita, and might be included under the general head of the ex- 
ceptiodoli. It met the case of, eg., the lender having for additional 
security first stipulated for the return of money lent, and then bringing 
an action on the stipulation, although the money had never been de- 
livered. As to the special peculiarity in respect of the burden of 
proof in the case of this exceptio see ante, par. 1435. 

2264. (§ iii) Exceptio pacti conventi. This was also in factum 
composita and could equally be included under the exceptio doli if 
preferred. It was unnecessary in such actions zsfurti or injuriarum, 
because by the Twelve Tables the agreement itself extinguished the 
action (see ante, par. 1705 and 1945). 

2265. (§ iv) Exceptio juris-jurandi. This was also in factum 
composita, and as the oath was a special kind of pact, it might be 
replaced by the exceptio pacti conventi or doH (see ante, par. 2109). 

2267. (§ v) Exceptio rei Judicatce vel in judicium deductcB, This 
was based upon the maxim res judicata pro veritate accipitur, and at 
the time of the Legis actiones, if a suit was once tried, the right of 
action was exhausted. 

Under the formula system, in the case of a personal action, drawn 
up in jus, and of the legitimum judicium class, the novatio effected 
by the litis contestatio extinguished the personal obligation of the 
debtor sued, and the novatio resulting from the condemnatio extin- 
guished this last novatio ; hence as the original obligation had dis- 
appeared, the action could not be renewed, but in other cases a fresh 
action could put the same question in dispute, and as the judge 
when simply verifying the intentio in the second action would have no 
power to consider anterior judgments, it would be necessary to 
insert the exceptio rei judicata (si ea res judicata non sit)^ or, if the 
sentence in the first action had not yet been given, the exceptio rei in 
judiciufn deductce (si ea res in judicium deducta non sit) (see ante, 
par. 2046, 2051). 

It is probable that the exception had to be formally inserted in 
bonce fidei actions also, as it would not be included under the ex- 
pression ex fide bona^ for the exception protected both bjad and good 

c c 
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prior judgments until set aside by appeal or otherwise, and undct 
yustinian there being no navatio resulting from either the action or 
the sentence, the suit could in all -cases be renewed, and therefore 
this mode of defeating the claim would be required, though, as the 
system was extra-ordinem, there was no actual insertion of the ex- 
ception in a formula, and the judge could at once consider both the 
claim and the defence. 

In order that the exception might apply, it was necessary that the 
new action should raise — 

( 1 ) the same question, ue,^ involve the same thing and the same 
claim about the thing, and be 

( 2) between the same persons, though the form of the action 
might be different. 

But if the new action was founded on another right, the exception 
would not hold, as for example if the plaintiff having lost a vindi- 
catio sued by condictio, for he would now be claiming as a creditor, 
whereas at first his title wa& based on ownership. 

2274. Actio judiccUu If the fact oi judgment having been given 
was disputed (xt qucercUur judicatum sit necne) this action could be 
brought to determine the point (see ante, par. 2033), and if the de- 
fendant lost the suit the condemnatio was double, 

2276. (§ viii) After an action had commenced, the character of 
an exception was always the same, but, whilst still in the hands 
of the defendant, i.e., before action, and in respect of their use as 
a means of defence should an action be brought, exceptions may 
be divided into — 

(i) perpetuce et peremptorice, i.e., those which may be used at 
any distance of time (perpetual) and always with decisive effect 
(peremptory), {qua semper agentibus obstant et semper rem^ de qua 
agitur perimunt) so that the plaintiff could not avoid them by 
postponing his action. Such are the exceptions doli tnali, quod 
metus causa, pacti conventi {Cum ita convenerit ne otnnino pecunia 
peteretur) though the actions corresponding to the first two were 
temporary in that they had to be brought within a certain time 
after the discovery of the dolus, &c. (see ante, par. 2129 and 2145) 
and hence the adage, Temporalia ad agendum, perpetua ad exci- 
piendum, 

(2) temporales et dilatorice, i.e., those which prevented the de- 
fendant being attacked within a certain time, and therefore had the 
effect of compelling the plaintiff to postpone his action {Qua ad 
tempus nocent et temporis dilationem tribuunt). Such are — the ex- 
ception pacti conventi cum ita convenerit ne intra certum tempus 
ageretur — the exception against the division of actions {litis divi- 
duce) which could be opposed to a plaintiff who, after suing for 
part of a debt, sued for the balance during the same praetorship 
{ante, par. 21 61) — the exception against the separation of actions 
{ret residua) which could be inserted by the defendant if a plaintiff 
who, having several claims against him, after having brought 
some actions, attempted, during the same praetorship, to bring 
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the remainder, which he had postponed in order that they might 
come before another set oi judices (Gai. Inst., iv, §§ 56, 122). 
Formerly, if the action was brought within the time, and defeated 
by the dilatory plea, it could not be recommenced (neque post 
tempus olim agerepoterant)^ for the Praetor, on the ground that the 
right of action was gone by its having been already before the 
court, would (a) refuse the action altogether, or (jB) if there was 
any dispute about the sentence, he would allow the insertion of the 
exception rei judicata:^ or (7) if the action was pending, so that no 
judgment had been pronounced, then the exceptio rei in judicium 
deductce. Justinian, however, placed the case under the constitu- 
tion oi Zeno (ante, par. 2157) with regard to claims made before 
they were due, i.e., a penalty of double the delay fell on the 
plaintiff, together with all the costs incurred by the defendant in 
consequence of the action to which he had been subjected before 
the time. 

(3) dilatorice ex persona, i.e., exceptions grounded on the inca- 
pacity of the person appointed to sue, and therefore dilatory in 
the sense that they involved the time lost before the plaintiiF could 
avoid them, by substituting another person, as in the case of the 
Procuratoria and cognitorice exceptions, which were allowed to be 
inserted when a procurator or cognitor was appointed who had 
not the power to act in such a capacity, e.g., a soldier or a womain, 
but the incapacity arising from the infamy of the person ap- 
point/;/^ or appoint^^ fell into disuse, and was abolished by 
Justinian {steante, par. 1669). 

Tit. xiv. De Replicationibus. 

2283. The rules relating to exceptions apply equally to replica- 
tions, for the latter are exceptions to exceptions (see part ii, par. 
280) as e.g. if to the defendant's exceptio pcuti conventi not to sue, a 
replicatio was inserted by the plaintiff of a pact agreeing to set aside 
the former pact, but the plaintiff was not allowed to meet an exceptio 
doli by a replicatio doli, for otherwise he might gain the action in 
spite of his own fraud, ^d hence when dolus existed on both sides, 
that of the plaintiff was punished (Dig. 44, 4, 4, 13, Ulpian). 

The defendant could reply by the dupliccUio, the plaintiff by the 
triplicatio, and so on. 

2284. Exceptions were called — 

(l) rei cohcerentes when they resulted from the thing itself so as 
to affect the right to claim it, and were therefore open, not only 
to the debtor, but to all those liable as fidejussors for him. Such 
was the case with exceptions based upon pacts in rem, i.e., made 
in respect of the thing, as e.g., a. general pact not to sue, and so as 
to the exceptions rei judicata, doli, jurisjurandi, or vi, and the 
debtor was interested that his sureties should be able to use them, 
for if the fidejussors were compelled to pay, they would come 
upon him by the actio mandati for reimbursement, though, if the 
fidejussors had acted in that capacity from motives of liberality 
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and with a view to make him a gift {donandi animo) they could 
not avail themselves of the exception, for they would not in so 
doing be indirectly compelling the debtor to pay. 

(2) persona coharentes when they resulted from some personal 
circumstance which was exclusive to the debtor, so that they only 

J)Totected him, his heirs and successors, and were not available 
or fidejussors, as in the case of pacts made in personam, i.^., in 
respect of the particular individual as, e.g., that the debt shall not 
be demanded from such a person, in which case not even the heirs 
are included, and therefore the fidejussors would be liable, even 
though they could come upon the debtor, for this must have been 
foreseen, similarly the exception **nisi honis cesserit^'* was only 
open to the debtor who had assigned all his property for the 
benefit of creditors {ante, par. 2024), and could be opposed to 
the fidejussors themselves, and so of the exception ^uodfacere 
potest {ante, par. 2163). 

2287. Prascriptiones in the original sense {ante, par. 1940) did 
not exist "^srAtx Justinian, and the term, after becoming synonymous 
with exceptiones, subsequently denoted specially the exception result- 
ing from possession longi temporis. 

Tit. XT. De Interdicts. 

2288. For the origin and nature of interdicts see part i, par. 290, 
part ii, par. 285. 

Under Justinian, as the system of a praetor appointing a judge by- 
means of a formula had been suppressed, and as the party who would 
formerly have applied to the praetor for an interdict, would now go 
direct to the judge for the protection of his interests, the interdict 
lost its character, and only gave rise to an action in the sense that 
the suit would be conducted before the judge as if it was an action 
of the utilis character based upon an interdict. 

2297. (§ i) Prohibitory, restitutory, exkibitory interdicts. 

The classification of interdicts as {i) prohibiioria, (2) restiiutaria, 
(3) exhibiioria, arose from the final formula of the first being Vim 
fieri veto (or veto), of the second Resiituas, of the third Exkibeas, 
and the difference appears to have exercised some influence on the 
subsequent trial (see post, par. 2325). 

2298. Examples of Xht formula used by the praetor will be found 
in the fragments from the works of Ulpian, inserted principally in 
the forty-third book of the Digest of Justinian. Amongst these are 
the text of the interdicts relating to — 

Sacred objects, e,g., the interdict forbidding any damage being 
done in a sacred place, " In loco sacro facere inve eum immittere 
quid veto'' (Di^. 43, 6, l). 

Religious objects. In respect of these, the right of interment 
was protected as well as the right of raising a sepulchre. 

Public matters. Under this head a great number of interdicts 
existed, e,g,, those of the prohibitory class preventing damage 
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being done in public places^ or in public ro<ids and ways ; of the 
restitiUory class, as to restore, i,e. , to repair the damage done, or 
to protect the right of user of the public way, or to compel the 
dedication of the way to the public, the praetor being guided in 
these matters by the maxim, Viam publicam populus nan utendo 
amitterenon potest (Dig. 43, 1 1, 2, Javolenus). So ptohUntory . 
interdicts forbade anything being done tending to impede the 
navigation of public rivers, or to changing the course of running 
water, and others, of the restitutory class, compelled the re-esta- 
blishment of things in the way the public had hitherto enjoyed 
them, and so other interdicts protected the right to navigate 
rivers and public lakes, as well as to load and unload ships on 
their shores. 

2301. Personal exhibitory interdicts. Recourse was had to these 
in cases where the absence of any pecuniary interest prevented the 
use of the ad exhibendum action (Dig. 10, 4, 13, Gaius). Amongst 
these interdicts were included the following, viz. : — 

De libera hamine exhibenda, i.e,, an interdict designed to secure 
individual liberty, like the English writ of habeas corpus. Under 
it the praetor ordered the immediate production of a freeman bv 
whomsoever detained, ** Quern liberum dalo malo retines, exhibeas* 
(Dig. 43, 29, I). The order was granted to any person, but in 
case of more than one claimant to the person most interested. It 
was perpetual, and the man so detained must be at once produced 
in public. 

De liberis exhibendis. This was for the purpose of obtaining for 
the paterfamilias the production of a son in power who was being 
detained, or hidden by some other person (ante, par. 175), and 
as a result of it the interdict de liberis ducendis would be given to 
guarantee the father's right to take away his son. 

De liberto exhibenda. By this the patron obtained the produc- 
tion of the freedma^ for the purpose of compelling him to per- 
form certain services which he had contracted to do (Gai. Inst., 
iv, § 162). 

According to Paul (Dig. 10, 4, 12) the action ad exhibendum 
would lie, as well as an interdict, where the production of a person 
was required by any one previous to vindicating him as a freemaxi 
or as a slave, 

2302. (§ ii) Interdicts to acquire, or to retain, or to recover posses- 
sion, and those (double) to acquire and to recover possession. 

Possessory interdicts (ante, par. 431) were those given for the 
protection of private interests (ret familiaris causa), and were of 
four kinds, viz. : — 

2303. (§ iii) (a) AdipiscendcB possessionis causa comparata, i^., in- 
terdicts for the purpose of obtaining the possession of that which 
the claimant did not previously possess. This class included the — 

Quorum bonorum or restitutory interdict specially applying to 
the praetorian institution of possessio bonorum in respect of the 
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universality of the hereditary property, and it was given to the 
possessor bonorum against any person holding any of the property 
in question by the title of heir or possessor. The effect viras to 
place the claimant in an analogous position to that he would have 
occupied as the result of the petitio hereditatis, which he, as a 
possessor simply, could not use, and inversely the keir could only 
use the interdict when he was also the possessor bonorum and 
relied upon that title, in which case the interdict had the advan- 
tage of only involving the necessity of proving that he was a 
possessor ( antey par. 830, 1099, and 1141). So, also, the possessor 
bonorum sine re (ante, par. 1123) would have this interdict to 
assist him, and enable him to stand on the defensive, should a 
person under the title of heir attempt to evict him. 

Quod legatorum. This was g^iven to the heir or to i\ie possessor 
bonorum to enable them to obtain the restitution of property 
which had been taken possession of without leave by a person 
under the title of legatee (legatorum nomine). 

Salvianum. This interdict was distinct from the actio Sennana 
(ante, par. 1520), but, like it, was given to the owner of a rural 
estate, in default of payment of rent, to enable him to get posses- 
sion of that property of the tenant which specially secured the 
rent. This interdict does not seem to have been open to any 
other mortga^^^, but it was probably extended so as to be used 
against third holders, for Julianus lays down (Dig. 43, 33, I ) 
that the interdictum Salvianum utile would be given to obtain 
possession of the child bom in the house of the purchaser of a 
female slave, when the latter after being pledged as security for 
the rent had been sold off the estate by the tenant. 

Fossessorium. Gaius (Inst, iv, § 145) alludes to this interdict 
which was given in favour of him who had bought the univer- 
sality of the goods of a debtor, and he remarks that it was 
similar to the — 

Sectorium interdict, which authorised the sale of the confiscated 
property of a condemned criminal. See ante, par. 2024, (/8) 
and (7). 
2306. (§ iv) (/3) Rettnenda, This class included the — 

Uti possidetis. A prohibitory interdict forbidding any interfer- 
ence with, or violence to, him who was in possession at the time 
of the litis contestatio ( Uti eas eedes quibus de agitur, nee vi, nee 
clam, nee precario, alter ab altero possidetis, guominus iia possideatis 
vim fieri veto. Dig. 43, 17, i ; Ulpian). It applied to all «»f- 
moveables, and had to be used within one year of the cause arising. 
The person who claimed the interdict must be in possession nee 
vi, i.e., not by force ; nee clam, i.e., not clandestinely; nee pre- 
cario, i.e., not in virtue of a concession lasting only so long as the 
donor of it pleased (ante, par. 1604) ; but to enable the possession 
vi, clam, or precario, to be opposed to the demand of the interdict 
these modes must have been used against the adversary himself, 
in order to obtain the disputed possession, as it was imn^terial 
whether these vices existed in respect of third parties. 
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UtruH ( Utrubi Mc homo quo de agitur^ majore parte hujusce 
anni fuit, quominus is eum ducatf vim fieri veto. Dig. 43, 31, 
Ulpian). This applied to all moveables, and maintained him in 
possession who had had it longest nee vi, nee clam, nee precario 
(as regarded his adversary) during the previous yiar, but under 
Justinian a preference was given (as in the uti possidetis) to 
him who was in possession eU the time of the litis contestatio, nee 
vi, etc., as to his adversary. 

The principal object of both the above interdicts was to decide 
who was to be the possessor (and therefore the defendant), and who 
the plaintij^ in the subsequent trial as to the right of ownership, the 
possessor having the advantage that if the plaintiff could not prove 
that the property belonged to him, the possession remained with 
the defendant, although the property might belong to somebody 
else, and it was customary in doubt to decide against the plaintiff 
(see ante, par. 346). 

These interdicts were also used to guarantee ihe possession against 
interference or violence, although there was no actual deprivation 
of possession. 

2310. (§ vi) (7) Recuperanda, These interdicts are exemplified 
by the — 

Unde vi ( Unde tu ilium vi dejecisti, aut familia tua dejecit, de 
eo quceque ille tunc habuit, tantummodo intra annum, post annum 
de eo quod ad eum pervenit, judicium dabo. Dig. 43, 16, 3, 9, 
Ulpian). This applied to immoveables only (as for moveables the 
interdict utrubi, or the actions vi bonorum raptorum, furti, or ad 
exhibendum, could be used). It was annual, and it was imma- 
terial whether the expulsion bv violence had been effected armed 
(vis armata) or not armed (vis quotidiana), whether the dis- 
possessed person possessed vi, clam, or precario, as regarded the 
adversary, though formerly a distinction existed, viz. : if armed 
(whether with sticks and stones, or with breastplates, strords, 
and helmets) the interdict was given in any case, however the 
dispossessed person had acqoired possession ; but if unarmed the 
interdict was not available, unless the dispossessed person had 
been in possession vi, clam, or precario, as regarded his adversary. 
The person using the violence was liable under the Lex Julia de 
vi privata (unarmed) aut de vi publica (armed) (post, par. 2360), 
and the violent occupation of moveables or immoveables was also 
punished under a constitution of Valentinian, Theodosius, and 
Arcadius (see ante, par. 1738). 

De precario ( Quod precario ab illo habes, autdolo malofecisti, ut 
desineres habere, qua de re agitur, id illi restituas. Dig. 43, 26, 2, 
Ulpian). This enabled the owner to recover the possession of 
an «»«moveable from the concessionee precario (ante, par. 1604) 
who refused to restore it. 

For the utiles interdicts for the protection of quasi possession, and 
for the special interdicts relating to certain servitudes, see ante, 
par. 507. 



39^ COMMENTARY ON JUSTINIAN'S INSTITUTES. 

2316. (8) Adipiscenda H recuperanda. This fourth division in- 
cluded those for acquiring or riflf^w^Ww^ possession, e.g. — 

Quern fundum (? terms — quern fiindum Autus Agerius a te petit y 
si hum non defendcuy ita eum tiH restituas). This interdict would 
be given in order to transfer the interim possession of the dis- 
put«l property to the plaintiff when the defendant (p>ossessor) in 
an action in rem refused to defend, i.e., refused to give security 
for the restoration of the property and its accessories in case he 
lost the suit (ante^ par. 2237). After this, the position of the de- 
fendant and the plaintiff was reversed, and if the defetidant wished 
to assert his right he must now act as plaintiff. 

Quam kereditatem. This interdict applied in the same way to 
a petitio herediUUis, 

Quern usum-fructum. This applied in the same way to rights 
of usufruct^ and propably other interdicts existed in respect of 
other servitudes. 

In these cases the claimant either acquired the possession he had 
never previously had or recovered his former possession, and in 
this sense they are called double interdicts, and the examples given 
above are taken fix>m a fragment of the institutes of Ulpian, for this 
class of interdict had ceased to exist prior to Justinian, and the re- 
ference to them in the Digest results only from the inadvertent 
insertion by the editors of a passage from JPaul, " Sunt interdicta, 
ut diximus, duplicia, tarn recuperanda quam adipiscenda possessionis 
(Dig. 43, I, 2, § 3). 

2318.- (§ vii) Simple and double (or mixed) interdicts in the sense 
of each litigant being both plaintiff and defendant. 
Interdicts are said to be : — 

(i) Simplicia, when one of the suitors is plaintiff and the other 
defendant (alter actor alter reus est)^ as in the case of restitutory 
or exhUntory interdicts, whilst of prohibitory interdicts some were 
simple, as where the praetor forbad something to be done in a 
sacred place, or in the bed of a river, for here the plaintiff wished 
to prevent the act being done, and the defendant wished to do it, 
but in other cases the interdicts were — 

(2) duplicia, i.e.j the position of the parties was equal, both 

being plaintiffs and defendants, as in the case of the interdicts uti 

possidetis and utrubi, and therefore in these two the sponsio and 

restipulatio were also double, i,e., the unsuccessful party lost 

double the sum staked (see post, par. 2330). 

The duplicia interdicts were also called mixed, like the three 

actions mentioned ante, par. 21 19, and this special nature of these 

interdicts had an important bearing on the action, which resulted 

from it, as the condemnation or absolution would apply as much to 

one of the parties as to the other, and Gaius remarks (Inst, iv, § 

160) that the praetor in the terms of his edict equally alludes to both 

litigants in the words uti possidetis^ and utrubi hie homo .„fuit. 
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2319. (§ viii) Procedure in respect of interdicts. The substitution 
of the extraordinaria for the ordinaria judicia did away with all 
the special institutions of the formula system in respect of the issue 
of interdicts, but Gaius (Inst, iv, § 161 to 170) treats of the pro- 
cedure at length. 

In jus vocatio. This for an interdict was the same as for an 
action, and if the defendant was hiding or absent, and no one 
offered to take up the defence, the possession of goods could be 
given by means of the missio in possessionem. 

In jure. The praetor did not enquire whether the asserted 
facts were true or false, but whether, assuming the facts to be true, 
they were good ground for the issue of an interdict, i,e., for an 
imperative order commanding or prohibiting the particular thing 
in question, and if the facts were evident, or if the right of the 
plaintiff was admitted by the defendant, the praetor put an end 
to the matter by virtue of his jurisdictio and imperium, and if 
necessary enforced execution, but otherwise, and if the parties 
persisted in going on, a trial was organised in which the interdict 
served as the basis or law of the parties, and therefore it served 
also as the point of departure for the examination of the rights of 
the parties and for the calculation of the produce, and as the in- 
terdict related exclusively to the cause, and was personal to the 
parties, Ulpian (Dig. 43, i, i, 3) calls all interdicts personal, 
** Inter dicta omnia licet in rem vtdeantur concepta, id tamen ipsa 
personalia sunt," 

2322. Probably in the origin of the formula system the procedure 
for all interdicts was per sponsionem et restipulationem, for by this 
means the pratorian interdict resulted in a true Quiritarian civil 
law obligation (ante, par. 1924), and, in order to give a stronger 
sanction to the order of the praetor, the sponsio in the case of an in» 
terdict was penal , i.e., the amount was such as to make it a form of 
punishment for persisting in an act injurious to the public interest or 
tending to a breach of the peace. 

The sponsio put by the plaintiff to the defendant probably ran, 
** Do you promise to give so much if something has been done by 
you contrary to the edict of the praetor who has delivered this inter- 
dict to us," and the restipulatio put by the defendant to the plaintiff 
would be to the effect, ** Do you promise to give so much if nothing 
has been done by me contrary to the edict of the praetor who de- 
livered the interdict to us," and on the affirmative response to 
these questions the liability was incurred. 

2324. The effect of the delivery of the formula by the praetor 
would be to bring the parties before a judge, or before recuperatores, 
in order to settle the question whether an order of the praetor, 
based upon his edict, had been contravened or not. If the judges 
selected were recuperatores the matter could be disposed of at once, 
for they might be taken from the bystanders (see part i, par. 162), 
and therefore one of the objects contemplated by the parties in 
using the interdict, viz., the shortening of the delay incident to an 
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ordinary action would be attained, and Valentinian, Valens, and 
Gratian (Cod. Theod. ii, 36, 22), dispensed with the in jus zwcatio 
in the interdict quorum bonorumy in order that this method of pro- 
cedure, introduced for the purpose of celerity, might not lose its 
efficacy. 

2325. In the case or restitutory or exhib*itory interdicts the pecu- 
niary condemnation was found insufficient, and therefore to meet 
such cases the method previously adopted in real actions was intro- 
duced, i.e,, the formula was made arbitraria (ante, par. 1983, 3) 
by means of the addition to the formula of the words " nisi 
restilual" or nisiexhibeat. This enabled the judge, if he thought the 
claimant in the right, to make an order (jussus), on the execution of 
which, whether voluntary or manu mtlitarif by the defendant, the 
latter was absolved, otherwise he was condemned in damages 
(Quantiea res est condemnatur, Gai. Inst, iv, § 163). Hence, in 
these cases, there was no sponsio, and therefore the procedure was 
sinepericulo (unless the defendant replied to the claim by commenc- 
ing the judicium ccdumnuB, post, par. 2337), but this expeditious 
method was only allowed when either of the parties claimed it from 
the praetor immediately after the delivery of the interdict and before 
leaving' the court, so that the suit might be organised at once, 
otherwise the procedure by sponsio (e.g, , on the part of the claimant 
"si contra edictum pratoris non exhibueris" or non restitueris, etc.), 
and restipulatio must be followed, as was always the case in prohibi- 
tory interdicts, for the pecuniary condemnation here sufficed. Et 
modo cum poena agitur, modo sine poena : cum poena, velut cum. per 
sponsionem agetur : sine poena, velut cum arbiter petitur. Et quidem 
€x prohibitoriis inter dictis semper per sponsionem agi solet ; ex resti- 
tutoriu varo vel exkibitoriis modo per sponsionem, modo per formulam 
agjtur qua ariUraria voccUur (Gai. Inst, iv, § 141). 

2330. The two litigants in an interdict of the duplicia class {ante, 
par. 2318, 2), as in the case of the uii possidetis, and probaUy in that 
of the utrubi also were perfectly equal, each claiming to be the pos- 
sessor, just as they were in the old legis actiones, where ownership 
was involved {scQante, par. 1924). 

In the case of the interdict, the question as to who was to have 
interim possession of the property and its produce during the trial, 
was decided by giving it to that one of the two litigants who made 
the highest bidding for it, and the contentio fructus licitationis there- 
fore corresponded to the arrangement made as tothez^/fr^/t^^of the 
actio sacramenti (ante, par. 1864). 

The person to whom the interim possession was awarded then 
guaranteed the restitution of the property and produce, if he failed 
in the action, by a special stipulation called the (?) fructuaria stipu- 
latio which Corresponded to that made pro pr cede litis et vindiciarum 
(ante, par. 1924). 

After this came the double sponsio et restipulatio, i.e., one of the 
claimants challenged the other by a sponsio running, e.g. , ** If I have 
a right to the possession do you promise to give me so much," and 
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on the affirmative reply by the other claimant, the latter put the re- 
stipulatio to the first claimant : ** If on the contrary you have no 
right to the possession, do you promise to give me so much ?" The 
latter claimant would then go through the same sponsio and re-stipU' 
latio on his side, so that both sides mcurred a liability of double the 
amount of the challenge. 

TYiQ formula was then delivered to the parties, and on the case 
coming before the judge, he decided which sponsio and which re- 
stipulatio was justa by examining, on the basis of the interdict, to 
whom the possession really belonged. 

If the interim possessor, i.e., the highest bidder, was found to be 
in the wrong, he was condemned 

(i) to pay the amount of the sponsio and restipulatio made by 

him, whilst his adversary would be released from the sponsio and 

Restipulatio he had made. 

(2) to pay the sum bid fbr the interim fruits as a penalty for 
having retained by this means a possession and an enjoyment not 
belonging to him. 

(3) to restore the property and the interim produce by virtue of 
the promise made in iht frudrntaia stipulatio, but if he refused to 
make this restitution, only a pecmmkuy condemnation would 
result, though in the case of the formvla m^raria restitution 
could be enforced manu miliiari. ' 

If the ;»^»-possessor lost the suit he was condemned to pay the 
amount of the sponsio and restipulatio made with his adversary, and 
the interim possessor was absolved from all his promises and in ad- 
dition kept the property and the interim produce, for the possession 
had been adjudged to him as the result of the trial. 

Subsequently the fructuaria stipulatio was not absolutely neces- 
sary, and if it was omitted and the non-possessor gained the cause, 
he could, according to Gaius (Inst, iv, § 169) call to his aid two 
special actions, viz. : the — 

(o) judicium Cascellianum to recover possession of the property. 
(iS) judicium fructuarium to recover the interim produce. 

These actions fell under the head oi judicium secutorium, because 
they were consequent on the victory in respect of the sponsio, and 
they were probably both arbitraria, so that by their means restitu- 
tion could be obtained, although the two interdicts uti possidetis ond 
utrubi, out of which they arose, were simply prohibitory. 

Tit xvi. De poena temere litigantiutn. 

2335. Various methods were adopted to prevent actions being 
commenced or sustained by parties guilty of calumnia. This term 
was used in respect of malicious prosecutions in general, i.e., it in- 
cluded not only criminal accusations brought against an innocent 
person, but applied also to civil suits which were undertaken 
by the plaintiff, or sustained by the defendant, in bad faith. The 
essence of calumnia, like the crime of theft, consisted in the inten- 
tion, and he was guilty of it who knew that he was acting without 
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righty but brought his action for the purpose of oppressing his ad- 
Tersary, founding his hope of success rather on the error or iniquity 
of the judge than on the justice of his cause. 

The mc^e of restraining groundless litigation in the time of Gaius 
(Inst iv, § 171 to 184) was — 

2336. In respect of the defendant by — 

SponsiOy or the challenge which, under the formula S3rstem, 
could be put to the defendant by the plaintiff, so that he who was 
condemned had to pay to the other the amount so risked {antg^ 
par. 1916)^ e.g,, in the compulsory sponsio of one-third in the action 
de pecunia certa credita, of one-half in the action de pecunia consti- 
tutUf and for that in prohibitory interdicts see ante^ par. 2330. 

Pecuniary penalty of double^ in some cases if the defendant had 
denied and contested the right (adversus infiHantem in duplum 
agimusy Gai. Inst, iv, § 9), as in the ^LCtions judiccUi^ depensi, 
damni injuria ex lege Aquilia and that legatorum per damna- 
Honem rdictorutn. In other cases the condemnation was for the 
double^ triple y or quadruple, according to the nature of the action, 
whether the claim was denied or not (see ante, par. 2127). 

OcUh (jusjurandum). If none of the other methods of re- 
pression were available, the plaintiff was allowed to require the 
defendant to swear that he was not sustaining the suit in a spirit 
of bad faith, and in the case of heirs, women and pupils, the oatk 
appears to have been usually substituted for the sponsio or the 
penalty of double, 

Ignominiay i.e., the infamy entailed by the loss of the pro socio 
action or by being condemned in the direct actions tutela, man- 
dati, depositi, etc. (see part ii, par. 74), though not in respect of 
the contraria actions against the pupil, mandator, depositor, etc. , as 
these latter were only for the purpose of getting the statement of 
account made and settled, except in the case of the mandator con- 
demned by the contraria mandati after refusing to refund to \nsjide- 
jussor the debt the latter had paid (Dig. 3, 2, 6, 5, Ulpian). In- 
famy resulted in the case of the zzXxov&furti, vibonorum raptorum, 
injuriarum, and de dolo, even if the matter was compromised and 
settled out of court, for this implied an avowal of the delict and 
the infamy attached to the act itself, not merely to the con- 
demnation. 

2337. In respect of the //af/f/|^ by — 

CcUumnia judicium. This action could be brought by the de- 
fendant in opposition to the claim set up in bad faith by the 
plaintiff, either whilst the action brought by the latter was pend- 
ing or after the plaintiff had lost the suit, and on proof of calumnia 
the plaintiff in the principal cause was condemned in one-tenth of 
the value involved in that suit. The same action could be 
opposed to an interdict {ante, par. 2325) applied for under similar 
circumstances, but the measure of damages in the condemnation in 
this case was increased to one-fourth (or ? one-fifth) of the value 
involved. 
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Contrarium judicium. This was a cross action which the de- 
fendant was allowed to bring, without any enquiry as to whether 
calumnia was involved or not, but simply on the ground that 
the plaintiff had y^f/^</ (a) in such an action as that injuriarum, 
or (is) in proceedings against a woman taken on the ground that 
she had fraudulently transferred property of which, on the death 
of her husband, and in the name of her unborn child, she had been 
put in interim possession, or (7) in an action brought against a 
person on the ground that after the plaintiff had received a grant 
of possession by the praetor his entry had been opposed. The 
condemnation in the case of (a) being one-tenth, but in (/3) and 
(7) one-fifth of the value involved (Gai. InsL iv, § 177). 

ResHpulatio, This was equivalent to the sponsio in respect of the 
defendant {ante, par. 2336) and was a penalty resulting from the 
mere fact of losing the action 

Jusjurandumy or the oath non calumnia causa agerCy which the 
defendant could elect to require of the plaintiff in lieu of, but not 
in addition to any of the above. 

2339* (§ i) Prior to Justinian the sponsio, the calumnia judicium, 
the contrarium judicium and the re-stipulatio had fallen into disuse, 
and the methods employed to repress vexatious suits were — 

(i) jusjurandum, Justinian considerably extended the use of 
the oath, and by constitutions (Cod. ii, 59, 2, and iii, i, 14, i) 
he compelled both plaintiff and defendant pro calumnia jurare, 
and the advocates (patroni causarum) had to make oath that there 
was a good cause of action or defence. These oaths were taken 
on the Evangelists before commencing the action. 

(2) liability to damages and costs if the action was commenced 
or defended in bad faith. 

(3) liability to double (the insertion of the words vel tripli is an 
erratum in the text of Justinian) damages if the defendant was 
defeated after denying the right of the plaintiff, or a penalty of 
double, quadruple, etc., arising from the nature of the action 
itself (see ante, par. 2336). 

(4) infamy resulting from certain actions (see ante, par. 2336). 

(5) P^f^ly for suing ascendants, patrons, etc., without permis- 
sion having been first obtained of the magistrate. The edict of 
the praetor fixed a fine of fifty solidi in these cases (see ante, par. 
1896 and 211 1). 

Tit xvii. De officio judicis. 

2342. This title deals with the duty of the judge in respect of the 
sentence to be pronounced in actions brought before him. 

A judge was bound to take care that he gave no sentence contrary 
to the constitutions, customs, or laws, the latter term, under Jus- 
tinian, including the whole law, though under the formulary system 
the obligation of the judge, strictly, only related to the civtl law. 

A sentence contrary to law was void in itself, so that without ap- 
pealing {ante, par. 1 781) the suit could be re-commenced, and the 
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penalty oi deportation was iocarred by ihtjttdge if he had acted in- 
tentionally. 

2343. (§ i) In noxal actions the sentence must be drawn up in 
the alternative (see ante, par. 2221), and the part of the condemna- 
tion which could be enforced* consisted in the pecuniary penalty, so 
that if the actio judicati vras brought on the sentence, it could only 
relate to this part, the power of abandonment being voluntary. 

2344. (§ ii) In real actions, if the plaintiff was unsuccessful, 
the defendant possessor must be absolved, but if the decision went 
against the latter, restitution of the property and the produce must 
be ordered, though, in the absence of fraud, a reasonable demand 
for time would be granted, provided fidejussors were forthcoming to 
guarantee the estimated value of the subject matter in litigation, 
and a distinction must be drawn in respect of the produce gathered 
by a possessor, according as he was acting in good or bad faith, 
though after the suit had commenced the produce not gathered, or 
not consumed after gathering, was to be, in any case, taken into 
account 

2345. (§ iii) In the ad exkibendum action the defendant is to be 
liable for the thing and its produce as it existed at the time the de- 
mand was made, including the interim fruits before the thing is 
actually produced under XhtjussuSf which in this arbitraria action 
preceded the condemnation. Security must be given if time is 
allowed for the production, otherwise, in case of delay, the condemna- 
tion is to be for damages measured by the importance to the plaintiff 
that the thing was produced immediately (see ante^ par. 384, 1983, 

(3). 2H3)- 

2346* (§ iv) ^1^ ^c families erciscundce action the objects con- 
tained in the inheritance must be separately adjudicated to each 
heir, the ownership being thereby immediately vested in him (see 
part i, par. 249, and ante^ par. 1622, (3), 1825, and 21 19). If one 
of the heirs received less than his share, the condemnatio must fix a 
sum by way of indemnity, to be paid him by the others, .and the 
same rule applied in respect of produce gathered or property dete- 
riorated or consumed by one or more of the heirs, but if the action 
was brought for condemnation in respect of these personal claims 
only, no adjudication would be involved. 

In the communi dividundo action the rules are the same where 
several objects are to be distributed, or where one object (as an 
estate) can be conveniently divided, in which case the ownership of 
the parts is to be given to the several claimants subject to compen- 
sation in the event of inequality, but where the thing is indivisible 
(as a slave, or a mule) the ownership must be vested in one claimant, 
subject to the payment to the other of a fixed sum by way of equi- 
valent. 

In the finium regundorum action adjudication is only required if 
the boundaries required alteration, Le,^ in early times (see part i, 
Twelve Tables, vii, § 4), if thefnes or interval of five feet between 
fields needed some alteration in direction or otherwise, in which 
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case the person benefiting by the land so vested in him must be 
condemned towards the loser in a fixed sum. The condemnation 
should also include a pecuniary penalty if an impediment was offered 
to the measurement of the fields by order of the judge, or if the 
limits had been fraudulently altered by removing the landmarks or 
cutting the boundary trees (see antif par. 1779 a), and for these 
offences public penalties to the extent of relegation might also be 
inflicted. 

Tit. acviii. De Publicis Judiciis. 

2348. For the mode in which criminal law was introduced and 
enforced see part i, par. 81, 272, 281, 441, 578. 

The institutes of Gams make no mention of this subject, and the 
text of Justinian merely refers to it by way of introduction to the 
enumeration of a few of the laws passed for the punishment 'of 
particular crimes, for, in his time, Xht publico judicia procedure, as 
opposed to the cognitio extraordinaria^ had completely disappeared, 
and of the laws which organised it only the penalty remained. 

2353. {§ i) Publica judicia were not conducted by action^ but by 
way of accusation, and were called publica because the right of 
bringing a public prosecution devolved, generally, on all citizens, 
even if they were personally strangers in the matter, but women (on 
account of their sex), pupils (on account of their age), infamous per- 
sons ( on account of their crimes), and persons having less than fifty 
aurei (on account of their poverty), were not allowed to bring these 
accusations unless the crime affected them personally or their near 
relations. The accuser was bound over to prosecute, and was re- 
sponsible, calumnies causa, in respect of the libellus of accusation, 
which, after signing, he presented to the praetor or the pro- consul, 
and which ran, e.g.. Consul et dies {i.e. date) Apud ilium prcetorem 
vel proconsulem Lucius TiHus professus est se Mceviam lege Julia de 
adulterUs ream deferre : quod dicat earn cum Gaio Seio in cwitate 
{illius) mense {illo), constUibus {illis) adulterium commisisse (Dig. 48, 
2, 3, Paul), 

2354. (§ ii) These Publica judicia vf ere divided into— 

(i) capitalia, ue., those accusations entailing the loss of the 
caput of a, citizen {ante, par. 205), as where convictionprestdted in 
death, or interdiction from fire and water, or deportation, or 
condemnation to the mines. 

(2) non capitalia, i.e,, the remainder. 
All publica judicia entailed infamy, though ^e judicia exiraordi- 
naria only drew this penalty after them when the private civil con- 
demnation . by action for the same crime or delict also entailed 
infamy. 

ATaoTigsi publica judicia were those resulting from the — 

2355. (§ iii) Lex Julia majestatis, which was introduced by (?) 
Julius Ccesar against persons conspiring against the state. The 
penalty was death, and the memory could be condemned even after 
death {ante, par. 999). 
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2356. (it) Lex yulia di AduUerus, passed under Auj^iufus, B.C. 17 
(or 16), against adulterers and also against the seducer without 
violence {sot post, par. 2360) of a virgin or widow of good character. 
The penalty for adultery was originally only partial confiscation of 
the property of the woman and her accomplice, but Constantine in- 
creased the punishment to death, which was, however, reduced by 
Justinian to confiscation of half the property, if the guilty persons 
were of honorable condition, but if of low estate, then corporal 
punishment with rel^ation. 

2357. (§ v) Ltx Corndia de sicariis(et veruficis), passed under the 
dictatorship of Cormlius Sylla, B.c. 81. This law punished with 
death those guilty of homicide, by murdering a person with a 
weapon of some sort in their hand (assassins being called Hcarii 
from sica a short sword), and it included poisoners, who by odious 
artifices, poisons and magic charms, caused the death of a man, or 
who publicly sold injurious drugs. For other provisions of this law 
see ante, par. 1775. 

2358. (§ vi) Lex Pompeia de parricidHs, passed in the Consulship 
of Cn. Pompey, B.C. 52. This law was especially directed to the 
punishment of the murderers of near relations, and the word 
parricide (see part i, par. 94, 2) was held to include not only the 
murder of an ascendant, but also that of a collateral to the degree 
of cousin, as well as the first degree of persons in direct line allied 
by marriage, and also the patron and patroness. It also included 
the murder of children by their mother or ancestor, but not by their 
father. The penalty was derived from the ancient law, and existed 
at the time of the Twelve Tables (viii). It consisted in sewing up 
the murderer or his accomplice (whether a stranger to the murdered 
man or not) in a sack, with a dog, a cock, a viper, and an ape, and 
throwing him into the river or the sea. 

2359. (§ vii) Lex Cornelia defalsis, or testamentaria (or testamen- 
taria nummaria, because falsifying money was included in the 
penalties). This law was also passed under Sylla (ante, par. 2357), 
and was directed against those who had falsely written, sealed, 
read, or substituted a testament, or other deed, or made, engraved, 
or impressed a false seal, knowingly and with wrongful intent. 
The penalty for slaves was death, for a free man, deportation. 

2360. (§ viii) Lex yulia de vi puilica sen prvvata, passed (?) 
under Ccesar or Augustus. The penalty for violence effected with 
arms was deportation, and without arms confiscation of one-third 
property (see ante, par. 1764 and 2310), but the yornW^ abduction 
(see ante, par. 2356) of a girl, a widow, a person devoted to religion, 
or other women, was punished by the death of the ravisher and his 
accomplices. 

(§ ix) Lex Julia peculatus, passed (?) by Casar or Augustus 
against those who made away with public money, or sacred or 
religious objects. The penalty for magistrates (including their 
accomplices and those who knowingly acted as receivers) guilty of 
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embezzling the public money during their term of office was death, 
for others deportation, 

2361. (§ x) Lex Fabia de plagiariis. This law existed in the 
time of Cicero, and was directed against those who wrongfully con- 
cealed, put, or kept in irons, sold, gave, or bought a Roman 
citizen, whether ingenuus or freed, or even the slave of another, 
without the consent of his master. The pex^ilty in some cases was 
death, in others of a less rigorous character. 

2362. (§ xi) Lex yulia de Ambitu, passed under Augustus against 
bribing or unlawfully intriguing to buy, force, or induce the giving 
of votes in elections to public functions. This and the subsequent 
laws passed to check the same practice became of little use when 
the powers and honors of the State were conferred by the Emperor. 

Lex Julia repetundarum, passed under Julius Casar to punish 
the judge, or public functionary, who received money or other 
bribe, for not doing his duty, of doing less or more, or even conform- 
ing to it (see ante, par. 2242, i). 

Lex Julia de annona passed under (?) Ccesar or Augustus against 
coalitions, to prevent the arrival, or raise the price, of com or other 
provisions. 

Lex Julia de residuis, passed under Casar or Augustus for the 
punishment of those who improperly retained public monies which 
had been paid over to them, or confided to them, for a purpose to 
which it had not been applied. 
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Obligationes ex delicto. 

The term delict only referred to those unlawful acts characterised 
as such by the legislature, and provided with a particular remedy. 

Furtum is defined as the fraudulent abstraction of a thing it- 
self, or of its use or possession. It can only occur in the case of 
moveables, and is distinguished into manifestum and nee manifestum. 
The action for the former entailing a penalty of quadruple the 
value, and for the latter double. The owner had also the condictio 
furtiva against the thief based on his personal liability to return the 
property, as well as the vindicatio, or ad exhibendum actions against 
all possessors, but though the actio furti was independent of any 
action for the recovery of the thing, these latter only lay until 
any one of them had been satisfied. 

Vibonorum raptotum. This action resulted from the praetor's 
edict, and only lay in respect of moveables. It was at the same 
time penctl and in pursuit of the thing, as the value of it was com- 

D D 
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prised in the condemnation of quadruple^ i.e,, the penalty was 
limited to the trip/g, and only the simple yalae could be obtained 
after one year had elapsed, but the injured party could chose the 
action most advantageous to him, whether /urti or zn danorum 
raptorum. 

The Lex AquUia related to damage done wrongfiilly, ue., con- 
trary to law, and contained three heads. 

The_^rx/ avenged the killing of slaves or quadrupeds, of the class 
of aniinals feeding in flocks, by awarding the owner their highest 
value during Xhi^year preceding. 

The second^ which had fallen into disuse, related to the ad-sHpu- 
lator who had released the debtor by acceptilation, and thus extin- 
guished the debt in fraud of the stipulator. 

The third covered the case of die wrongful destruction of any 
other thing than slaves and flocks, or the deterioration of any kind 
of property, and gave an action against the delinquent for the 
highest value of the thing during the thirty days preceding the 
delict. 

The direct Aquilian action only lay when the damage was corpore 
et corporis for if the first condition was wanting recourse must be 
had to the utilis Aquilice^ and when the second was wanting, i,e,y 
when the injury did not consist in the damage of any body, the 
action would have to be in factum. 

Injuria, This term in the a£tio injuriarum was restricted to 
cover only cases of affront or outrage, which might arise by acts 
or words, provided the intention to injure was involved. It 
might affect the injured party directly, or through persons placed 
under his power or protection, in which latter case there were as 
many actions and distinct condemnations as persons injured. The 
penalties were originally established by the Twelve Tables, but they 
were modified by pratorian law, and by the lex Cornelia. The 
injury might be more or less grave, according to the act, the place, 
or the person, and the measure of damages would be thereby 
affected. 

The action was extinguished by (i) dissimulation Le,, tacit aban- 
donment, as where no resentment was shewn at the time ; {2) pre- 
scriptio, i.e., when one year was allowed to elapse before the action 
was brought ; (3) death before the commencement of the action. 

As in the case of other delicts, if a criminal suit existed to cover 
the particular facts, it could be used if preferred. 

Obligationes quasi ex delicto. 

Unlawful and injurious acts not characterised as delicts by the 
legislature were said to be analogous to them, and damages could 
be recovered in respect of them by an action in factum, Examples 
are, (a) the case of the judge qui litem suam fecit, (/3) the responsi- 
bility of the paterfamilias for damage caused by that which has 
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been thrown or cast from bis dwelling, (7) the liability of the per- 
son who suspends or places objects m a perilous manner on the 
public way, (8) the position of the captain of a ship, or an innk^per, 
for thefts or other damage committed by their servants in the ship 
or in the inn. 

Natural obligations. 

Some of these arise from the peculiar character of Roman Law, 
as those resulting (i) from the exclusion of pacts in the rules 
goveminor contracts, or (2) from the maxims affecting the status of 
individusus, as in the case of slaves, or persons who contract together 
whilst forming part of the same family. 

Others are based on more general considerations, as where the 
natural bond continues to subsist in spite of (a) prescription, or (3) 
a judicial sentence, or (7) the informality of a will, or (S) the 
absence of the tutor's authority for the acts of the pupil. 

The effects of the natural obligation usually include the possibility 
of using it by way of an exception, as well as of making it serve as 
a valid ground of compensation, suretyship, payment, novation, or 
ratification. 

Alternative and Joint and several obligations. 

The essential elements of an obligation may so vary as to involve 
either (i) plurality of objects of the obligation, as where they are 
alternatrve (illud aut illud)^ in which the effects differ according as 
the choice belongs to the debtor or the creditor, or (2) for one sam« 
thing due, there may be a plurality of creditorSy or of debtors^ or of 
both, and it is then necessary to determine whether the benefit or 
the liability divides pro parte, or remains in solidum, and an obliga- 
tion which should in principle be divided amongst the creditors or 
debtors may nevertheless continue in soUdutn, because its nature 
or the circumstances of the case render it indivisible. 

Actions. 

The word action^ besides technical meanings, signified (i) the 
fact of the application to the competent authority, or (2) the right of 
so doing, or (3) the form provided for exercising the right. 

Systems of Procedure. 

(i) Legis actiones. This sacerdotal and patrician system abound- 
ing in symbolic pantomimic acts and sacramental words, was ex- 
clusively reserved to citizens. In the sixth century of Rome, it 
was partially suppressed in favour of forms previously observed in 
the case of peregrini, but the merger of the first in the second system 
was nevertheless a gradual process, and the primitive system con- 
tinued to exist in some exceptional cases, either actually or fictiti- 
ously, until the last traces were effaced by Justinian. 

The word action here denotes the procedure in its entirety, and 
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inclndes the five legis actiimes, which were so many different sacra- 
mental methods of suing in different cases. 

(2) Formula procedure. The essential character of the ordinaria 
ptdicia consisted in the formula^ or sort of conditional sentence pre- 
pared in jure^ by which a judge was nominated and empowered to 
verify the statement of matters of fact or points of law there set 
out, and further directed as to the sentence to be pronounced and 
returned to the praetor. After the system was applied to citizens^ 
the formula was developed into four principal parts, viz., the de- 
monstratio, intenHo^ condemnation and (in three cases only) adjudi- 
catio. Other parts were accessories (adjectiones) to these, viz., the 
prascri^ioj excepHo, replication duplication etc 

This system legislatively installed by the Lex jEltutiaf and defi- 
nitely organised by the two Leges Julia judiciaria, remained in 
vigour from the sixth to the eleventh century of Rome, and then 
gradually merged into the third system. 

The word actio here denoted more particularly the right conferred 
by the magistrate to go before a judge, but it was also technically 
restricted to personal actions, htcsMS^ formula were originally only 
employed in respect of obligations. 

(3) Extraordinaria judicia. This was the only system existing 
under Justinian, and it was characterised by the absence of any 
distinction between the magistrate and the judge. As it was 
exceptionally employed under the formula procedure, it was called 
on that account extra-ordinem cognitio, but a constitution oi ZHocU- 
tian, in A.D. 294, established the system as the rule in the pro- 
vinces, and it became subsequently generalised for the whole 
empire. Traces of the system for which it was substituted were, 
however, nominally retained, and Justinian characterises the change 
effected by saying that, " Now all trials are extra- ordinary" (Extra- 
ordinem sunt hodie omnia judicia). 

I'he Institutes only refer to actions in respect of the right itself of 
suing, and at this epoch the action considered as a right was nothing 
else than the power of directly appearing before die judicial au- 
thority and claiming, without any special concession, wbiat was due. 

Different divisions of actions. At the time of the extra-ordinary 
procedure the principal divisions were nine in number, viz. ; — 

(i) Actions in rem and in personam— prejudicial actions — actions 
which seem mixed (in rem and in personam). 

The division of actions into real and personal is deduced from the 
nature of the right claimed, for in a real action the plaintiff maintains 
that he has a right of greater or less extent in some corporeal or 
incorporeal thing, whereas in the personal action the plaintiff sues 
for the execution of an obligation binding on the defendant. 

The expressions in rem and in personam were derived from the 
-formula system, for the intentio of an action in rem was drawn up 
generally, whilst the intentio in the action in personam contained 
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the name of the person who had incurred the obligation. Hence, 
whilst the division of actions into those in rem and in personam^ is 
derived from the nature itself of the right, their designation was 
drawn from the preparation of the formula. 

The action in rem was applied to all varieties of real rights, i.e., 
to ownership and its various dismemberments, such as rights of 
usufruct, servitude, emphyteusis, superficies, rights of pledge or 
mortgage, as also to claims of liberty, free birth, paternity, and 
others of that nature relating to status. 

For claims of the ownership of a corporeal thing the action 
bore the special name of rei vindication derived from the legis 
actiones system. 

For servitudes it is distinguished into two kinds, viz., actio con- 
fessoriOf when the plaintiff maintained that he had a right of ser- 
vitude over property belonging to another, and actio negatoria, 
where the owner of the property maintained that a right of servi- 
tude claimed by his adversary did not exist. 

For status the action was caMeA prajudicialis, and \}iq formula 
was peculiar in not containing any condemnatio, the existence of 
the fact or right in dispute being the only question for the judge, 
and, although under Justinian there was no preparation of the 
formula, the character of the action remained the same. 
The actions famitia erciscunda, communi dividundo, and finium 
regundorum, were said to be mixed in the sense that they were 
both in rem and in personam, but under the formula system it was 
impossible that the intentio could be drawn up both generally (in 
rem) and against a person individually (in personam), and there- 
fore the division must have arisen subsequently. In respect of 
the right, as pursuing the execution of an obligation created quasi 
ex contractu, between co-heirs or co-owners, or between neighbours, 
these actions were in personam, though from the nature of the case 
nearly always in the action finium regundorum, and often also in 
the actions familia erciscunda, or communi dividundo, the judge 
had (in addition to the condemnatio, in respect of the obligation) 
collaterally by his adjudicatio to award ownership, i.e., a r^a7 right, 
and in the time of Justinian, when the formality of the reduction of 
the formula had ceased, this twofold duty necessarily still existed. 

(2) Civil and Pratorian actions. 

This division is based on the authority establishing the action. 

A civil action was founded on a law, a senatus-consultum, a con- 
stitutioa, or any other source of civil law. 

A prcetorian action derived its force from the edict of the praetor. 

Under the formula system, the two principal methods employed 
by the praetor to invest with actions cases not sanctioned by the 
civil law, was to construct the formula on a fictitious hypothesis 
(fictiticB actiones), or, more frequently, to draw it up in factum, i.e., 
with an intentio stating the question for the judge, not as a proposi- 
tion of law but as a matter of fact (actiones in factum concepts). 
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Amongst pratorian actions in rem were f i) the Publiciana actio, 
constructed on the fictitious hypothesis that usucapion had been 
accomplished, (2 ) them vindicatto rescissaria, and (3) the Publiciana 
rescissoriOf both drawn up on the inverse hypothesis that usucapion 
had not been accomplished, and (4) the Pauliana in rem rescissoria, 
which assumed that the alienation made by a debtor in fraud of his 
creditors had not taken place. Actions prep>ared in factum are 
illustrated by the actio Serviana g^ven to the landlord of a rural 
estate, against any third holder of things expressly pledged by the 
farmer as security for rent, and the (utio quasi-Serznana (or 
hypothecaria) for the pursuit of any other right of pledge or mort- 
gage. Amongst prcetorian actions in personam were the cu:tio de 
pecunia constttuta (in which Justinian merged the ancient civil 
action receptitia), the actions de peculio, de jurejurando, the penal 
actions against any alteration of the album (de cdbo corrupto), 
against the vocatio in jus of an ascendant or of a patron without 
previous authorization, and against violence or other obstacle to 
the exercise of a vocatio in jus, 

(3) Actions rei, or pcmce^ or tarn pcsnce quam rei, persequenda 
causa. 

This division is deduced from the nature of the advantage which 
the plaintiff derived from the action. 

Actions in pursuit of the thing include all actions in rem, and 
nearly all those derived from contracts, though in the case of neces- 
sary deposit the action had not always this character. 

The penal actions were only actions of private law containing a 
pecuniary condemnation for the benefit of the plaintiff, as in the case 
of the actions ^Mr^f manifesti zxidi nee manifesti. 

The mixed actions involved a pecuniary penalty, for the benefit of 
the plaintiff, over and above what was due by way of restitution or 
reparation of the injury sustained, as in the case of such actions 
resulting from delicts as the vi bonorum raptorum, and that ex lege 
Aquilia — as well as the action of necessary deposit (for double) 
wnen directed against him who received the deposit, or against his 
heir personally guilty of dolus — and so as to the action (in double) 
against those who waited to be summoned in judicio before tliey 
delivered to churches or other sacred places the property bequeathed 
by legacy or fideicommissum. 

(4) Actions for simple, double, triple, or quadruple. 

This division resulted from an arithmetical computation of the 
difference between the amount of the damages and the estimated 
value of the property, that is, under the formula system, between 
the amount inserted in the intentio and that fixed by the con- 
demnatto, 

(5) Actions bonce- jidei, stricti juris, arbitrarice. 

This division was deduced from the nature and extent of the 
powers conferred on the judge by the formula. 
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The struti juris action confined the judge to a question of civil 
law, and disregarded any considerations of equity or good faith 
which were not included in the principles of that law. This class 
included as a general rule all civil actions. 

The bonce-fidei action, by means of expressions equivalent to ex fide 
bona, directed the judge to condemn or absolve according to good 
faith, so that (a) dolm^ (3) usage, (7) set-off, (8) produce and interest, 
would be taken into account by the judge, yustinian cites as bona' 
fidei actions in his time ( I ) the actions of three real contracts, (2) those 
of the {ovLT consensual contracts, (3) those of four ^uasi contracts, (4) 
the SiCtion prascriplis verbis, (5) the hereditatis petitio, (6) the action 
ex stipulatu in restitution of dowry, (7) stipulation actions involving 
the doli clausula. 

The arbitraria action was introduced to avoid the inconvenience 
of all condemnations being pecuniary. The clause nisi restituat, or 
other equivalent expression, enabled the judge before his sentence 
to issue a jussus (or arbitrium) for restitution or satisfaction to be 
made to the plaintiff, and, if this order was obeyed by the defendant 
he was released from liability, otherwise he was condemned in a 
sum usually fixed by the oath of the plaintiff. ' Although under 
Justinian no formula was prepared, the principles governing this 
division remained the same. 

All /ra/ actions under the formula system were arbitraria, whether 
civil or pratorian, besides two civU and two prcetorian personal 
actions which were of a restitutory or exhibitory character, together 
with the peculiar action de eo quod certo loco. 

It is a question whether all noxal actions became arbitraria by 
the mere ract of taking the noxal character. 

(6) Direct and indirect actions. 

The first are given against a person for obligations resulting from 
his own acts or from the acts of those to whom he has succeeded. 

The second lay against a person in respect of the acts of those in 
his power, for though according to the civU law the paterfamilias 
was not bound by contracts or qucui contracts entered into by his 
sons or slaves, pratorian law met these cases by modifing the ordi- 
nary direct action so as to produce the indirect actions, quod jussu, 
instUoria, exercitoria, tributoria, de peculio et de in rem verso, whilst 
for obligations resulting from the delicts or quasi delicts of persons 
alieni juris the citnl kw itself created the class of noxal actions 
lying against the paterfamilias. 

(7) Noxal and pauperies actions, 

Noxal actions were derived from the civil law, and were based on 
the principle that the paterfamilias ought to be liable at least to the 
extent of his right of ownership over the individual or animal 
causing damage, and the term noxal implied that the actions arising 
out of delicts or quasi delicts were so modified by the insertion of 
the words out noxa dedere as to be rendered arbitraria, so that the 
party against whom the action was directed had the power of re- 



408 COMMENTARY ON JUSTINIAN'S INSTITUTES. 

leasing himself from the obligation by abandoning the person or the 
animal who had committed the act causing damage. 

The action de pauperU was an altogether peculiar noxal action 
derived from the Twelve Tables, and lay against the owner of an 
animal to recover any damage sustained. 

(^) Perpetual emd temporary actions. 

This division is based on the length of time before the right of 
bringing an action is barredL Originally the expression perpetual 
meant literally an indefinite duration, and included in general all 
civil actions, whilst temporary actions were commonly limited to 
<;if^year, and included the XDAysriXy q{ prcetorian actions, but whilst 
the Praetor limited to one years duration penal actions of his own 
invention or those actions in pursuit of the thing which were in 
opposition to the civil law (as in the case of rescissoria actions), he 
nevertheless made perpetual the penal actions, such as furti mani- 
festi (and generally actions in pursuit of the thing), which were given 
in imitation of the civil law. 

After the constitutions of the lower empire, every action, whether 
real or personal^ was barred after thirty years, though extended to 
forty years in a small number of exceptional cases. 

(9). Actions transmissible, or not, for or against heirs. 

As a general rule the heir, continuing the l^[al persona of the 
deceased, was liable to, or could avail himself of, all the actions 
lying for or against the deceased, except where the right or the obliga- 
tion attached to ih^ physical persona, so that actions for the protec- 
tion of rights, such as usufruct, use, habitatio, etc., did not pass to 
the heirs, nor the actio injuriarum, inofficiosi iestamenti, and others 
depending on personal matters. In actions against the deceased, 
penal actions in which the criminality was exclusively personal to 
the author of the delict did not lie against the heirs, except to the 
extent the delict of the deceased had enriched them, but if the litis 
contesUUio had taken place in the lifetime of the deceased, every 
action, whether for, or against him, became transmissible for or 
against his heirs. 

Condemnatio. 

The sentence either condemned or absolved the defendant, bat in 
the three zjc\\qv& familice erciscunda, communi dividundo and^nium 
regundorum, it could contain, in addition, an adjudicatio, and was 
peculiar in that the sentence might be pronounced against either of 
the parties, whilst in prejudicial actions the decision only asserted 
the existence or not of a right or of a fact. 

The condemnatio under the legis aciiones system could reach 
directly the object of the litigation, but under ih^t formula system it 
was always pecuniary, whilst in the extraordinary procedure, and 
particularly under Justinian, the early practice was revived, so that 
the sentence could«be either in respect of a fixed sum of money 
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{c€rta pecunia:)^ or in respect of the thing (ret) in litigation, and the 
judge could even condemn the plaintiff. 

Plus petitio. 

Under the formula procedure, if the inientio claimed more than 
was actually due, the plaintiff would either ipso juro^ or exceptionis 
opet be defeated, and the defendant released, but under Justinian 
the effects of an excess in the demand were of a less dangerous 
character. 

Plus petitio might arise in four ways, viz., in respect of the thing, 
the time, the place, or the mode. Under Zeno, if the plaintiff 
brought his action before the time, he was subjected to double the 
original delay, without being able to claim the interest accruing in 
the interval, and he could not renew the action without first reim- 
bursing the defendant all the costs already incurred. Justinian 
repressed every other kind oi plus petitio by compelling the plaintiff 
to pay the defendant ttHple the damage that the exaggeration of his 
claim had caused him, and particularly triple the excess of fees 
charged by the executores, but mistakes, such as claiming less, or one 
thing for another, could be remedied by amendment at the trial. 

Compensatio. 

■ Set-off was never a recognized mode for the extinction of debts, 
but under the formula system set-off might be admitted in three 
different cases, viz. : — 

(o) In bonce Jidei actions it would be taken into account by the 
judge in respect of matters ex eadem causa even though ex dispari 
specie, so that the defendant was only liable for the balance. 

(/3) In argentarU actions, in which the banker, in order to avoid 
plus petitio, was dbliged to allow a set-off in respect of obligations 
(ex dispari causa) if the objects were ex pari specie, 
. (7) In stricti juris actions the fear of the exceptio doli had the 
same result, for if the plaintiff persisted up to the litis contestatio 
in refusing to modify the formula, so as to allow the judge to 
take account of the defendant's set-off, he would sanction the in- 
sertion of the exceptio doli, involving, if proved, the loss of the 
action, but though the set-off might be ex dispari causa, it 
probably had to be ex pari specie. 

In arbitraria actions the plaintiff could, from the nature of these 
suits and up to the sentence of the judge, make the payments or re- 
imbursements for which he was liable, and so avoid the effects of the 
exceptio doli. 

If the set-off was admitted, it had a retrospective effect, so that 
the balance was calculated at the moment of the co-existence of the 
reciprocal claims. 

The substitution of the extraordinary for the ordinary procedure 
greatly affected the rules of set-off, for (i) the judge had a general 
jurisdiction to adjust the claim in default of the plaintijf doing so, 
t>esides being able to condemn the plaintij^ if necessary; and (2) the 
exceptions, or other modifications formerly used, did not need to be 
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inserted in a fonnula to enable the judge to exercise the powers 
which formerly resulted from them. 

ynsHnian allowed set-off in all actions (except the deposiii)^ 
whether it was ex pari or ex dispari causa^ provided it was liquida, 
i,e., a claim capable of being ascertained in law, and probably it 
was not necessary that the set-off should be ex pari specie. 

Beneficium competentiae. 

Where family or other ties existed between the debtor and the 
creditor, as in Uie case of ascendants sued by descendants, patrons 
by freedmen, etc., the debtor could not be condemned beyond the 
extent of his means, and this was extended to imply that he mnst 
not be reduced to absolute want. 

For this purpose, under the formula system, the condemnaiio was 
restricted by means of the exceptio quod fa^ere potest (duntaxat in id 
quod facere potest condemna). 

Exceptions. 

The greater number of exceptions were introduced by the praetor, 
though some resulted from laws, senatus-consulta, or imperial consti- 
tutions, or even arose from the civil law. 

Under the formula system they were used as restrictions either 
to the claim stated in the intentio or to the amount fixed by the con' 
demnatiOf and they were employed when the judge could not, as a 
matter of law, entertain some particular circumstance alleged by the 
defendant, but which, if true, would either rekase the defendant 
from liability or restrict the amount of dainages. 

In dona jidei actions all exceptions founded on good faith were 
implied by law, and therefore need not be inserted. 

The exceptio doli mali lay for dolus in general, and therefore in- 
cluded those based on mettis causa or error. 

The exceptio in factum composita was not a peculiar kind, but a 
form into which any exception might be thrown in order to restrict 
the judge to the determination of a particular fact only, as in the 
case of the exceptions pecunia'non nufneratce, pacti conventi, jurtS' 
Jurandi, rei Judicata, etc. 

The division of exceptions into (i) perpetual zxA peremptory, and 
(2) temporary and dilatory, referred to their duration and effect 
whilst in the hands of the defendant, and in this sense the duration 
of the first was unlimited, i.e., they might be opposed to the plain- 
tiff at any time, and prevented his ever exercising the right of action. 
The second class were only available for a time, and therefore only 
procured for the defendant a delay in respect of the plaintiff's right 
to bring the action. 

Originally, any exception, if successfully opposed to the action, 
prevented the plaintiff suing again, because the subject-matter having 
been once brought into court, the action in respect of it was con- 
sumed ; but Justinian modified this point in respect of dilatory ex- 
ceptions by only doubling the previous delay, and thro¥ring all the 
costs upon the plaintiff. 
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Certain exceptions were dilatory on account of the person: as in 
the case of those called procuratoria^ which set up the incapacity of 
the procurator employed by the opposite litigant. 

The replicatio could be opposed by the plaintiff to the defendant's 
exception, and so with the auplicatio, triplicatio, etc. 

Certain exceptions could be used not only by the debtor, but by 
all those liable for him, including his successors ; whilst others were 
exclusively personal to him, as in the case of those based on a 
cessio bonorumf a personal pact, or the heneficium competentia. 

Interdicts. 

These were decrees or private edicts granted by a magistrate, 
and imperatively ordered or forbad something. 

They were at the outset probably exclusively employed to sup- 
plement the general law in respect of such matters coming directly 
under public authority, as the preservation of things devoted to 
divine or religious or pu6lic uses. They were then extended tq 
cover cases of urgency in private matters where summary interfer- 
ence was necessary to avoid a breach of the peace, as in disputes 
about Xhc possession of property. 

If the person against whom the interdict w^ directed did not 
submit, a trial was the result, and the interdict served as the basis 
of the formula under which the judge received his instructions. 

Interdicts are divided into (i) prohibitory , (2) restitutory^ or (3) 
exhihitory, according as they forbad something, or contained an 
order to restore or produce something. 

Possessory interdicts consisted of those — 
(i) adipiscenda, as the quorum bonorum and ScUvianum, 

(2) rdinenda^ as the uti possidetis and utrubi. 

(3) recuperandcBy as the unde vu 

(4) tam ctdipiscenda quam recuperanda^ or double interdicts in 
the sense that they were given both to acquire and to recover, as 
in the case of the quam fundum^ quam hereditatem and quam 
usufructum. 

The distinction of interdicts into simple or double depended upon 
the first involving a plaintiff and a defendant, whilst the second 
made both disputants at the same time plaintiff and defendant. 

The suppression of the formula system and of the ordinaria judi- 
cia led to direct recourse being had to the appropriate action, with- 
out any preliminary demand for an interdict. 

Penalties on groundless litig^ation. 

The methods in use in the time of Justinian for preventing the 
conduct of suits calumnia causa were (x) the oath taken by plain- 
tiff, defendant, and their advocates; (2) the liability of the de- 
fendant in certain actions to pecuniary penalties, as where the con- 
demnation was doubled on denial of the plaintiff's right, or where 
double^ triple, or quadruple damages resulted from the nature of the 
action itself; and (3) the infamy resulting from conviction or even 
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or iHjuria; (4) 
a patron. 

Duties of the judee. 

A judge must pronounce according to law, olherwise he incurred 
ttie nsk of public penalties, and the sentence given by him would 
be null and void. The text applies this principle to the case of 
tn>xaJ actions which involve an alternative condemoation, to arti- 
Iraria actions, which admit of a^'urnu' preceding the condemnation, 
and to the three actions familue irciietnniii, coinmutti dividuttdo, 
and Jatium regundorum, which maj involve an adjudicatia in addi- 
tion to the condemnalion, 

Pnblicajndlda. 

Public prosecutions were either (l) eafilalia or mm cafiUalia, but 
always involved infamy. They were based on speciai laws, de- 
fining the crime, the penalty, and the procedure. The right of com- 
mencing such prosecutions devolved with few exceptions on all 
dlizens, but the accuser was responsible that there was no malidous 
intent in presenting the libdlus containing the accusation. 

The Institutes only give a few summary ideas on the subject, for 
this special procedure had merged in I'aejudicia exlraordinaria, and 
as the matter of criminal law was held to be outside an elementary 
treatise on private law, jfusHitian, alter enumerating some of the 
laws passed for the punishment of particular crimes, refers students 
to the Digest for more ample details. Std di publisis judiciis hat ex- 
posuimus, ttt vobis possibile sit sumnto digilo et quasi ptr mdktm ea 
teligisst : aliaquin diligmtior eorum scientia veiis tx laituribus Digti- 
ttrum im FaHdeclarum tibris, Deo fropitto, advaOura at. 
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Abduction, 400 

Absence, effect of, 360, 379 

— legal, 80 
AbsoTutorium, 352 
Abusus, 93 
Accensi, 6 

Acceptilatio, 93, 305, 363,309,320,335,403 
Accessio, 85, 147, 221 

— possessionum, x68 
Accessories, 206 

— to a stipulation, 263, 313 

— exceptions to rule of, 206 

— to a theft, 322 
Accommodare actionem, 355 
Accomplice, 332 
Accrual, 206 

— between co-heirs, 188, 253, 310 

co-legatees, 201, 239 

Accursius, 67, 70 

Accusatio capitalis, 123, 399 
Achaia^ ^6 
Acquisitio ex lege, 203 

— modes of, 93, 140, 146, 221 

— per adrogationem, 254 

— per uni%'ersitatem, 94, 177 
Acquisition through others, 175, 300, 3x8 
Act, 85 

— of the civil law, 126 

jus gentium, 87, 126, 177 

Actio, 16, 28, 38, 48, 90, 94, 95, 98, 334, 343 

— ad exhibendum, 149, 218, 323, 344, 

350, 389, 391. 3p8, 401 

— adjectitiae qualitatis, 375 

— aedilitia, 379 

— aestimatoria, 279, 281, 294, 3x4 

— an juraverit, 364 

— arbitraria, 350, 361, 367, 369, 373, 

, 378, 383. 395, 398, 406. 4" 

— arborum furtim caesarum, 328 

— bona fidei, 349, 367, 384, 385, 406 

— calumnise, 396 

— Cedere, 301 

— certae creditse pecuniae, 266 

— dvilis, 350, 359, 405 

— mcerta, 293, 317. 3^9 

— commodati, 258,260,312,323,350,367 

— communi dividundo, 28, 93, 287, 296, 

316, 347» 36s, 367. 398, 405> 408, 4" 

— condicticia, 258 

— conduct!, 284, 314, 367, 377 

— confessoria, 218, 227, 284, 350, 358, 405 



Actio contraria, 133, 260, 3x2 

— damni injuriae, 273, 276, 366, 383, 396 

— de aestimato, 294 

— de albo corrupto, 364, 406 

constituta pecunia, 363, 383 

dolo, 293, 3x7, 346, 350, 352, 369, 

383, 386, 396 

m factum, 349 

dote, 367 

distrahendis rationibus, X32, X39 

CO quod certo loco, 350, 369, 407 

incendio, etc., 329 

in rem verso, 375, 376, 377, 407. 

inoff. test,, 193, 233, 383, 408 

jure-jurando, 364, 406 

lege Julia repet., 382 

partu agnos., X20 

Paupene, 379, 407 

pecuhp, 333, 364, 375, 376, 377, 406 

pecunia certa credita, 396 

Fecunia const., 294, 307, 396, 406 

— depensi^ 272, 273, 396 

— deposlti, 260, 312, 347, 350, 366. 

367. 374, 396. 466, 410 

— de tigno juncto, x5x, 328 

— directa, X33, 260, 3x2, 348 

— duplicia, 365 

— emphyteuticaria, 284, 3x5 

— empti^ 276, 280, 28X, 288, 3x4, 367, 377 

— exercitona, 333. 375, 377, 407 

— ex legato quod venerabilibus locis, 

etc., 365, 366, 406 

— ex stipulatu, 133, X30, 262, 973, 28x, 

288, 299, 3x3, 366, 367, 368, 369, 

381, 407 

— ex testamento, 2x8, 24X, 262 

— famil. ercisc., 12, 28, 93, 197, X98, 218, 

ai9, 335. 241. 253. 29^f 334. 345. 
^ .347, 365, 367, 398, 405, 408, 412 

— fictitia^ 88, 257, 348, 359, 36X, 405 
utihs, 255 

— fiduciae, 349, 367 

— finium refrundorum, a8, 93, 296, 347, 

, 350, 365, 398, 405. 408, 4x2 

— furti, X47, X49, 305, 322, 324, 328, 365, 

377, 382, 385, 39X, 396, 401 

concepti, 321, 366 

lance Jicioque concepti, 321 

manifesti, 32^, 366, 382,4ox,4o6,4o8 

nee manifesti, 321, 366, 401, 406 

non exhibiti, 321 
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Actio furtt obUti, 3*1, 366 

prohibitt, 3SX 

<— hereditaria, 196 

— honoraria, 38 

— hypothecaria, 173, aig, 341, 384, 315, 

361, 38a, 383, 406 

— in duplum, 366, 406 

— in factum, 144, 893, 3*2, 336, 339, 

330. 346, 347. 350, 356, 359. 36X, 

364. 369.384* 40a.. 40s 
praescriptis verms, 981, 391, 393, 

994, 3»7. 349, 367. 377, 4*7 

— injunarum, 144, 146, 305* 3*6, 3*7, 

,377, 38a, 383. 385, 397, 4<», 408 

— in jus, 347, 350 

personam, 80, 96, 198, 346, 348, 

3SO, 356. 358, 373, 381, 404 

quadruplum, 366 

rem, 89, 96, 155, 346, 350, 356, 

358, 361, 365, 373, 380, 39a, 404 

confessoria, 164 

negatoria, 164 

simplum, 366, 406 

sup. legit., 193, 197, 33s 

triplum, 366 

— institoria, 388, 391, 316, 333, 375, 

377, 407 

— judicau, 354, 380, 381, 386. 396, 

3§8 

— legati, 3x8, 34X 

— legat. per damnat relict., 396 

— legis, x6, X9, 93, 34, 37, 38, 39, 36, 

38, 47, 48. 95, 98. a66, 334, 379, 

385, 394, 403, 404 
AqmluB, 324, 326, 338, 330, 348, 

3^5, 3^. 367, 396, 403, 406 

— legituna, 263 

— locati, 376, 384, 314, 333, 367, 377 

— mandati, 368, 371, 373, 388, 367, 

368, 387 

contrana, 39X, 3x5, 396 

directa, 391, 3x6, 396 

— mixta^ 96, 347, 3*65, 382, 404, 406 

— mutui, 258 

— negativa, 358 

— negatoria, 237, 384, 350, 358, 405 

— negoL gesL, 133, X39, 296. 367, 368 

— noxalis, 264, 375, 377, 398, 407, 4x3 

— Pauluuia^ 36X, 406 

— per condictionem, 335, 337, 349 

— per jud. post., 13, x6, 27, 39, 335, 

337, 349 

— perpetua, 366, 383, 408 

— per manus inject., xi, x6, 337, 353 
pignoris cap., 15, x6, 334, 339, 

342.354 

— personahs, X73, 343 

m rem scnpta, 346 

— pigneratitia, 260, 3x3, 367 

— poenae et rei persequendae, 383 

— poenalis, 324, 395, 351, 364, 365, 383, 

384, .401, 406, 408 

— popularis, 144, 330, 364 



Actio prx-judicialis, ic8, xio, 345, 356, 

364. 404, 405, 408 

— pnetona, 90, 350, 405 

in personam, 359, 406 

in rem, 363, 406 

— prima, 356 

— pro soao, 973. 273, 276, 284, 287. 

3x6, 367, 37», 377, 396 
tutela, 380 

— PuUiciana, 168, 333, 350, 359, 382, 

3831 406 

rescissoria, 360, 406 

utilis, 384, 348 

— quanto minoris, 379, 38x, 314 

— quod jussu, 375, 377, 407 
metus causa, 366, 36^^, 386 

— receptitia, 294, 363, 406 

— redhibitoria, 267, 279, 281, 3x4 

— rei persequendae causa, 406 
uxoriae, 173, 206, 349, 367 

— repetundarum, 379 

— rerum amolanun, 328 

— rescissoria, X7X, 382, 408 

— Rutiliana, 257 

— sacramenti, x6, 19, 37, 30, 84, 95, 

a66, 335, 337, 349, 394 

— sacrosanctis locis, 356 

— secunda, 356 

— sepulchri violati, X44 

— Serviana, 284,315,350,361,362,390,406 

— servi corrupti, 322, 328, 366 

— stricti juris, 349, 367, 369,37a, 373,383, 

406 

— subsidiaria, 13X, 133, X39 

— suspecti tutor's, 15, X33, X39 

— temporalis, 261, 382, 386, 408 

— tertia, 3^6 

— tributona, 375, 407 

— tutelae contraria, X32, 133, X39, 296, 

367, 396 

— utilis, ^, 133, 301, 348, 409 

— venditi, 279, 281, 288, 3x4, 367, 377 

— vindicandi, 323 

— vi honor, rapt., 328, 365, 377, 382, 391, 

396. 401, 406 

; et de turba, 328 

Action, 24, 31 

— definitioa of, 358, 403, 404 

— divisions of, 404 

— against fathers and masters, 375 
heirs, 382, 408 

— civil and praetorian, 405 

— direct ana indirect, 407 

— effect of failing in, ^97 

— for things or penalties, or both, 406 

— form of, 358 

— noxal, 407 

— perpetual and temporary, 408 

— real and personal, 404 

— right of, 358 

— time within which can be brought,3 82 

— vexatious, 366 
Actor, 103, X30, 544 
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Actor, children of, 79 

— municipis, 268 

Actress, marriage with, 57, 79 

Actus, 157 , 

Adcrescendi jus v. jus 

Addicere, 33 

Addicti, 8 

Addictio, 13, 24, 78, 93. 34©, 353 

— bonorum v. Bononun 

— in diem, sBo 
Addictus, 77, xi^, 338, 354 
Aditio hereditatis v. hereditatis 

by^ slave, 176 

Ademptio legatorum, 211 
Adjectiones, 96, 344, 404 
Adjudicatio, 13, 24, 28, 93, 142, 296, 

343» 356. J98, 404. 405, 408, 4X2 

— establishing servitudes, 381 
Adjudicatus, 77 
Adjunctio, 149 

Adlecti, 4 

Adopted children, 37, 243, 307 

— disinheriting of, 930 
Adoptio, 77, 114, XX5, xx6, X23, X37 
Adoptor extraneus, xx6, X85 
Adpromissor, 263, 3x3 
Adrogatio, 77, 94, 115, X23, 136, 254 
Adscriptitii, 53 

Adstipulator, 263, 270, 3x3, 325, 402 

— heir of, 383 
Adulterini, 78 
Adulterium, 77, 400 

— with slave, 186 
Advances to children, 252, 310 
Adversaria, 274 

Advocati, 49 
i^es, 84 
^Sdiles, 23 

— cereales, 35 

— curules, X7, 39, 279 

— majores, 17, 22 

— plebeii, 10, X7, 23 
^dilitiae stip. v. stipulatio 
i^ilitium edictum, v. edictum 
iGlius, 7x 

iGquum, X34 

iErarii, 36 

iErarium, 39 43, 81, 143, 335 

— prefect of, 43 
.^s equestre, 7, 339 

— hordiarium, 7, 339 
^Istimatio, 293, 367 
Affinitas, 78, 1x2, 136 
Africa, 56, 57, 62 
Africanus, 44 

Age, 6, 80 

Ager pnvatus, 83, 84 

— publicus, 9, 30, 83, 281 

— Komanus, 3, 9, 20, 34, 82 

— vectigalis, 281 
Agere, 26 

— cum periculo, 34X 

— per formulam, 341 



Agere per formulam petitoriam, 343 
sponsionem, 341, 343 

— sine periculo, 34 x 
Agnati, X22 
Agnatic, 24, 63, 78 
Agreements prohibited, 295 

— unlawful, 332 
Agri assi^nati, 84 

— limitati, X48 

— quaestorii, 84 

— occupatorii, 84 

— subcisivi, 84 

— vectigales, 84 
Agricolaj, 53, 75 
A^ro romano, 9 
Aire, 56 
Alaric, 56 
Album, 8, 36, 348 

— protection of, 364 
Alciat, 70 
Alearum lusus, 296 
Alexander, 64. 65 
Alexandria, 98, X25 
Alibi, 269 

Alienatio by others than owner, 174 

— fralidulent, 36X 

— not allowed to owner, 174 
— per aes et libram, X3, 77 
Alieni juris, 24, 76, xo8 
Allies^ 7 

Alluvio, X47, X48 

Amalii, 68 

Ambassadors, 144 

Ambitus, 40X 

Anastasian emancipation, 120 

Anastasius, 64, xx4 

Anatocismus, 300 

Anatolius, 6x, 64 

Ancus Martins, 5 

Anianus, 56 . .. 

Animus dominii, 145, 155 

Annaeus Seneca, 2x4 

Annales Maximi, 24 

Anniculus, X13 

Annus continuus, 352, 360 

— utilis, 352, 360, 376 
Anselm of Aosta, 68 
Antapocha, 88 
Antecessor, 6z 
Antestatio, 339 
Antiochus, 54 
Antiqui, 64 
Antiquo, 35 
Antinomy, 5^ 

Antoninus Pius, 41, 44, 60, 272, 212,354 

Antony, 35 

Apocha, 88 

Apostates, 54, 79 

Apparatus, 69 

Apparitores, 354 

Appeal, origin of, 23 

— right of, 15, 49, 96, 357 
Appearance in an action, 364, 380 
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Appellatio, 44. 357 

Appius Claudius, 13, 19, 26, yi, 365 

Aquaeductus, 157 

Aquzhaustus, 157 

Aquilius Gallus, 184, 303 

Arbiter. 15, 18, 23, 39, 51, 335, 343, 349 

— aquae pluv. arcend., 14 

— familix ercisc, 337 

— finium reg., 337 

— vindiciae falsae, 337 
Arb-tration, 51, 337 
Arbitrium^ 344, 350, 369, 467 

— ad exhibendum, 337 
Arbores, z6 

Area, 27s 
Arcadius, 54 
Arcifinales, 148 
Argentarius, 376, 294 

— action against, 363 

— liability of^ 333 

— set off against, 3^2, 409 
Ar^ment of Justinian's Institutes, 99 
Anans, 57 

Aristocracy of money, 5 

— of race, 5 
Arius, 51 
Arms, loss of, zi8 
Army, power of, 48 
Arrba, 110, 277, 314 
Ars boni et aequi, 134 
Arson, 14 
Arus[9tces, 54 

As, divisions of, 187, 232 

Assem dare, 6 

Assertor libertatis, 104, 336, 365 

Assessor^ 40 

Assignatio libert., 249' 

Assignment to creditors, 354, 388 

Assidui, 6 

Astrologers, 54 

Athanasius, 64 

Athenians, customs of, zo2 

Athens, civil law of, zox 

Atrium, 26 

Atrox, 328 

Attic legislation, 10 

Attila, 56 

Auctor^ 127 

Auctontas, 37, 127 

— of senate, 4, 7, 19, 22 

— tutoris, 127, 129, 138 
Auctoritatem praestare, 127, 278 
Audientia episcopalis, 51 
Auditorium, 41, 44, 49 
Augurs, 8, 19, 37 

Augustus, 32, 38, 40, 41, 42, 48, 50, 75. 
86, 107, 115,2x3, 216, 3S7»4oo.40x 
Aulus Ofilius, 44 
Authenticae, 6z 
Auxilium, 23 

— extraordinarium, 25X 
Avignon, 70 

Azo, 70 



Bailee, 15 
Ballot. 35 
Balsamon, 66 
Bandsmen, 6 
Bankruptcy, 79, 372 

— of partner, 286 
Barbsirians, eruption of, 47, 48 

— transfer of, 53 
Barbarus, 21, 46, 75 
Bartolus, 70 
Basil. 64 

Basilica Julia, 19 
Basilicas, 64, 65 
Beaufort, de, x 
Bee. Abbey of, 68 
Bederina, 57 
Bees, 22X 

Bekk, 67 
Belisarius, 57, 99 
Beneficium abstmendi, 194 

— cedend. act., 274, 289. 333 

— competentiae, 354, 368, 371, 410, 411 

— deliberandi, X9S 

— discussionis, 289 

— divisionis, 272, 273, 289, 333, 383 

— excussionis, 273 

— inventarii, 195, 235 

— legis Comeliae, X83 
Falcidis, 214 

— ordinis, 273 

— separationis,'z93, 234, 363 
Berytus, 60, 6x 

Biener, 67 

Bigamy, xx2 

Bigleniza, 57 

Bishops, 51, 62, 98, X05, 360 

Blastares, 66 

Blondeau, 71 

Blume, 59 

Boetius, 57 

Bologna, 67, 68, 70 

Bona, 8.^ 

Bona fide emptor, 323 

— fide possessor, X77 

— vacantia, x66, 222 
Bonae fidei actions, v. actio 

list of, 367, 407 

origin of, 337 

set off in, 372, 409 

contracts v. contract 

Bonorum addictio, 255, 256, 310 

— cessio, 257, 265, 286, 3x5, 354, 371:4" 

— collatio, 252, 309 

— distractio, 354 

— emptio, 286, 3x0, 353 

— emptor, 256, 348, 372, 382 

— possessio, 37, 94, X79, 249, 309, 382, 

389 

ab intest, 250, 309 

contra tab., X85, X89, 230^ 243, 250 

cum re et sine re, 252, 390 

decret, 252, 309 

edic, 252, 309 
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Bonorum possessio ex test, 350, 309 

claiming^ 251 

repudiation of, 251 

secund. tab., 191, 233, 250, 309 

turn (^uem ex fam., 250, 309 

quibus ex leg., 251, 309 

vent, nom., 252, 309, 397 

unde cog., 250, 309 

manumis, 251, 309 

decern pers., 250, 309 

legit, 250, 309 

hben, 243, 250, 309 

patroni, 251, 309 

vir et uxor, 251, 309 

— poi^essor, 37, 308, 390 

loco heredis, 348 

sine re, 390 

— proscriptio, 256 

— publicatio, 286 

— sectio,^ 286, 353 

— venditio, 356 
Boundaries, v. Fines 
Bourges, 70 
Bracnylogus. 69, 89 
Breviarium Alsuicianum, 56, 57, 68 

— Aniani, 56 
Brocarda, 69 

Bulgarians, 62 
Bulgarus, 69 
Burglary, 40 
Burgundians, 56, ^7 
Byzantine law, v. Law 
Byzantium, 51 

Caduca, 43, 44, 45, X42, 188, 201, 202, 

^ 239. 253 
Caecus, 183 

Caesar, Julius, 27, 31, 35, 40, 44, 116, 

181, 399, 401 
Cahors, 70 
CalendaTi 5 
Calendanum, 300 
Caligula, 33 - 
Callide, 286 
Callistratus, 47, 60 
Calocyrus Sextus, 65 
Calumnia, 2x5, 395 
Campania, land of, 31 
Canon, 53, 281 

— law, 60 

Canuleium plebiscitum, 17 
Capitation tax, 36 
Capite censi, 6 

Capitis dem., 78, xaa, X36, 162, 338, 348 

max., 78, 122 

med., 78, 123 

mm., 78, 123, 305 

Capito. 4x 

Capitol, 22 

Captain of ship's liability, 330 

Captives, care of, 51 

— position of, 119 



Caput, 5, 75, 78, 194, 299 „ „ 

Caracalla, 43, 45, 46, 50, 76, 80, 82, xa| 

Carcera privata, 353 

Cariolanus, xo 

Carthage, 25 

Cassians, 42 

Cassjodorus, 57 

Cassius, 42, 44, 46 

Caste, jg 

Castrati, 8x, ixi, xi6 

Castrense pec , v. Peculium 

Castrensiani, 5a 

Casus, 69, 297 

Catholici, 79 

Cattle, 324 

Cato, 26, 71, 200 

Catoniana reg., 170, 199, 205,236 

Causa, 270, 276, 292 

— cadere,^ 370 

— calumniae, 399, 41 x 

— civilb, 202 

— falsa, 238 

— justa, X67, 360 

— liberalis, 104, 365 

— lib. quaerend., 113 

— lucrativa, 200, 384 

— pietatis, 331 

— rei familiaris, 389 

— reipublicae, 360 

— solutionis, 268 
Causae conjectio, 340 

— coUectio, 340 

— erroris prob., xx4 

— peroratio, 356 

— probatio, X13 

Cautio, 88^ 9X, 270, 271, 976, 289, 3x3, 356 

— damni infecti, 266 

— de dolo, 266, 350, 369 

— judicat solvi, 266, 354, 38b, 398 

— judicio, sist., 357, 38X 

— luratona, 38X 

— leeat., 219, 267 

— Muciana, 209, 3^8 

— ratam rem dom. nab., 380, 381 
CaA'alry, 6 

Cavere, 26 
Celeres, 6, 39 
Celstts, 4x, ^2, 44 

— on the valid itv of le^des, 300, 305 

— on the revival of obligations, 306 
Celtic race, x 

Censiti, 53 

Censor, X7, 33, 79 

Census, 5^ X04, X33 

Centumviri, x8, 33, 38, 99, 36, 49, X9X, 

335* 337> 343* 343 
Centuriae, 6 

Cerae, 88 
Ceres, x4, X7, 3x 
Centum ta'bulae, 17 
Cervottus, 70 
Cessatio, 399 

Cessio bonorum, v. Bonorum 

E E 
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Cessio in jure, v. In jure 

Ceteri, 184 

Chance, games of, 296 

Charisius, 58 

Charles the Bald, 68 

Charta, 88, 276 

Chartres, Biaaop of, 68 

Chartula, 976 

Child, abandonment of, 378 

— care of^ 51 

— emancipated, 137 

— exposure of, 57, 109, 120 

— natural, 77. 1x3 

— property of, 109 

— prostitution of, 126 

— rules as to condition of, 103 

— sale <rf, 5a, 109, 136 

— status of, 13s 
Chiro^aphum, 88, 205, 276, 313 
Christiamty, influence of, 43, 49, 52, 75, 

79 

— introduction of, 47, 54 

— reli^on of empire, 51 
Christians, 47, 51, 57. 79 

— heterodox, ^7, 6a 
Church of domicile, 186 
l^acy to, 297 

— property* "44 

Cicero, 3, 10, 26, 27, 32, 33, 34, 35, 40, 
41, 6x, 71, 74, 86 

— on adoption, 1x4 

— on the bonorum vend., 256 

— on the contract litteris, 274 
deductio, 336 

— — — gentiles, 245 

— — inolncious wills,- 191 

soldiers' wills, 179 

substitutions, X89 

Circus charioteers, 57 
Cisalpine Gaul, 35 
Citation law, 54 

Cives, latini, peregrini, 46 
Civil law, 8, 23, 36, 49, 62, xox 
Civis, ao, 55, 48^ 50, 75, 79 

— illegal detention of, 401 
Civitas, 45. 75. 78 

— - absq. suff., 20 
Civitates fund., 2x 

— feed., ao 

— lib., 20 

Claim, excess of, 370 

— mistake in, 371, 387 

— surplus over, 371 
Clam, 390 
Clarissimi, 52 
Classes, 6 
Claudian family, 246 

— Marcellian family, 246 
Clausula codtcill., 217, 241 

— doli, 350, 367, 369, 384, 407 
Clemens, 45 

Clergy, 68 
Clientage, .3 



Clientes, 3, 15, 25 

CloUre, 68 

Code Athenian, 13 

— meanijig of wora, 58 
Codes of Byzantine Lmp., 64 
Codex, 2x6, 274 

— Greg., 50, 54, 55, 56, 58, 59 

— Hermog., 50, 54, 55, 56, 58, 59 

-MlV.8»64 

— legis Visigoth., 56 

— Repet Praelec, 60 

•- Theod., 5x, 54, 56, 57, 58, 59, 75 

— vetus, 58 
Codices, 88 

Codicil, 4x, 43, 50, 86, 88, 2x6, 240 , 
Coelibes, 42, 52, 63, xxi, x86, 203 
Coemptio, 8, 37, 77, xx7, 129, 349 
Coemptionator, X17 
Cognatio, 24, 37, 38, 50, 63, 78, 245, 247 

— servilis, 247 
Cognitio, 335, 343 

^ extraordinana, 30, 32, 47, 62, 351, 

357. 399, 404 

— suspecti, 133, X39 
Cognitor. 266^ 379, 381, 387 
Co-heir, liabikty of, 298 
Cohorts, ^ 

Coinage, falsification of, 400 

Colientes, 3 

Collatio bonor., v. Bonorum 

— Mosaic, et Rom. leg., 55. 
Collegam appellare, 23 
CoUegatarius, 20X, 239 

— re, 201, 203, 204, 239 

— re et verbis, 201, 203, 204, 239 

— verbis, 20X, 203, 204, 239 
Coloni, 53, 75 

— cen&iti, 103 

— liberi, 53 
Colonic, 7, 25, 35, 45 

— militariae, 35 

— Romanae, 20, 35, 76 

— togatae, 20 
Colonus, 28X 

— property of, 361 

— rights of, X53 
Comites consist, 5x 

Comitia calata, X04, 178, 179, 229 

— centuriata, 6, 9, xo, X5, 17, 22, 23, 31, 

M* 35. 77 

— cunata, 3, 4, 7, 22, 23, 245 

— tnbuta, 10, 17, x8, 19, 22, 33, 3X.34. 35 
Comitium, 3, 338 

Commentaries, 47 

Commercium, 8, 20, 75, 8a, 92, iBo 

Commixtio, 147, 150 

Commodans, 258, 31a 

Commodatum, 38, 93, 258, 302, 3x2 

Commodum, 279, 314 

Comoedus, 103 

Compeditus, 103 

Compensatio. 332, 371, 384.403.407,409 

— compulsory, 374 
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G>mpensatio liquida, 410 

— voluntaiy, 374 
Comperendinatio, 340 
Compromissum, 294, 995, 317, 369, 396 
Conception, Z03 

ConcuDinatus, 77, 119, 113, 136 

Cundemnatio, 28, 96, 262, 341, 342, 343, 
344. 346. 348, 350, 356. 366, 369, 
370, 374, 375, 376, 386, 394, 396, 

^ _, 397, 404, 408, 409. 410 

Condem. absolv. non liq., 32 

Condictio, 29, 95, 96, 299, 312, 343, 347, 

375, 377 , 

— causa data, &c., 293, 994, 316 

— certi, 174, 225, 260, 262, 273, 281,313 

— dc omni certa re, 97, 347 

— ex lege, 174, 225, 295, 317, 366 

— ex stipulatu, 368 

— ex testamento, 218 

— furtiva, 149, 323, 401 

— incerti, 262, 313 

— indebiti, 171, 208, 219, 261, 274, 295, 

. .297, 317, 349 

— in jure, 341 

— ob causam dat. 293 

— title to support, 386 

— triticaria, 347 

— utilis, 288 

— quasi re non sec, 174, 225 
Comlitio, cancellation of, 261 

— illegal, 188, 210 

— impossible, 188, 210 

— joint, 188 

— mixed, 261 

— negative, 261 

— pcenac nom., 210 

— potest, 261 

— precedent, 370 

— separate, 188 

— suspensory, 280 
Conductor, 281. 282 

— ejectment oL 283 

— obligation of, 283, 298, 314 
Confarreatio, 8, 37, 77, 117 
Confessio, 88, 354 

— in jure, 355 
Confessus, 353 

Confusio, X47, 150, 221, 305, 320 

Connubium, 8, 17, 20, 46, 75, 77, 11 1, 136 

Consanguinity, 247 

Conscripti, 4 

Consensual contracts, v. Obligatio 

Consensus, 87, 90, no 

— of curator, 129, 139 
Conservus, 264 
Consideration, v. Causa 
Consilia, 70 

— semestria, 41 
Consilium, 18, 41, 145 
Consistorium, 41, 44, 49, 52, 61 
Consobrinus, 51, 98 
Cohsolidatio, 163 
Constans, 86 



Consiantine, 43, 50, 5«, 52, «o5. 358 

— Copronymus, 64 

— Harmenopulus, 66 

— jurist, 60 

— Lascaris, 66 

— of Nicaea, 65 

— Palaeologus, 66 

— Porphyro^enitus, 65 

— son of Basil, 64 

— the Second, 53, 86 
Constantinople founded, 51 

— judges at, 48 

— school of, 54, 61, 64 
Constantius, 53, 54, 62, 86 
Constitutiones imp., 40, 44, 50, 64, 65, 

loi, 383 
Consolidatio, 163^ ^ 
Constitution, political, 15 
Constituere, 294 
Constitutum, 294, 317, 383 
Constructio, 150 
Consul, 38, 39, 44, 51 
Consultatio, 357 

— veteris cujus jum^ 55 
Contentio fructus licit, 394 

— juris, 28 

Contracta fiducia, 119, 124, 245, 251, 308 
Contract (v. also Obligatio), 94, 38, 
so, 63 

— accessory, 339, 361 

— actions in respect of, 365 

— bilateral, po, 977 

— bonae fidei, 979, 999, 333 

— do ut des, 991, 999, 294 
facias, 991, 999, 317 

— facio ut des, 992, 293, 217 
facias, 292, 517 

— imperfectly sunalUgmatic, 288 

— innominate, 260, 299, 317, 367 

— liability of heirs on, 383 
paterfamilias, 375 

— nominate, 999 

— produces obligations only, 280 

— prohibited, 995, 317 

— quasi, 367 

— real, 258, 367 

— responsibility in, 298 

— stncti juris, 299 

— unilateral, 277 

— validity of, 267 
Contractus, 89, 90 
Contrectatio, 320 
Contubemium, 78, 112, 136, 257 
Contumax, 356 
Contumelia, 326 
Conventio, 90, 358, 291, 292 

— in manum, 251 

— legitima, 295 
Convents, 62 
Conventus, 96 _ 
Co-owner, liability of, 298 
Corporations, 15, 81 
Corpus, 326 
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Corpas Buthenttcuin, 6i 

— JDiift canooict, 58, 67 
dvilis, 58 

— TheodoAianunip 56 
Coruncaaius, 71 
CoiTcctores, 44 
Correales, 333 
Correi, J13 

— pronuttendi, 963 

— stipulandi^ a6a 

Council nominating tutors and curators, 

Counter-claim, 374 
Cranus, 35 
Craiinus, 6x 
Credere, 958 
Creditor in mora, 999 

— in solidum, 263, 313, 339 

— joint, 333 

— mortgagee, 369 

— pledgee^ 369 

— of peculium, 376 

— pro parte, 339 

— psotection of, 361 
Creditum, 89 

Cretio, 106, 186, 195, 934 

— c mtinua. 195 

— vulgaris, 195 

Crimen, expilatae hered., 399 
Criminal accusation, 7, 69 

— property of condemned, 390 

— I**^' '.4, 23. 31. 36, 49. 6a, 399, 4x2 

— jurisdiction, 39 

Crimina extraorainaria, 39, 49 

Cubicularii, 59 

Cubidiu», 64 

Cuias, 49, 55. 57. 7<N a«S 

Culpa, 97^, 985, 997, 317 

— dennitton of, 997 
—• gravis, 3x9 

— lata, 997, 3x8 

— levis, 997, 3x8 

— magna, 997 

— standar-ls of comparison, 997, 318 
Cura, 8t, 13^ 

— as a quasi contract, 996, 317 

— dispensation from, 59, X3x 

— legitima, X3j 

— measure of liability in, 998 

— termination of, X30 
Curatela, v. Cura 
Curator, 8xj X97, 139 

— calendani, 300 

— honorarius, 129 

— legitimus, X9o 

— nomination or, 51, 130 

— suspectus, X33 

— tacit mortgage of property of, 363 

— bringing an action, 380 
Cures, X 

Curia. 3, 4, s, 20, 93, 49, 86, 1x4, X48 
Cunales, 3, 49, 1x4 

— flamines, 3 



Curiae subjecti, 49 

Curionia sacra, 3 

Curule cbairs, x 

Curialis, origo, 49 

Curis, X 

Custodia, 997, 3x8, 343, 353, 355 

Custodes mittere, xao 

Custom, 8 

Cyrill, 64 

Damian, 68 
Dama|^, v. Damnum 

— accidental, 14, 997 

— corpore corpori, 336, 403 

— consequential, 396 

— unlawful, 297, 325, 402 
Damages, 978, ^39, 330, 394, 397 

— assessment of, 355, 379 

— causes diminismng amount of, 370 

— error in claim of, 370 
Damnum, X4 

— infectum, 38, 366, 342, 353 
Dare, facere, praestare, 89, 3x1 
Datio, 279, 291, 292. 394 

— in solutum, 302, 3x9 

— judicis, 340 

Daughters, disinheritance of, 184 
Deaf, 8x, 269 

— and dumb, 8x 
Debitor, 89, 305 

— accomplices of fraud of, 361 

— capitis dem. of, 349 

— exceptions limitol to, 388 

— fraudulent, 36X 

— in mora, 299 

— in solidum, 363, 313, 333 

— joint, 333 

— nexum of^ 363 

— release of, ^05, 306 
Debt, deduction of, 37X 

— legacy of, 305 

— transference of, X43 
Decemviri, xo, X9, 36, 335 
Decision of the case, actions for, 335 
fact, 343 

Decisions, the fifty, 59 
Decrees, imperial, 40 
Decretum, 68, 97 

— Graciani, 67 

— principis, 40, 49 
Decuries, 33 
Decuriones, 49, 63 
Dediticii, 7, 50, 75, 76, xo6, x86 
Deductio, 84, 336, 373 
Defamation, X4 

Defendant possessor, 343 

Defeasor, 380 ^ 

Defensores civitatum, 54, 63, 98, 125, 360 

De jure civili in art. redig., 37 

Delatores, 44 

Delegatio, 304 

Delictum, 14, 91, 31X, 320, 401 

-- between married persons, 371 
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Delictum, effect of avowal of, 396, 413 

— ioint, 333 

— liability of paterfamilias for, 375, 377 
Dementes, 81 

Deminutio, 124 
Demonstration a8, 343, 343, 404 

— certa, 308 

— combined with intentio, 348, 370 

— falsa, 306, ao8, 338 

— plus petitio in, 370 
Denunciatio actionis, 355, 358 
Dcponens, 359 

— liability of, 398, 313 

— rights of heirs of, 334 
Deportatio, xi8, 133, 39^, 400, 401 
Depositarius. 339 

— liability of, 398, 31^ 
Depositum, 38 

— contract of, 38, 90, 359, 31a, 347 

— formula for, 348 

— necessarium, 259, 365, 366, 383, 406 

— no set off, in, 375 
Derelictum, 155 
Desidia, 385 
Detcntio nuda, 93 
Detestatio sacrorum, 179 
Devolution, 244, 307 
De usurpationibus, 36 
Dictator, 9, 34 

Dies, 87, 399 

— cedit, 163, 199, 336, 337 

— certus, 3 10 

— continui, 87 

— incertus, z88, 3x0, 338 

— intercisi. 5 

— interpellat, 399 

— justi, 338 

— fasti, 5, 16, 19, 36, 87, 340 

— nefasti, 5, 87 

— perendinus, 340 

— utiles, 87, 353 

— venit, 163, 15)9, 336 

Digest of Justmian, 41, 43, 59, 64, 73, 

Digesta, 47, 59 
Digestum novum, 69 
— ^vetus, 69 
Dilatio, 399 
Diligentia, 397, 318 

— exacta, 297 

— exactissima, 306, 297 

— quanta suis rebus, 298 
Diocese, 53 

Diocletian, 45, 47. 5°. 5». 62, 96 . 

— constitution of, ^8, 404 
Disinheriting of children, 37, 183, 230 
Dispensator, Z03, 290 

Disputatio fori, 22 
Dissimulatio, 328, 403 
Divini,^ 49 

Divortium, 42, 77, in, 113, 269 
Do, dico, addico, 33, 335 
Doli capax, 128 



Dolus, 38, 380, 897, 3«7, 348, 383. 407, 
410, 413 

— bonus, 87 

— definition of, 87, 397 

— exception baised on, 384 

— f^uarantee against, 369 

— in dividing peculium, 376 

— in respect of set off, 374 

— liability of heirs for, 383 

— mains, 87 

— modes 01 punishing, 369 

— responsibility for, 397, 318, 333, 369 
Dolum malum abesse prsestare, 279, 369 
Domicilium, 79, 367 

Dominica potestas, 141 

Dominium (v. also OwnershipX 12, 37, 

^O, {)3, X40, 330, 33Z 

— bonitanum, ^7, 93, 140, 145, 330 

— ex jure Quintium, 13, 19, 33, 83, 93, 

140. 144. aao, 336, 353 

— c« lege, 43, 353 

— kinds of, 93, 140 

— loss of, 154, 335 
Dominus, 383 

— ex jure Quiritium, 363 

— le^timus, 140 

— litis, 380 

— order of, 375 
Domitian, 47 
Domus, 93 

Donatio, 169^ 333, 317, 371 

— ante nuptias, 173, 324 

— inter virum et uxorem, 172 

— inter vivos, 171, 223, 225 

— mortis causa, 169, 313, 333, 334 

— non mortis causa, 169 

— propter nuptias, 113, 173, 223, 324 
DoSrotheus, 60, 6z. 64, 99 

Dos, 55, 85, no, 1x2, X72, 223, 224, 270 

— actioi) to ascertain amount, 364 

— adventitia, 173 

— alienation of, 334 

— conditional on marriage, 170, 173 

— data, 367 

— dicta, 368 

— husband's rights in respect of, 368 

— immovables of, 173, 175 

— legacy of, 305 

— mode of settling, 367 

— praslegata, 306 

— profectitia, X73 

— protection of, 363 

— receptitia, X73 

— restitution of, 367 

— stipulata, 368 
Dotale instrumentum, 1 10 

— praedium, 84 
Dotis datio, 173 

— dictio, 173, 334, 260, 312 

— legatum, 20 
Doubt, 88 
Dowry, V. Dos 
Doxapaier, 66 
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Dtaco, law of, loo 

Droit, too 

Drugs (injurious), sale of, 400 

Duae hastae, x8 

Ducas^ 66 

Duci. jubere. 353 

Dumb, 81, 369 

Dumoulin, 69 

Duo rei, stipul. et prom., 26a 

Duplicia judida, 18 

Duplicatio. 97, 346, 387, 404, 411 

Dupondu, 61 

Dupondius, 187 

Duumviri, ao, 49 

— jure dicundo, 335 
Dux, 5a 

Ecclesia, X05 

Ecloga ad Proc. mut., 66 

— le^pm, 64 

— pnvata, 64 
Edicere, 33 

Edit sur la paix du royaume, 68 
Edicta, V. Edictum 
Edictales, 61 
Edictum^ 36, 97 

— aedilitium, 33, 267, 279, 381, 314, 379 

— de alterutro, 368 

— de rebus cred., 258 

— divi Hadriani, 44 

— inter duos, 34 

— magistratus, zoi 

— Mediolanense, 51 

— novum, 34 

— of Julianus, 44 

— peremptoritun, 356 

— pcrpetuum, 34, 44 

— pratons, 33, 73 

— pnncipts, 40 

— provinciale, 33, 59 

— repentinum, 34 

— sucoessorium, 252 

— Theodorici, 57, 67 

— tralatitium, 34 

— urbanum, 59 
Editio, 6a 

— actionis, 355, 358 
Educator, 103 

Education under Justinian, 61 
Epregii, 5a 
Ejectment, 383 
Electio, 307, 333 

— by wife, 368 

Electoral power, 7, 33, 36, ^8 
Emancipated children, v. Cnild 

— succession of, 307, 308 
Emancipatio, 119, 133 

— Anastasian, 120 

— compulsory, lao 

Embezzlement of trust-money, 400, 401 
Emphyteusis, 84, 91, 93, 165, 228, 282, 
_ , 283, 315 

Emphyteuta, 282, 315 



Emphyteuticarius, a8a 
Empire, Byzantine, 63 

— council of, 5a 

— division of, 47, 5^ 
Emperor, council of, 5a 

— of the East, 54, 66 

— of the West, 54, 56 

— power of, 48 
Emptio rei speratae, 378 

— spei, 278 

— sub corona, 93 

— sub hasta, 93, 353 

— venditio, 38, 91, 277, 278, 314 
Emptor, 278 

— familiae, 179, 229 

— obli^tions of, 279, 398, 314 ' 
Enchindium, 64 

Enemy's field, 5 
Enfranchisement, 75, 104 

— effects of, 75 

— fraudulent, 361 
Epanagoge, 64 

— aucta, 66 
Epicureans, 30 ^ 
Episcopalis audientia, 51 
Episcopi, 51 

Epistoia principisj 40 

— fideicommissana, 2x7 

— freedom by, los 
Epitome ad Proch. mut., 65 

— legum, 65 

— novellarum, 60, 64, 68 
Epochs of Roman Law, 7X 
Equality, dogma of, 75 
Equites, 6, 7 

Ereptorium, 142, 253, 3x0 
Erciscundi, 42 

Error, 87, 270, 384, 385 

— in damages claimed, 370 
Etruscans, z, 4 
Eustathius Romanus, 66 
Event, 74, 85 

Evictio, 278, 373 

Exarchate of Ravenna, 58, 6a, 67 

Exceptio, 38, 48, 96, 306, 33a, 345, 370, 

383, 4<H» 4»o 

— cognitoria, 387 

— de jurejurando, 364 

— dilatoria, 387, 4x1 

— divisions of, 386, 387, 4x0 

— doli, X5X, X52, X75, 205, 2x9, 261, 376, 

301 f 30s, 345. 350. 3Sa, 3^9. 37a, 
381, 384, 385* 386, 387, 410 

— eflPect of, 383, 409 

— equity, a9x 

— in factum, 384, 385, 4x0 

— in rem scripta, 384 

— Judicati, 380 

— ^uris jurandi, 385, 387, 4x0 

— lusti dominii, 359, 383 

— legis Cincise, X71 

— litis dividusB, 371, 386 

— longi temporis, 388 , 
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Exceptio nisi bonis cesserit, 383, 388 

— object of, 383 

— ongin of, 383, 410 

— pacti conventi, 261, 345, 385, 386, 

387, 410 

— pecuniae non numerata, 88, 376, 313, 

38s, 41? 

— peremptoria, 352, 386, 410 

— perpetua, 171, 277, 386, 410 

— persona cohaerens, 388 

— procuratoria, 387, 411 

— pro minore Viginti., eta, 130 

— quod facere potest, 346, 371, 388, 4x0 
^^metus causa, 352, 367, 384, 386 

— rei cohaerens, 387 

in judicium deductae, 263, 356, 

357, 38s, 387 
judicatae, 263, 357, 381, 385, 387, 

4x0 

residuae, 386 

venditSB et traditae, X4X 

— restitutae hereditatis, 214 

— s.c. Macedonianum, 377, 383 

— s.a Trebellianum, 383 

— s.c. Velleianum, 274, 383 

— si non et illi solvendo sint, 383 

— temporalis, 386, 410 

— vi, 387 

Exchange, 277, 281, 294 
Excusatio, X3i^ 
Execution, actions for, 337 

— before sentencr, 351 

— effects of, 290, 2^2, 293, 294, 305, 3x6 

— modes of enforcing, 340, 353, 358 

— suspension of, 357 
Executor litium, 357, 371 
Executores, 354, 409 
Exercitor, 285 

— navis, 330, 375, 403 
Exheredatio, 230 
Existimatio, 78 
Expenditure, public, 36 

Expenses, claims in respect of, 362, 

IT 36^^73 
Expensilatio, 9X, 275, 313 

Experentia Romaju, 66 

Expromissio, 304 . 

Expromissor, 304, 319 

Extruieus. x'7 

* 

Factio testamenti, v. Testamend factio 
Factum, 85, 95 

— decision of, 343, 384 

— juridical, 86 

— statement of, 349- 
Falcidian portion, 2x2, 240 
Familia, 75 

— change of, X23, 245 

— idea of, 76, X78, 228 

— different acceptations of word, 76, 135 

— eradual extinction, 78 

— loss of, 78, X23 

— pecuniaque, 83, 178 



Familiae erciscundae, v. Actio 

— mancipatio, 229 
Famosi, 79 
Farreum, 77, X17 
Fasces, x 

Feciales, college, 5, 8 
Ferrara, 70^ 
Ferruminatio, X50k 221 
Festuca, 86, X04, 336 
Feudal system, 3 

Fiction of the lex Cornelia, 1 19 

Fictions, 88 

Fidei commissaria epistola, 217 

— hereditas, v. Heredetas 

— commissarius, 214, 240 
praetor, 98, 2x3 

— committens, 2x3 

oath of, 2x5, 2x9 

Fideicommissum, 43, 98, 223, 240, 353 

— ab intestato, 2x5 

— contrasted with legacies, X98, 2;6 

— liberty granted by, X04, 2x6 

— of debt, 205 

— of inheritance, 2x3, 2x9 

— origin of, 40, 86, 2x3, 2x6 

— rer. sing., 2x3, 2x5, 2x9, 240 
Fidejussio, 3x3 

Fidejussor, 263, 27X, 272, 305, 3x3, 396 

398. 

— donandi animo, 388 

— exceptions available to, 387 

— insolvency of, 383 

— judicio sistendi causa, 355, 381 

— security^ given by, 380 
Fide-promissio, 27X, 3x3 
Fide-promissor, 263, 271, 313, 364 

— heir of, 383 
Fiducia, 142 
Fiduciarius, 2x3, 340 
Filii perduellium, x86 

Filius familias» adoption of, x6 

— acquisition through, 300, 318 

— emancipation of, 16 

— natural liability of, 331 

— peculium of, 52, 307 

— property of, 52, 63, 78 

— stipulation of, 265 

— will of, 63 
Fines, 398 

Fiscus, 38, 39, 43, 45, 8x, 98, X43, x68,2S3 

— mortgage in favour of, 363 
Fiaccus, L., 41 

Flamens, 51, 117 
Flamines Diales, 123 
Flavianum jus, X9 
Flavins. Cnaeus, 19, 26 
Flock, legacy of, 206, 238 
Florence, 68 
Foenus, v. Usurae 

— nauticum, 258 

— semunciarium, 300 

— unciarium, 15^ 299 
Fontainebleau, library at, 66 
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Forcible entoy, 334 
Foreign policy, 7, ao» 35 
Foreigneni at Rome, ao, 35 
Fonnula, ai, 36, 38^ 404 

— adaptation to citizens, 343 

— arbitiaria^ 350, 394, 395 

— bonae fidei, 350 

— decay of, 47, 4.8' 50 

— division of actions according to, 367 

— employed for obligations, 343 

— fictitia, 341, 348, ^ 

— incerta, 370 

— in factum, 341, 346, 348, 361 

— — jus, 34a, ^46, 348, 356 

— in respect of dowry, 368 

— introduced for aliens, 341, 343 

— mode of preparing, 346 

— of interdicts, 388, 393 

— of testaments, 53 

— origin of, 340 

— pans of, 341, 34a, 343 

— per siglas expressae, 37 

— petitoria, a66, 343, 350 

— praejudicialis, 343 

— procedure, a8, giS, 340, 354, 404 

— Rutiliana, 380 

— stricti juris, 350, 384 

— suppression of, 53, 6a, 86 
Forum, 19, aa, 95, ai8, 340, 345, 369 
Fragmenta Vaticana, 55, i6z, 170 
France, law in, 68, 69, 70 
Francis the Fir t, 66 

Franks, $6^ 57 
Fratres, Divi, 45 
Fraud, V. Dolus 
Freedman, 75, Z03 

— classes of, 50, 105 

— definition of, 104, 135 

— descendants of, 345 

— duties of, Z06 

— natural liability of, 331 

— oath of, a54 

— production of, 389 

— succession to, 41, 107, 347, 308 

— suing patron, 364 

— will of, 348, 308 

Freedom in fraud of creditors, 107, z86 
Freedwomen, succession t6 pro];>aty of, 

347 
Freeman possessed in good faith, 300 

— reclaimed from slavery, 365, 389 

— reduced to slavery, 53, 103 
French law, ^ 
Fructuaria stip., v. Stipulatio 
Fructuarius, 177 

Fructus, 9a 

— legacy of, 163 
Frustratio, 399 
Functio dotis, 395 
Fundus, 84 

— cum instrumento, 306 

— fiscalis, a8a 

— instructus, 53, 85, ao6 



Fundus patrimonialis, a8a 

— rei pnvatae, aSa 
Funerals, 15 
Fur^ 3ao 

Funofius, 8x, zap, 34a, 369 

— natural liabili^ of, 33Z 
Furtum, zz, Z4, zs, 40, 54, 401. 4x3 

— acts mcluded under, 84, z66 

— oonceptum, Z4, 33Z 

— definition c^, 330, 40Z 

— essence of, 395 

— lance licio(pie conceptum, Z4, 33Z 

— liability of impubes for, 333 

— manif., Z4, 77, 330, 40X 

— nee manif.^ Z4, 77, 33Z, 40Z 
'— non exhibitum, 33Z 

— oblatum, 14, 33z 

— prohibitum, 33z 

— release from liability to, 305 
Fuscianus, 43 

Gains, 45, 5^ 73, ^54 

— classification of persons by, zo8 

— division of law by, zoi 

— epitome of, 56 

— Institutes of, 43, 45, 60, 6z, 73, 99 

— on actions in rem, 343 

bonaefidei actions, 367 

caduca, 43^ 

oompensatio, 37 z 

-^ — disinheritance, Z48 

edicts, 44 

fictitious actions, 348 

impossible conditions, x88 

interdicts, 389, 390, 393, 393, 394, 

,395 . 
legacies, Z97 

legitimation, zz3 

mandates, zz7 

mortgages, 36Z 

noxal abandonment, 378 

ownership, 83, X40 

partnership, 384 

perpetual^ leases, 383 

postlimimum, 119 

postumij Z3Z 

plus petitio, 370 

puberty, X38 

senatus-consulta, 33 

servitudes, 158 

set oflF, 37Z 

Solon's code, Z3 

— re^ quotidianae of, 99 

tne arrha, 377 

bonorum venditio, 356 

condition of children, Z03, zz9 

contract litteris, 875 

division of thin^i^s^ Z40 

exoeptio litb dividuae, 386 

rei judicatae, 357 

residuae, 386 

fraudulent release of debtors, 

32s 
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Gaius on the lex imperii, 41 

liability of a judge, 329 

heirs of sureties, 383 

mancipium, 77 

manus, 117 

injectio action, 329 

modes of restrainmg ground- 
less litigation, 396 

ownership of pictures, 159 

pignoris capio action, 334 

possessio bonorum, 253 

schools of law, 42 

senate, 40 

sponsio, 342 

succession to freedmen, 349 

suppression of the legis ac- 

tiones, 37, 86 

tutelage of women, ia8 

twelve tables, 10 

— — theft, 320 

trusts, 216 

wills, z8o 

Galatae, 109 
Galerius, 50 
Gallus, 47 
Gascony, 56 
gaul, 53, 56, 57 
Gauls, 17, 19, 46 
Gener, 112 

Generalisation of Roman Law, 73 

Genseric, 56 

Gens, 3, 4, 5, 9, 78, 103, 345 

— to^ta, 46 
Gentiles, 54, 130, 307 

— succession of, 345 
Gentilitas, 34, 37, 50 
Gentis enuptio, 246 
Genus, 8^ ^ 
Geometricians, 54 
German school of law, 73 
Germanic laws, 56 
Germanicus, 115 
Gestation, 13, 88, 104, 113, 135 
Geta, 45 

Gibbon, 71 

Giraud, 71 

Gleba, 86 

Glossa, 69 

Glossators, 69 

Gobidas, 6^ 

Gods, multiplication of, 37 

Gojaric, ^6 

Gondobaid, 57 

Gosia, 69 

Goths. 56, 57 

Gracchus, Oiius, 31, 33 

— Tiberius Sempronius, 30 
Gradus a^ationis, 343 

— coenationis, 347 

— in bon. poss., 349 
Graeco-Roman law, 66 ' 
Grammatici, 132 
Great rIoss, 70 



Grecian poetry, influence of, x 
Greek church, 63 

— edit.^ Justinian's works, 63 
Gregorian code, v. Codex 
Gregorianus, 50, 72 
Gregory Doxapater, 

Grex, 85 
Guardianship, za 

— dispensation from, 53 
Guards, night, 40 

— praetorian, 52 

Habeas corpus, writ of, 389 
Habere in bonis, 37 
Habitatio, 164, 337 
Hadrian, 40, 44, 60, 383 

— council of, 41 
Hasretici, 54, ^7, 79 
Hagiotheodontus, 65 
Hasta, 19, 86 
Hastae duae, 19 

— Sabinae, 3 
Hanbold, 67 
Heedlessness, 335 
Heimbach, 67 
Heredis institutio, 185 
Hereditas, 12, 85, 178 

— ab intestato, 04, 178, 249, 306 

— acceptance of, 195 

— conditions respecting, x88 

— damii(»a, 195, 2x4 

— definition of, 228 

— division of, 187 

— ex testamento, 94, 178, 179, 228 

— fideicommissaria, 94, 2x3, 237, 339, 

240 

— jacens, 8z 

— partition of, 296 

— pers. yiccm sustinet, 178, x88 

— repudiation, 196 

— slave of, 264^ 

Hereditatis aditio, 127, 194, 195, 934. 

— expilatae crimen, 329 

— petitio, 196, 235, 253, 367, 373, 390, 

39«. 407 

— repudiatio, 196, 235 

Heres^ 178, 231, 306 

— action for and against, 382, 408 

— alternative, 333 

— entitled to quarta Falcidia, 373 

— ex asse, 2x8 

— extraneus, 194, 334 

— fiduciarius, 240 

— joint, 333 

— necessanus, X93, 234, 337 

— solus et necessanus, xo8, x86, 188 

— suus, 190, 242, 306 
ab intestato, 183 

et necessarius, 194, 234, 344 

— three classes of, 93, 334 

— voluntary, X94 
Heretics, v. Hacretici 

F F 
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HcrmspliradiCviy So 
HennogeiiuuiaBt 50^ 58, 73 
Hems, 178 
Hcjcabiblus, 66 
HUpala Feceoia, 346 
Histoiy of Roaum law, t 
Homiodc, 15, 400 
HoQorariuin, 990 

HoratiiTuumly of, 76 
Honuiiu, 17 
Hortensius, 19 
Hostis. «i, 75 
Hotchpot, 309 
House, 83 

— inviolabiUty of» 339 
Hugo, 71 
Hunuuiutes, 70 
Huns, 56, 58 

Husband, action for dowry by, 368 

— liability as to dowry, 998, 368 
Hypatius, 57 

Hypotheca, 93, 165, a»8, 359. 36*. 3«3 

— pnvileged, 36a 

Iberians, z 

Idolators^ 57 

Ignominia, 396 

Iffnoiantia, 87 

Illustres, 5a, 847, 306 

Ima^nes majonim, ta 

Immixtio, 194, 334 

Immovables, v. Ries inunobiles 

Imprudentia, 339 

Impeiratio, v. Postulatio 

Imperator, 39 

Imperitia, 335 

Imperium, 4, 15, aa, 83, 40, 47, 6a, 344, 

3Sa, 393 

— meaning of, 94 

— merum, 333 

— mixtum, 335 
Impotent, 116 
Improbus, aa9 

— fur, 334 
Impubes, 81 

In causa caduci, 43, aoa, 339 

Incestuotti, 78 

Incestus, 77, ixa, lao, 186 

Incola, 79 

Incurables, 8x 

Indebiti solutio, v. Solutio 

Indignus, aa9 

lafamia, 79, 133. a88, 391, 316, 349, 369, 

4", 4ta 
--effecuof, a57, 301, 387, 399 
Infans, 80, 138 
Infantise proximus, 80, 138 
Infantry, 6 
Infirmitas, 80 
Infitiatio, 396 
Infortiatum, 69 



Ingenuus, 3, 63, 75, 103, 135, 945, 9y>, 

309. 353. f?« . 
Inheritance, v. Hereditas 

In judicio, 94 

In jure, 04 

cedens, 142 

cessio, 13, 16, 24, 93, 95, 104, 142, 

351.365, 

of usufruct, 163 

Injuria, X4, 897, 317, 334, 40a, 41a 

— atrox, 325 

— kinds of. 3a6 

— release from liability for, 305 
In jus vocatio, v. Vocatio 

In libertatem proclamare, 103, 104 
Innkeeper^ liamlity of, 330, 403 
Innominau contractus, v. Contract 
Inquilinus, 53, 103, a8z 
Insane, v. ruriosus 
Insolidum liability, 33a 

— obligations, 333 
Institor, a85, 333, 375 
Institutes, 59 

— of Callisuatus, 60 
Florentinus, 60, loa 

Gaius, 45 

Justinian, 59, 64, 68. 73, 99 

Marcian, 60 

Paul, 60 

Ulpian, 60 

Institutio. 185 

— ad cert, temp^, 188 

— ex re certa, 187 

— heredis, 185, 831 

— pura, x88 

— sub conditione, z88 
Institutions, civil and political, 2 
Institutiones, 47, 59 
InstrumenU, 83, 88, 356 

— domestica, 88 

— privata, 88 

— publica, 88 
Instrumentum, ao6 

— ad probat matrim., xxo 

— dotale, xxo 

— publice confect., 36a 
Insulae, 83 

Intellectus possidendi, 145 

Intellectum, 80 

Intentio, a8, 96, 34a, 343. 3^6, 404 

— bonsB fidei, 374 

— certa, a6a, 369, 370 

— civilis, 340 

— effect of clausula doli in, 384 

— — — exceptio doli on, 37a 

— incerta, 393, ^, 370, 373 

— in factum, 348, 405 

— in jus, 893,348 

— interpretatiwi of, aos, 385 

— of action in rem, 404 
personam, 404 

— plus petitio in, 370 

— quantum of, 366 
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Inttntio, set off in, 373 

— stricti juris, 374 

Intention, 145, 321, 324, 327, 329, 395. 

Intercedere, 974 

Intercessio, 10, 23, 36, 274, 289, 3x6 

Intercessor, 274 

Interdicere, 33 

Interdictio aquae et ig., 118, 123 

Interdictum, 34, 48, 97, 388, 411 

— ac^uirendae poss., 221, 389 

— adipiscendae poss., 155, 394, 4x1 

— classification of, 388, 41 x 

— conservandaeposs., 222 

— de aqua quotid., 164 
cloacis, 164 

— — fonte, 164 

itinereact pri., 164 

liberis due., 389 

exhib., 789 

libero exhib. , 380 

liberto exhib., 389 

migrando, 3x5 

precario, 294, 391 

npis, 164, 389 

tabulis exhib., 218 

— duplex, 155, 392, 394, 411 

— effect of, 393 

— exhibitorium, 388, 392, 394 

— mixed, 392 

— origin of, 97, 388, 411 

— personale, 393 

— possessorium, 223, 358, 389, 390, 41 x 
quasi, 359 

— procedure in time of Gaius, 393 
— — — Justinian, 388, 39 j 

— prohibitonum, 97, 388, 392, 395, 396 

— quam heredit., 392, 41 x 

— quern fundum, 392, 41 x 
usumfruct., 392, 411 

— quod legat, 219, 241, 390 

~ quorum honor., 250, 253, 310, 389, 

394, 4" 

— recuperandae poss., xss, 22X, 389, 

392, 41X 

— restipulatio of, 393 

— restitutorium, 388, 389, 392, 394 

— retineu'lac poss., xss, 389, 390i 4" 

— Salvianum, 284, 3xs, 390, 41 x 
utile, 390 

— sectorium, 3S3, 390 

— simplex, 392, 4x1 

— spon&io of, 393 

— unde vi, 164, 227, 391, 411 

— uti possidetis, 84, X64, 229, 390, 392, 

394, 395, 4" 

— utile, 164, 391 

— utrubi, 84, 164, 171, 227, 391, 392, 

3§4, 395. 4", 

— veluti possessorium, 164 
Interest, v. Usurae 
Interment, right of, 388 
International law, s, 100, 134 



International treaties, 18 
Interpellatio, 299 
Interi)retatio, 22 

— juris, 27 
Interrex, ^i 

Interrogatio in jure, 3S5 
Intestacy, partial, x22 
Intestabiles, X83, 230 

Intestate succession, 63, 242, et seq. 

Inventory of tutor, 126 

Ionian race, i 

Imerius, 68 

Isodorus, 64 

Lslands, X48, 22 x 

Issue, joinder of, 3S5 

Italian cities, free, 21 

Italy, division of, 44 

— subjugation of, 19, 3s, 46, 5^, 57- 58, 

62, 67, X40 
Iter, X57 
Ives of Beauvais, 68 



Jacobus, 69 
Javolenus, 42, 44 
Jettison, 155 
Jews, S4, 57, 79, "« 
John, S7, 59. 60 

— Lascaris, 66, 70 

— Nomophylax, 6s 

— of Antioch, 60, 66 
Jovianus, 54 

Judex (v. also Judices), xs, 78, 23, 29, 

3?, 48, SI, 335, 337. 340 

— appomtment of, 336 

— choice of, 94 

— duties of, 41 x 

— kinds of, 9s, 96, 33s 

— office of, 94, 404 

— punishment of, 398, 401 

— ^ui litem suam iacit, 329, 409 
Judicatum solvi, v. Cautio 
Judicatus, 77, 353 

Judicem ejerare, 94 

— sumere, 94 
Judices, V. Judex 

— in albo relati, 32 

— judgment of several, 356 

— lists of, 32, 40 

— majores, 48, 49 

— pedanei, 48, 49, 98 

— selecti, 32, 48 
Judicia absolutoria, 3So 

— arbitraria, 3S0 

— bonae fidei, 349 

— capitalia, 399, 4x2 
~ duplicia, x8 

— extraordinaria, 30, 47. 49, 50, 96, q8, 

266, 357, 399, 504, 412 

— imperio contmentia, 351 

— legitima, 304, 351 

— ordinaria, 30, 47, 96, 341, 357, 404 
1 — publica, 399, 412 
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Judidastricti Juris, 349 . . , 
Judicial authority, oisanisaUon of, 357 

— power, 7, 33, 36. 49. 6a 
Judicium, 15, 38, 36, 47, 6a, 94, 90, 98, 

335. 349, 351, 358 

— animi, 80, 137 

— calumnix, 394, 396 

— Cascellianum, 395 

— contrarium, 397 

— fractuanum, 395 

— imperio continens, 356 

— legit., V. Legitimum 

— quadruplex, 19 

— secutorium, 395 
Judgment, ex ae^uo et bono, 367 

— mode of denying, 386 
reviewing, 357 

iulian, Emp., 54 , 
uliani novell. epit., 60 
ulianus, 41, 4a, 44, S4f 60, 64, 7a, 373, 

390 
Jumenta, 379 
Jura, 56, 58, loo, 335, 354 

— in bonis, 107 
Juris contentio, 38 

— interpretatio, 37 

— praecepta, zoo, 134 

— prudentia, 37, 38, 48, 100, 134 

— vinculum, 89, 301, 311 
Juris-consuUs, aa, a6, 37, 36, 39, 41 

— classification of works of, 47 
Jurisdictio, 15, 19, 33, 47, 63, 97, 335. 

340, 352, 355. 3691 393 

— meaning of, 94 
lurisperiti, 37 
furisprudents, 37, 41 
[urists, 58, 63, 65 

jury. 39, 3a, 36, 95 _ ^ 

f us (v. also Law), 15, 47» 73, 94, 9o» 9»» 

134 

— abutendi, Z45, 156, x6z 

— accessionis,^ 147 

— adcrescendi, 184, 189, 335 

— ad rem, 89 

— iEdiiium, 34 

— ^lianumj 37 

— and judicium, 335 

— antiquum, 43, 303 

— aureorum annul., 104 

— caduca vind., 43, 301, 339 

— capiendi ex. test., 4a, 106, x8a, 186, 
303, 331 

— civile, 30, 33, 63, zoo, Z34 

Flavianum, Z9 

Papirianum, 7 

— civitatis, 30, 75 

— commune, 345, 308 

— constituere, 40, Z58 

— definition of, zoo 

— deliberandi, 195 

— dicere, z8, 33 

— distrahendi, 362 

— fruendi, 145, i6x 



[us gentium, 34, 35, 33, 38, 7^, 86, go, 

pZ. 93, ZO3, 33Z 

denniuon of, zoz 

— honorarium, 33 

— honorum, 30, 357 

— imperfectum, z7z 

— in persoziam, 89 

— in re, 89 

— in rem, 89 

— Italicum, az, 46, 8a, 93, Z40, z6s 

— Latii, az, 46 > 

— latinitatis, az, 35 

— liberorum, 43, 46, 50. 5a, 346 

— luminum, Z58^ 

— moribus constit., zoa 

— naturale, zoo, zoa 

— non scriptum, 37, 36, zoa, 134 

— oporarum servi, 337 

— optimum, ao 
legati^ Z98 

— pascendi, Z57 

— personarum, zos 

— pocnitendi, 393 

— postliminii, 83, Z03, xx8, x68, 183, 343 

— potestatis, zz8 

— prstorium, 34, 44, Z34 

— principale, 55 

— privatum, a, 4, 8, 30, 34, 33, 37, 40, 

49, 52, 55, 57, 62, zoo, zoz, loa, 
123, Z34 

— projiciendi, Z58 

— prospectus, Z58 

— protegendi, Z58 

— publice respondendi, 4Z 

— publicum, a, 7, z5, 32, 35, 47, 48, 6a, 

zoo, za3, Z34 

— Quiritium, 8, so, 30, 36, 38, zox 

— regenerationis, Z04 

— respondendi, zo3 

— sacrum, 3, 8, X5, 33, 37, 49, 5», 62, 

zoo, Z33 

— scriptum, 8, as, 30» 44, zoz, Z34 

— suflfraeii^ ao, ax, 357 

— supernciarium, 338, 283 
-- tollendi, 368 

— tripertitum, Z79 

— trium liberorum, 346 

— utendi, z_45, z6z 

— vendendi, 36a 

— veteris Latii, 46 

— vindicandi, X45 

Jusjurandum, (v. also Oath), 88, 396, 

. .397,.4" 

— inpudicio, 356, 364 

— injure, 355, 364 
litem, 350, 356 

— pro calumnia, 397 
Jussum, 73, 100, Z34 

Jussus, 344, 350, 369, 378, 394, 398, 407. 

— domini, 375 
Justa causa, v. Causa 
Justse nuptiae, v. Marriage 
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Justice, public administration of, 95, 

Justin, 57 

Justinian, 40, 41, 43,54, 57, 7a, 76 

— buildings of, 58 

— definition of action by, 358 

— laws of, 58, 63, 67 

— life of, 57 

— titles of, 99 

— wars of, 57 
Justitia, 100, 134 
Justum initium, 167 

— matrimonium, 77, 109, '136 
Justus titulus, 166 

King. V. Rex 

Knights, 5, 22, 26, 32, 34 

— nng of, X04 
Koran, 66 

Labeo, 4, 41, 72, 90, 1x9, ax6, 320 

Laboulaye, 23 

Lacedemonians, zoa 

Laesio, 280 

Laferriire, 68, 69 

Lance, 2, 8, 16, 86, 104 

Land of colonies, 20 

Landlord, rights of, 363, 390 

Lanfranc, 18 

Lares, 5, 1x4 

Lascaris, 66, 70 

Latifundia, 282 

Latin race, z 

Latinae coloniae, 2x 

Latini, ^,21 

— coloni, 21, 50, 76 

— juniani, 46, so/,75, 76, xo6, X3S, x86 

— nominis colonue, 2z 

— veteres, 20 
Latium, cities of, 20 

— vetusj 7, 20 
Laudemium, 282 
Law, y. Jus. 

— basis of^ 73 

— Byzantine, 63, 64, 65, 66 

— civil and prxtorian, conflict of, 38 

— consequences of, 74 

— definition of, 74, X34 

— division of, 73, 134 

— eccleuastical, 63, 66 

— elements producing, 17^ 

— epitome by Hermogenian, 51 

— Georgian, 64 

— history of, by Pomponius, 45 

— idea of, 73 

— Isaurian, 64 

— Lombardian, 68 

— modern German school of, 73 

— Rhodian, 64 

— schools of, 39, 41, 42, 54, 60, 61, 64, 

67, 68, 69, 70 

— state of under Juhiinian, 58 



Lawyers, education of, 27, 59, 61 
Legacy, v. Leeatum 
Legal forms, cmject of, 86 

— studies, 59 
Legatarius^ 236 

— alternative, 333 

— demonstratio of, 238 

— mortgage in favour of, 363 

— partianus, 208, 2x4, 237, 240 
L^atce, V. Legatarius 
Legati, Caesaris, 39 

— proconsulis, 26 
Legatum, 43, 197, 2x8, 223 

— additions to, or losses of, 206, 212, 

237 

— ademptum, 2xx, 238^ 

— as a mode of succession, 94 

— by whom may be made, 236 

— certum constit, 297 

— changes by Justixtian, 198 

— charitable, 365 

— conditional, 200, 209, 219, 238 

— conjunctim, aoi, 23^ 

— contrasted with fideicommissum, X99, 

235. 240 

— debiti, 205 

— definition of, X97, 935 

— denial of liability to pay, 997, 365 

— destitutumj 2ox 

— determination of, ao8 

— dies cedit of, X99 
yenit of, 199 

— disjunctim, aox, 239 

— dotis,^ 205 

— ereptitium, 201, azi 

— extmction of, 2xx 

— generis, 207, 237 

— fllegal, 209 

— impossibile, 209 

— in causa caduci, 43 

— incertum constit, 297 

— informalities in, 208 

— in singulos aimos, X62 

— invalidity of, 238 

— inutile, 205 

— interdict in respect of, 390 

— irritum, 2ox 

— joint and separate, 201 
a^, 43 

iberationis, 205, 237 
imitation of, 208 

— mode of leaving, 236 

— nominis, 907, 237 

— of house, 206 

immovables, 84 

liberty, 216 

movables, 84 

I>eculium, 206 

right of way, 373 

usufruct, 162 

— operarum serv'i, 164 

— opdonis, 207, 237 

— paid by mistake, 297 
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Lcgatnai per dimaatinncin, 198, 
ao7. ai8» 335, 997 

— per pnecepUonem, 198* 909, 9x8, 935 

— per vindicauionem, 143, 197, 909» 218, 

335 

— perMDS caj^bleof receiving, 907,909 

— poeiue nomine, 9x0^ 938 

— pro non scripto, 901, 909, ao8 

— release of to lieir, 309 

— revocation of, 905, 938 

— sinendi modo, 198, 909, 9x8, 335 

— subject to n^ative coniditioi^ 909 
^ — term, 9x0 

— things which may be Icit as a, 900, 

304. 907, 337 

— to posthumous eztianei, 908 
slave, X99 

of heur, 176, 909 

uncertain persons, 908 

— who may be charged with, 909, 936 
L^es (v. also Lex), 39, 43, 56, 58 

— agrstfiae, 30 

— barbarorum, 56 

— condnctioms, 983 

— curiatK, 7 

— emptionis, vendit., 980 

— frumentariae, 3X 

— judiciarisB, 33 

— Julia et Papia, 43, 45, xis, 1x3, 170^ 

X99, 30O, 90X, 9x3 

— Julian 37, 353 

judiciariae, 354, 404 

— novae, 43 

— pnbliliae, 19 

— regi«, 7 

— sacrae, xo 

— tabellariae, 35 

— Valerix, 9 

— XII Tabularum, 10 
Legions, service in, 46 
Legis acciones, v. Actio l^is 

— characteristics of, 334 

— decline of, 95 

— equality of litigants in, 343 

— organisation of, 3^5 

— procedure under the, 335 

— replaced by formulae, 95 

— system of, 95, 334. 
Legislative power, 7, 33, 35, 48, 63 
Legitima, 334 

— conventio, 395 ^ 

— portio, V. Portio 
Legitimatio, 77, 113, 1x4, 136 
Legitimum juoidum, 363, 356, 385 

— tempus, 377 
Lentulus, 316 

Leo, on mortgages, 363 

— the Isaurian or Iconoclast, 64 

philosopher, 64, 65, X13 

Levis nota, 79 

Lex (v. also Leges), xo, 13, 3«, 24, 36, 
93. »oi. M" 



I«x ^btttia, 97, 99, 47, 86, 95, 391, 337, 

^,.342. ¥H 

— iGlia Sentia, 43, 103, 105, 106, 107, 

»«3f «35, a»3. 361 

— annua, 33, 36, 44 

— Apuleia de sponsn, 379, 973 
majestatis, 31 

— Aquilia, a6o, 97X, 373, 324, 399, 366, 

402 

— Atilia, 135, X38, 138 

— Atinia, 36, 166 

— Aurelia, 32 

— bonorum ven., 356 

— Calpurnia, 27, 341 
de repet., 31 

— Canuleia, xo, 77 

— Cassia tabell., 35 

— Censoria, 339 

— Cincia, 55, 170, X71, 303, 3S3 

— Claudia, 129, 139 

— commissoria, 380, 395, 362 

— Cornelia de edictis, 33 
falsis, 3x, 183, 400 

sicariis, 31, 335, 3a7f 400, 409 

sponsu, 37a, 373 

judidaria, 32 

testamentaria, 31, xxB, 183, 99c 

400 

— cunata, 3, 7, 8, 33, a6, 36, 40, 1x5 

— decemviralis, xo 

— Dei, 55 

— de impeno, 4x 

— de responsis prudent., 45, 54 

— Fabia de plag., 31, 401 

— Falcidia, 170, X7i» X99, 9xx, 2x4, 334, 

339. 383 

— Furia, X7X, 351 

Caninia, 43, 107, 108, X3S 

de sponsu, 973, 373, 333, 338, 38a 

test., 27, 3X1, 338 

— Fusia camina, xo8 

— Gabinia tab., j5 

— Gondoboda, 57 

— Hortensia, 19, 33, xox 
de nund., 340 

— Hostilia, 379 

— imperii, 4X 

— Julia, 86, XXI, x66, 294, 354, 383 
agrana, 31 

caducaria, 251 

de adult., X73, 400 

— ambitu, 40X 

annona, 401 

— bonis oedend., 356 

civitate, 3^ 

— — — marit. ordin., 43 

residuis, 40X 

vi, 324, 39X, 400 

et Papia Poppaea, 42, 2x3 

Titia, 125, 138 

judiciaria, 37, 357, 382 

majestatis, 399 



INDEX. 



431 



Lex Julia peculatus, 400 

repetundarum, 40Z 

testamentaria, aox 

Velleia, 184 

— Junia Norbana, 44, 46, loz, 105, zo6, 

,"3. 135. -wi, 213 
Velleia, 184, 330 

— Laetoria, 139 

— Lectoria, 139 

— Licinia de modo ag., 30 
; Muda de civ., 31 

— Livia, 53 

— Luctatia de vi., 31 

— Mensia^ 103 

— mancipii, 34 

— Marcia, 338 

— Maria de ambitu, 31 

— Papia Poppaea, 43, 5a, 77f ia9» «3i, 

139. 142, 186, 303, 303, 313, 3X8, 
336, 348, 353, 308 

— Papiria, 7 

— PetilUa Papiria, 19 

— Petronia, 109 

— Pinaria, 336 

— Plaetoria, 139 

— Plauti^^ 166 
' decivit., 34 

— Pompeia de parricid., 400 

^.jud .32 

— prima Servilia, 33 

— privata, 36a 

— Publilia, 7, 37a, 373, 338 

— Quinavicennana, 139 

— Regia, 3, 7, 40 

— Romana, 56, 68, 71 

Bargund., 56 

Visig^oth., 56 

— Scribonia, 159, 160, 336 

— Sempronia agra., 30 
fruin., 31 

— — jud., 33 

— Servilia jud., 33 
repetund., 31 

— Silia, 37, 341 

— Theodosianaj 56 

— Thoria ap^raria, 31 

— Tribuniaa, 7 

— Valeria Horatia, 17 

— Visellia, lox 

— Voconia, 17X, 185, ax3, 313, 33X, 344 
Libel. 14 

Libellus, 168, 376, 360, 399, 41a 

— appel., 357 

— citat., 357 

— convent., 366 

— repud., xi3_ 
Libenlia studia, 79, 390 
Liber legum, 56 
Liberatio, 305 

Liberi, 75, 103 
Libertas, 75, 78, 33^ 

— definition of, 109, 135 

— directa, 104 



Libertas fideicommissaria, 104, 107 

— imi^erfect, X05 

— tacit revocation of, 187 
Libertinus, v. Freedman 
Libertus, v. Freedman 

— orcinus, 104, 355 
Liberty, v. Libertas 
Libripens, 90, xx7, 179 
Licinius, 50, 51 

— Rufinus, 331 ( 
Lictor, I, 3, 3, 41, 86 

— libertatis, 365 
Lignum, 316 
Linea recta, 78 

— transversa, 78 
Lis contestata, 356 

— inchoata. 356 
Litem ampliare, 356 

— contestari, 340 

— denuntiare, 378 

— suam facere, 33^ 

Litigation, restnunts on groundless, 

— . . 395. 411 ^ 
Litis aestimatio, 380 

— contestatio, 304, 328, 333, 340, 354, 

355, 357, 3S«, 360, 37a, 38a. 383, 
38s, .390, 391, 408 

— translatio, 356 
Littera Bononiensis, 68 
Litterae apostoli, 357 

— dimissoriae, 357 

Litteris contract, v. Obligatio 

Livy, 7, 40, 346 

Locatio conductio, 38, 91, 93, 381, 314 

extinction of, 383 

operarum, 381, 384, 314 

operis, 38x, 384, 314 

pacts modifying, 383 

rerum, 38x, 283, 314 

tacit renewal of, 383 

Locator, 38x 

— obligations of, 383, 398, 3x4 
Loire, 56 

Lombards, 67 

Lothaire, 67 

Luceres, a, 3 

Lucumo, 3, 3 

Lunar year, 5 

Lunatic, protection of, 363 

— set on against, 373 
Lustrum, 5 

Lyons, 45 

Macedo, 377 

Macedon, conquest of, 36 
Macer, 47 
Mackeldey, 71 
Macrinus, 43 
Magic arts, X4, 15 
Magister, 356 

— ec^uitum, 9, xi8 

— militum, 53, xx8 

— navis, 333 
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Magistrades. imperial 39, 48* 51 
Magistracy, dual system df, 33 
Magistrate, kinds of, 95, 96, 98 

— posttion of, 94, 404 

— provincial, 5a 

— selection of, 3 

— tenure of office of, 2a 
Magistratum appellue, 23 

— edicta, 48, xox 
Magistratus pedarii, aa 

— l^op. Rom., xoz 
Mi^estas, 399 
Minority, 8z 
Malaga, tables of, 45 
Malenauin, ox, 31 x, 330 
Mandpatio, 8, xa, X3, ao, 34, 50, 63, 77, 

8a, 84, 03, xis, XX7, 14X 

— uiag. tamu., X79 

— noxali causa, 77, 378 
Mandpia, a, 53 

Mandpium, 8, a4, 37, 50, 77, 78, 8a, 9a, 
^, 93. 103, XX7, xa3 
Mandans, aSr, 3x6 

— liability or, 3x6 
Mandare actiones, 30Z 
Mandatarius. 370, 387, 316, 3x9 

— liability of, 398, 3x6 

— payment to, 290 
Mandator pecuniae cred., 333 
Mandatum, 38. 9X. 387, 316, 379 

— analogy to tne ndejussio, 389, 316 

— extinction of, 390, 3x6 

— generale, a88 

— illegal, 389 

— immoral, 380 

— kinds of, 388, 3x6 

— of slave, 377 

— principis, 40 

— quasi contracts resembling, 396, 3x7, 

367 

— rules mvolved in sodetas, 385, 3x5 

— speciale, 388 
Manes, X44 

Manners and customs, 8, 34, 38 
Manual of civil law, 37 
Manuals of Byzantine emperors, 64 
Manu asserere, 336 

— capere, 8 

Manumissor extraneus, 1x7, 1x9, 350 
Manumissio, x6, 75, 104, X05, xo8, X43, 

X71 
Manus, 8, X3, 2a, 37, 50, 77, 78 

— dissolution of, XX7 

— injectio, XX, 356^ 338, 339, 351, 353 

— modes of aoquinng, 1x7 
Manuum consertio, x3, x6, 86, 335, 336 
Marcianus, 47, 50, 53, 54, 59, 60 
Marcellus, 4x. 54, X04 

Marcus AureUus, 40, 41, 4a, 45, 50, 55, 

. 130, X89, 377, 354, 372, 373. 383 
Mannus, 64 
Marital power, 13, 117 
Marius, 6, 34 



Marriage, 15, 76, 77, 109, 136 

— dissolution of, xx3, 1316, 368 

— effects of, xx3 

— impedimenis to, xxz 

— law of, X09 

— nullity of, xxa 

— requisites to, xxo^ X36 

— second, 113 

— subsequent, 1x4 
MarSj field of, 6 
Martmus Go^, 69 
Master, power of, 50 
Mater (v. also MoUier), 4s 

— £unilias, 76, 80, 113, X36 
Mathematicians, 54 
Matrimonium, v. Marriage 
Matrona, 1x3 

Matthew Blastares, 66 
Maxentius, 50 
Maximin, 50 
Maximinian, 50, 5x 
Membzanae, 88 
Memoria damnata, 399 
Menas, 60^ 
Mensularii, 376 
Mente captus, 8x 
Merces, aSx 
Merx, 377 
Metallum, X43 
Metus, 346, 360, 36X 

— action in respect of, 366 

— exception based on, 384 
Michael Attaliota, 65 
Micron, 65 

Military administration, 98 

— service, 6 
Ministeriani, 53 
Ministerium, 33X 
Minors, immovables of, X30 

— protection of interests of, 129, 361, 

363. 379 
MisceUiones, 43 
Missio in possessionem, 97, 356, 352, 

3S3, 361. 363, 393 

custodiae causa, 355 

Mistake, correction of, 371 
ModestinuSj 4x, 47, 54, 73 

— on set oflt, 37X 

the mandatum, 398 

Moecianus, 41, 45 
Money, 8, 377 
Mons Coelius, a 

— Quirinalis, 3 

— &icer. xo 
Montpellier, 69, 70 
Monumenta, 87 

Mora, 399, 3x8, 368, 398 

— ex persona, 399, 3x8 

— ex re, 399, 3x8 
Mores majorum, 83 
Mortg^^e, 361 

— indivisibility of, 363 

— mutual obligation in, 387 
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Mort|[a£e, natural obligation in, 383 

— pnvileged, 362 

— property capable of, 363 

— secret, 362 

— tacit, 131, 363, 368 
Mortgagee, protection of, 361, 390 

— ri^ts of, 362 

Mortis causa capio, 171, 223 
Moses, la«r of, 55 
Mosaic et Rom., &c., collatio, 55 
Mother, succes>sion of, 246 

— succesion to, 52, 2^7, 307 
Movables, v. Res mobiles 
Mutiana cautio. 209, 238 
Mucins, Quintus, 37, 45 
Mulcta, 355 

Municej>s, 21, 79 

Municipia, 21, 25, 45 

Mutvial consent, 90 

Mutus, V. Dumb 

Mutuum, 38, 90, 162, 258, 260, 275, 276, 

3"» 377 

— accessoi^ clauses to, 292 

— dissolution of, 30a 



Narses, 58, 61 

Nasica, Caius Scipio, 26 

Natural law, v. Jus 

— state, 75 
Naturales liberi, 1x3 
Nautica pecunia, 258 
Neapolis, 46 

Negli^entia, 285, 297, 318, 324 
Negotiorum gestio, 296, 317 
■^ gestor, 298, 380 

Neratius, 41. 92, 33 1, 360 

— Priscus, 42, 44 
Nero, 46, 47 
Nerva, 40, 42, 44, 365 
Nexi, 8, 19, 24, 338 

Nexum, 8, 13, 24, 38, 77, 78, 90, 93, 

260, 3x1, 312, 362 
Nexu vinctus, 77 
Nexus, 77 

Nicaea, council of, 51 
Nicetas, 64 

Niebuhr, i, 2, 3, 4, 45, 97, 124, 245 
Niger, 46 
Nisi restituat clause, 344, 346, 350, 394, 

407 
Nobilissimi, 52 
Nobility, new, 52 
Nomen, 89, 91, 275 

— novation of^ 303 

— transcriptitium, 91, 275, 276 
Nomina arcaria, 275 
Nominati contractus, 292 
Nomocanon, 60, 66 

Non lic^uet, 356 
Nonsuit, 370 
Notati. 79 
N<^yae leges, 42 



Novatio, 91, 263, 275, 276, 287, 303, 

, 319. 33a, 356, 358 . 

— by conditional stipulation, 304 

— effect of, 370, 385 

— involuntary, 304, 351 
Novella:, 55, 56, 58, 59 
Noverca, 1x2 

Noxa, i3j 14, gi, 117, 311 

— definition of, 377 
Noxal action, 15, 377 
Noxia, 377 

Nuda detentio, 92, 220 

— pactio, 317 

— proprietas, 162 
of slave, 186 

— repromissio, 266 

— traditio, 222 
Nudum pactum, 295 
Numa Pompilius, 5 
Nummarii, 276 
Nuncupatio, 13, 24, 90, 179 
Nundinae, 340 
Nunneries, 62 

Nuntius, 288 
Nuptiae, v. Marriage 
Nurus, 1x2 

Oath, V. J[usjurandum 

— action in respect of, 364, 384 

— by wajf of security, 381 

— exception in respect of, 385 

— extrajudicial, 295, 364 

— of freedmen, 254 

— of fidei-commissarius, 2x5 

— of heir, 2x7 

— of trustee, 213 

— sanctity of, 5 
Oblatio, 302, 3x9 

— curiae, xx4 

Obligatio(v. also Contract), 89, 257, 3x1 

— acquir^ through others, 264, 300 

— ac(^uisition of, 3x8 

— action for enforcing, 336 

— alternative, 332, 403 

— civilis, 38, 90, 30X, 3XX, 3x9, 356 

— condition attaching to, x88 

— consensu, 38, 50, gx, 277, 288, 305, 

3»i» 314, .330, 367 

— damni infecti, 337 

•— definition of by Justinian, 89, 31X 
Paul, 89 

— dissolution of, 30X, 319 

— elements of, 332 

— enforcement of, 338 

— evictionis nomine, 278 

— ex contractu, ox, 3x1 

— ex delicto (maleficio), gx, 3xx, 401 

— extinction of, 91 

— facere, 333 

— honoiana, 90, 3x1 

— in solidum, 263, 332 

— joint, 403 

— kinds of, 3xx 

G G 



434 



INDEX. 



OUigatio, Htteris, 38, 91, 274, 392, 30a, 

303. 3". 3i3» 3«9. 333 
- naturalis, 38, 90, 94, 264, 295, 301, 

304r 305. 3". 317. 33o» 332, 378, 
382, 403 

— nature of, 257 

— Dovatio of, 303 

— pnetoria, 38, 90, 301, 311 

— pro rata, 363 

— quasi ex contractu, 90, 91, 296, 3x1, 

317. 356, 405 
delicto, 91, 3n, 320, 329, 40a 

— re, 38, 90 I JO, 258, 292, 311 

— revival of, 306 

— several, 332, 403 

— soluta, 3^7 

— source of, 90, 257, 311 

— stricti juris, 332, 377 

— transference of, 91, 200, 30Z, 319 

— ultra cttroque, 91, 3x4, 37a 

— unilateral, 377 

— verbis, 24, 90, 260^ 266, 270, 292, 

302, 3XX, 312, 332, 369 
Obsequi^ X06 
Obsexvatio, 353 
Obsignatio, 302, 3x9 
Oceixpuicy at wiU, 294 
Occui>atio, 93, Z40, 146, 221 
Octavius Caesar, 19, 35, 1x5 
OdUo, 69 
Odofredus, 67 
Officiales, 354 
Officium, 259 

— judicis, 372, 397 

— pietatis, 191 
Olympic Eames, 46 
Omissio diligentiz, 2^7 
Omission of children in will, 230 
Onus probandi, v. Proof 
Operae, 107 

— ofRciales, 331 

Operarum jurata prom, lib., 260, 312 
Opiniones, loa 
Optimum jus, v. Jus 
Optio, 207 

— tutoris, 138 

Orbi, 42, 5a, 63, 186, 203 
Orcinus, v. Libertus 
Ordo judiciorum, 48 
Ordinaria judicia, v. Judicia 
Origin of Rome, z 
Orleans, jo 
Orthodoxi, 79 
Ostrogoths, 56, 57, 131 
Outrage, 402 
Ovilia, 35 
Ownership, v. Dominium 

— at time of Twelve Tables, 140, 220 

Gains and Ulpian, 140 

Justinian, X44 

— definition of, 220 

— vesting of, 398 
Oxford, 69 



Pact(v. also Pactum), 38, 50, 391, 3x6,403 

— accessory, 280, 383 
-- oath, a kind of, 385 

— personal, 4x1 

— praetonan, 38 

— servitudes created by, 158 

— simple, 330 
Pactio, 258, 291 

— nuda, 317 

Pactum (v. also Pact), 258, 391 

— adjectum, 391 

ex continenti, 391, 300, 317 

intervallo, 390 

— conventum, 90, 391, 330 

— de dote constttuenda, 395, 3x7 

— -— non petendo, 305, 387 

— in personam, 388 
rem, 387 

— legitimum, 395, 305, 317 

— ne vendere Uceat, 175, «i95, 362 

— nudum, 995 

— praetorium, 394, 3x7 
Padua, ^6 

Pagan rites, abolition of, 54, xx8 
Pagani, 47, sx, 63 
Palatine hill, 3 
Palatini, 52 
PandectaCj 47 

— of Justinian, 59 

— Florentinae, 68 
Pannormia, 68 
Papiani responsa, 56 

Papinian, 43, 45, 46, 50, 54, 55, 59, 61, 
73, 3XO, 3X5, 9^7, 305, 384 

— responses of, 56 
Papinianistes, 45, 6z 
Papirius, 45, 7x 

— Carbo, 35 

— Ccelius Caldus, 35 

— Justus, 50 

— Sextus, 7, 36 
Paraphema, X73, 328 
Paris, library, 64 

— University of, 69 
Paris-cidium, 9 
Parricidium, 400 

Pars virilis, 248, 263, 308, 332 
Partes secanto, xi 
Partitio, 207, 237 
Partnership, v. Societas 
Pasquier, 70 
Pater^2, 42 

— familias, 2, 8, 76, 136, 178, 402 
bonus, i6x 

dili^entiss., 283, 2^ 

liability for acts of others, 330, 403 

non-liability of, 375 

permission to sue, 364 

Paternal power, v. Potestas 
Patres, s 

— conscripti, 4 

— maj. and mm. gent, 4 
Patria potestas, v. Potestas 
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Patriae pater, 39 
Patricians, v. Fatricii 
Patrician consuls, 9 
Patricii, 2, 3, 51 

— privilege of, 118 
Patron, 3, 15, 25 

— form of exception against, 385 

— guardianship of, 248 

— succession to freedmen, 248, 308 

— power of assigning freedmen, 249, 308 

— permission to sue, 364, 397, 406, 412 
Patronage, rights of, io6, 135, 245, 251 
Patronus, v. Patron 

— causae, 397 
Paulus Emilius, 36 

— Julius, 46, so, 53, 54, 55, 62, 72, 87, 121 

— — Institutes of, 60 

notes on Papinian, 50, 59 

on interdicts, 389, 392 

injuria, 327 

mortgages, 361 

pacts, 292 

the revival of obligations, 306 

theft, 321 

wills, 217 

sentences of, 46, 50, 55, 56, 73 

Pauperies, 14, 379 
Pauperistes, 69 
Pavia, 68, 70 
Pawnor, rights of, 312 
Pays de coutume, 71 

droit ^rit, 71 

loi Romaine, 71 

Peculatus, 400 

Peculium, 53, 81, 85, 176, 228, 371 

— adventitium, 52, 179, 183, 228 

— castrense, 40, 50, 176, 180, 181, 183, 

228. 230, 363 

— fraudulent division of, 376 

— legacy of, 206, 238 

— profectitium, 176, 228 

— profit resulting from, 376 

— quasi-castrense, 52, 176, 183, 228, 230 

— of slave, 109, 206 

— succession to, 245, 308 
Pecunia, 8, 83, 295 

— accepta relata, 275, 313 

— certa, 275, 276 

— data, 275 

— expensa lata, 275, 313 

— foenebris, 299 

— nautica, 258 

— stipulata, 275 
Pegasians, 42 
Pegasus, 42 
Pelasgians, i 

Penalty, actions in respect of, 365, 383, 

— double, 396, 411 

— for crimes, 400 
Pensio, 281, 283 
People, the, 22 
Pepo, 68 



Per ses et libram, 8, 12, 13, 362 
Peregrinus, 21, 29, 46, 75, 349, 379 

— formula for, 343 
Perfectissimi, 52 
Performance, 91, 302, 319, 332 

— demand of, 299 
Periculum, 279, 314, 358 
Perizonius, i 
Permutatio, 277, 292, 294, 367 

— status, 122 
Persians, 58, 62 
Persecutio, 47^ 303, 343 

— hypothecaria, 361 

— pigneratitia, 361 

Persona, 8, 24, 37, 50, 63, 74, 76, 102, 
13^, 175 

— alieni juris, 136 

— c-ipable of alienating, 228 

— clara^ 354 

— divisions of, 102, 135 

— excepta, 43, 203 

— extinction of, 81 

— fictitious, 74, Bi 

— incerta, 121, 184, 185, 230 

— in respect of capacity, 135 

family, 13s 

society, 135 

— kinds of, 134 

— loss of, 123 

— natural, 74 

— non-representation of, 175, i77 

— of pupil, 126 

— physical, 254 

— privata, 254 

— publica^ 2§4 

— sale of juridical, 256 

— servilis, 75 

— singularis, 74 

— turpis, 79, 192 

— vilis, 79 

Personality of law, 56, 67, 68 

rights, 89 

Persons, v. Persona 
Peru|fia, 70 

Petitio, 303, 343 ,, ^. . 

— hereditatis, v. HerediUtis 

fideicommissaria, 219, 241 

praetorian, 253 

Petitions, 40 

Petitor, 336 

Petri exoep. leg. Rom. , 69 
Philo, Q. Publilius, 7 
Philosophy, Greek, 47 

— schools of, 44 
Philoxenes, 6± 

Physician, liability of, 325. 3^9 

Phocas, 64 

Photius, 66 

Pictutes, 152, 221 

Pigeons, 148, 221 

Pignoris capio, v. Actio 

origin of, 339 

praetorian, 354, 363 
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Pi^os. 38, 90. 9^ 165, 338. aS9, 3X3, 363 

— implies tnuiitio, 361 

— obligations involved to, 30a 

— protection of, 361 

— pwBtorium, 353. 354, 363 

— sale of, 84, 363 
Pisa, 68, 70 

Place as an element in a contract, 369 

Placentinus, 69 

Plaintiff, non-possessor, 343 

Plantatio, 151 

Plautus, 139 

Pleading, 38, 63, 171 

Plebeians, v. Plefas 

— politicad enfranchisement of, 335 
Plebiscitum, 10, 17, 19, 31, 33, 33, 36, 43 

— definition of, loi 
Plebs, 3, 4, 5, xo, 33, 34 

— stecession of the, 9, 19, 334 
Pliny, 18, 46 

Pledgor and pledgee, liability of, 398, 363 
Plus petitio, 305, 361, 366, 369, 383, 409 

kinds of, 370, 409 

Pcena, 395 
Poiema, 65 

Poison, administering, 15, 400 
Police, 33 
Poll tax. 36 
Political law, 48, 51 
PoUidtatio, 358 
Polytheism, 49, 54 
Pompcyj 34, 35, 400 
Pomponius, 7, 35, 36, 33, 41, 4s, 44, 45, 
85. 366 

— on set off, ^71 

Pontifex Maximus, 8, 33, 34, 36, 39 

Pontiffs, s, 16, 37, 51, 54 

-- coUege of, 8, 19, 115, 335 

Poor, guardians of, 51, 54 

Popilius Rufus, 355 

Popularis actio, 330 

Populi fundi, ax 

Populi-scitum, loi 

Populum lustrare, 5 

Populus Rom., 3, 81 

Portio legitima, 193, 194, 2x3, 233, 340 
Possessio, X2, 92, 145, 220, 328 

— advantage of, 376, 391 

— bonorum, v. Bonorum 

— civilis, 02, 145 

— corporalis, 145 

— fact of, 92 

— interdict to obtain, 389 

— interim, 15, 336, 380, 392, 394, 395 

— legal, 145, 153, i54, 220 

— longi temporis, 388 

— loss o^ X54, 225 

— lucrativa, 152 

— naturalis, 145 

— vi, clam, precario, 390 

— physical, X45, 153, 220 

— protection of, 353. 358, 359, 397 



Possessio, pnrtorian, 145 

— pro hereide, 196 

— (^uasi, X46, 164, 331, 337, 359f 39* 

— right of, 92, 145 

— tacking of, 167 

— vacua, 278 
Possessor, X45, 394 

— absence of, 360 

— in good fSuth, 373, 398 
- of treeman, 177 

— of slave, 177 

— plaintiff, 359 

Postliminium, 118. 183, 330, 364 
Postulatio, 357, 301 

— actionis, 29, 48, 355, 358 

— formulae, 39 

— judicii, 29 
Postumus, I2X 

— alienus, 184, 208 

— disinheriting of, X2x, X84, 330 

— suus, X84 

— tutor of, 12 X 

— Velleianus, qua«, 184, 330 
Potestas, 8, 34, 37, 76 

— abstinendi, v. Benefidum 

— dissolution of, 137 

— dominica, xo8, xx8, X36 

— dominorum, 77 

— marital, v. Manus 

— meaning of, 136 

— patria, 8, xx, 37, 53, 63, 77, X09, xx8, 

i36» ass 

— tribuniaa, 33 
Poverty, effect of, 399 
Prseceptores, 41 
Praeceptum conunune, X34 
Praediuxn, 84 

— emphyteuticarium, 383 

— itaucunu 21, 34, 46* 63, 82, X40, 2x9 

— provincialc, 21, 25, 46, 63, 82, 140, 

X65, 3x9, 360 

— stipendiarium, 84 

— tributorium, 845 
Praefecti praetorio, 39, 52 
Praefecturae, 3x, 35, 53, 58 
Praefectus, 31 

— aerarii, 43 

— annonarum, 40 

— at Constantinople, 54 

— jure dicundo, 335 

— praetorius, 39, 44, 49, S^, 58, 62, 98, 

X18 

— urbi, 39, 49i 6a 

— vigilum, 40 

Praejudidum, 343. 347, 356, 365 
Praes, 340 

— litis et vind., 266, 336, 340, 342 

— sacramenti, 366, 340, 34X 
Praescriptio, 14, 53. 96, 160, X65, 222, 

223, 331. 344. 359, 388, 402, 404 

— annalis, 345 

— as to set off, 373 

— fori, 345 
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Fnescriptio, in formula, 344 

— interruption of 168 

— longi temporis, 16^, 345, 388 

— lon^ssimi tempons, z68, 933 

— prsBjudicia, 345 

— temporis, 345 

— use of by plaintiff, 345 

defendant, 345 

Praemia patrum, 43 
Fraeses provinciae, 39, 49, 360 
Praesides, 44 
PraesumpMtio, 88 

— juris, 88 

et de jure, 88, a6g 

Pracstare actiones, 301 
Prastorj 17, 39, 49, 51, 6a 

— fideicommissanus, 44, 98, 313, 219 

— peregrinus, 18, 25, 29, 33, 75, lox, 

334.. 341 

— provuicial, 35 

— urbanus, 17, 23, 23, 25, 39, 33 
Prxtoria, 95 

Praetorian conventions, 63 

— succession, 242, 249, 306 
Praetorium jus, v. Jus 
Precarium, 294. 362, 390, 391 
Preference, rights of, 362 
Prescription, v. Prescriptio 
Prerogativa, 6 

Pretium, 277, 281 

— justum, 281 

— minus, 281 

Priestly offices, election to, 3 
Priests, 51 

— Colleges, 5 

— of Jupiter, 118 
Principum placita, loi 

Priority in respect of mortgages, 362 
Prisoners, acting on behalf of, 379 
Private law, v. Jus ^ 

Constantine's innovations in, 5s 

division of, loi, 134 

— — objects of, I03 
Privigna, 112 
Probatio, v. Proof 
Procedure, 335, 354. 370. 374 

— systems of, 95 
Prochiron, 64 

— auctum, 66 
Pro-consular power, 39 
Pro-consuls, 26. 39 
Proculeians, school of, 41 
Proculus, 42, 44 

Procuration, 268, 270, 301, 326 • 
Procurator^ 266, 268, 287, 316, 379 

— incapacity of, 387 

— in rem snam, 274, 301, 319 

— security by, 381 
Procuratores Cacsaris, 39 
Prodigus^ 81, 129 

— interdictus, 269 

— natural liability of, 331 
Produce, 152, 177, 221, 337, 407 



Produce, civil, z6x, 164, 336 

— interim, 395, 398 

— natural, 161, 326 

— of animals, 148 
Profanation, 144 
Prohibited agreements, 395, 317 
Proletarii, 6, 36 

ProlytaCj 63 
Promissio, 91, 360, 312 

— nuda, 381 

Promissor, liability of, 271, 299, 313 
Promptuarium, 66 ^ 
Prooemium of Institutes, 99 
Proof, 87 

— burden of, 88, 276, 277, 385 
Property, acquisition of, 93, 141, 146, 

165, 221, 223 

— in litigation, 356 
Propraetor, 26 
Proprietas, v. Dominium 
Proscriptio bonorum, v. Bonorum 
Provinces, African, 56 

— establishment of, 35, 35, 52 
Provindae populi, 39, 84, 140 

— Caesaris, 39, 84, 140 
Provincial governor, 26, 53 
Provocatio, 33, 44 

— ad pop., 9, 23, 3X 
Psellus, 66 

PubertaSj 80, 81, izo, 138 
Pubertati proximi, 80, 138, 138 
Pubes, 81 
Public law, V. Jus 

— revenue, sources of, 36 

— roads, 389 
Publicani, 36, 339, 353 
Publicatio, 286, 315 
Publice profiteri, 26 

— respondere, 26 
Publicius, Quintus, 359 
Publicola, Valerius, 9 
Publilius Philo, 7 
Publius Mucins Scaevola, 27 
Puhl, 67 

Punic wars, 25 
Pupillus, 127^ ^ 

— direct action against, 380 

— incapacity of, 399 

— infans, 126, 138, 265 

— mortgage in favour of, 363 

— natural obligation of, 331 

— power of contracting, 127, 175, 269 

— set off against, 373 
Pydna, battle of, 36 
Pyrenees, 56 



Quaestio, 31 

— de eland, conj., 31 

— de homicid., 31 

— de venef , 31, 400 

— peculatus, 31 

— perpetua, 31. 36 
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Quaestionum, Resp. et Def. of Papinian, 

45 
Quaestores, 31, 39 

— aerarii, 9, aa, a6, 93, 353 

— candidati, 39, 5a 

— parricidii, 9, 15, a3 

— plebeii, aa^_ 

— sacri palatii, 5a, xt8 

Suaestus, 385^ 
uarta Antonina, xz6 

— Falcidia, 191, an, 3x3, 3x4, 3x9, 373 

— legitima, X93 

— Trebelliana, 3x4 
Quasi agnatic, X84 

— ex contractu, 396, 367, 375 

— ex delicto, 339, 375, 403 

— possessio, X46, X64, 33X, 337, 391 

— postumus, 184 

— publica, 133 

— pupillaris substitutio, X89 

— traditio, X54, 333, 383 

— usufruct, x6o, x63, 337 
Querela inoff. donat, X97, 335 

— inoff. test, 185, X97, 335, 340, 353, 

306 
Questiones, 70 
Ouinquaginta decisiones, 59 
luinqueviri, 30, 35, 40 
mirinus, 3 
{uirinal hill, 3 
lirites, x, 46 

Raininenses, 3 
Rank, 79^ 

Ratification, 333, 375, 380 
Ravenna, 56, 58, 67^ 68^ 
Re contract, t. Obugatio 

— frui licere, 38 x, 383 

— uti pracstare, 38x, 383 

Real action, 36a, 365, 367, 384, 398, 

404» 407 _ 

— contract, v. Contract 

— property, law of, 13 

— rights, 89, 93, 93, 330, 336, 361, 364 
Reciperatores, v. Recuperatores 
Recipere, 3<;^ 

Rector provinciae, 49, 53, 98 
Recuperatores, 18, 33, 36, 39, 335, 34X, 

343., 3Sh 393 „ 
Redemption clause, 380 

Redhibitio, 379 
Reditus, ^3, 381 
Registration, 86, X73, 334 
R^f(le, xoo 
Regulae, 47 

— of Gaius, 45 

— of Ulpian, 46, 55, 73 
Rei com. admin., 396 
Relatio, 357 

Release^ 93, 301, 302, 319 

Rele^tio, 118, 400 

Religion, 57, 79, 81 

Religious objects, protection of, 388 



Religious rites, commentary of Labeo 
on, 4 

Pagan, 54 

Rem licere habere, 978, 381 

— praestare, 378 

— tradere, 378 
Remancipatio, 361 
Rent, 53, 381, 383 
Renuntiatio, 387, 390, 3x5, 3x6 
Repetita praelec. leg., 64 
Repetitio, 393 

Replicatio, 97, 34^. 35^, 387, 404. 4«x 

— doli, 359, 384..387 

— pacti conventi, 387 

— rei vend, et trad., 359 
Representation in actions, 379 
Republic, the, 9 

— of Cicero, 10 
Repudium, 77, i", »i3, ''7 
Repurgatio vet. leg^.^S 
Rerum quotid. of Gaius, 45 
Res, 74, 8x, 140, X43 

— accessiones, 85 

— alicujus, 83 

— capable of division, 84, 319 

— certa, 369 

— communes, 83, X40, X43, 319 

— comperendinata, 340 

— corporales, 83, X40, X56, 330 

— credita, 358 

— definition of, 83, X40, 3x9 

— divini juris, 82, 83, X40, X43, 3x9, aao 

— division of, 34, 37, 50, 63, 83, X40 

— extra nost. pat., 83, X43, 319 

— fixa, 8^ 

— foenebns, 399 

— f ungibiles, 85, 334 

— humani juris, 83, 3x9 

— immobiles, 50, 83, 84, X40, 390, 391 

— incapable of division, 84 

— incorporales, 83, 83, 140, 1561 a»o 

— in eenere, 85 

judicio deducta, 356 

— in nost. pat., 83, X43, 230 

— judicata, 385 

— loss of, 306, 330 

— mancipi, 12, 34, 37, 5°. 63, 83, 1x7, 

140, 157. »79, 2i9» 359 

— mobiles, 84, 140, X46, 354, 391, 40X 

— moventes, 8^ 

— nee mancipi, x3, 34, 37, 50, 63, 8a, 

X40, 319, 359 

— non fimgibiles, 85 

— nullius, 83, X43, 1461 »47» i55» aao 

— principales, 85 

— privatae, 83, 143, 330 

— publicae, 83, X40, 148, 3x9 

— quae pond., etc., 85, 395 
usu consum., 85 

— religiosae, 8a, 140, X44, 320 

— sacra familiae, 83, X14 

— sacrae, 82, 140, 143, aao 

— sanctae, 82, 140, 144, 230 
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Res sineulares, 85 

— singulorum, 83, 85, 142, 220 

— soli, 84, 354 

— universitatis, 83, 143, 220 

— uxoria, 61, 172 

— vincta, 84 ^ ^ ^ 

Rescriptum principis, 40, 49, 51, 1x4, 

383 
Respondere, 26 

Responsa papiani, 56 

— prudent., 26, 36, lox 

sig., 41 

Responsio, 91 

Resptublica, 81 

Restipulatio, 266, 341, 393, 397 

— double, 392, 395 

— justa, 395 

— of interdict, 393 
Restitutio, 118, 306 

— in integrum, 97, 130, 133, 139, 175, 

191, 195, 23s, 256, 352, 356, 357, 
360, 367, 369, 370 

— mode of obtaining, 344, 350, 395, 398 
Revenue, 36 

Revindicatio, 297 
Revocatio, 290, 293, 319 
Reus, 345 

— in exceptione actor est, 383 

— promittendi, 260 

— stipulandi, 260 
Rex, 4, 7, 31, 40 

— as a magistrate, 335 
Rhone, 56 

Right of way, v. Via 
Rights, 89 

— political, 20 

— real, v. Real^ 

— transmissibility of, 199, 382 
Rivers, 143 

— banks of, 143, 220 

— bed of^ 148 

— interdicts in respect of, 389 
Road, 13, 157 

— dedication of, 389 
Rogatio, 22 
Roman law, 38 

periods in history of, 71 

— — study of forbidden, 69 

— laws published by Germans, 56 
Rome, 20, Bo. 98, 131 

-* burning 01, 17 

— origin of, i, 2 

— public sdhools at, 54, 61, 67 

— sacking of, 56 
Romani coloni, 76 
Romulus, 2, 3, 4, 6, 7, 39 
Runnus, 55 

Rural estate, landlord of, 362, 390 
Rutilius Publius, 256, 301, 380 

Sabatius, 57 
Sabines, i, 2, 3 
Sabinians, school of, 41 



Sabinus, 41, 54, 72, 289, 291 

— Cselius, 42 

— commentaries on, 59 

— Masurius, 41, 42, 44 
Sacer esto, 3 
Sacerdotal functions, 4 
Sacra familix, 82 

— gentis, 82 

— privata, 4, 76, 123 

— publica, 4 

— res, V. Res 

protection of, 388 

Sacramenti actio, v. Actio 
Sacramentum, x6, 335, 341 

— justum, 335 

— mjustum, 335 
Sacred law, v. Jus 
Sacrifices, Kunily, 76 
Sacrilege, 144, 388 

St. Jerome, letters of, 45 

— Louis, 71 
Sailor, will of, 182 
Sale, V. Emptio venditio 

— accessory pacts to, 280, 366 

— ad pretium particip., 103, X23 

— alternative, 279 

— conditional. 279, 280 

— difference from exchange, 294 

— form of contract, 277 

— in genere, 279 

— in specie, 279 

— of property of another, 280 

— per aes et lib., 86, 90, 179 

— per avers., 279 

— rescission of, 280 
Salpensa, tables of, 45 
Salvian, 53 

Saone, 56 

Satis accipere, 273 

— dare, 273 

Satisdatio (v. also Cautio), 266, 273, 
342, 380, 398 

— curat., X31, X39 

— tutorum, 131, X39 
Saturninus, 47 

Savigny, 46, 97, 124, X45, 257 

Scajvola, 45, 53, 54, 71 

Scale-bearer, 15 

Scapula, 249 

Scholsc, 41 

Scholia, 65 

Scholiasts, 65 

Schools of law, v. Law 

Scribcntes, 70 

Scribere, 26 

Scripta, 88 

Scriptura, 88, 276 

Seashore, 142 

Seal, falsification of, 400 

Secretum, 95 

Sectio bonorum, v. Bononim 

Sectores, 353 

Securitas pleniss., 173 
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Seditious meetings, 15 

Seduction, 400 

Seine, 56 

Sella curulis, sa 

Semel heres, semper heres, 188 

Senate, v. Senatus 

Senators, plebeian, 4 

— restrictions on marriage, 57 
Senatus, 4, 7, 22, 31, 39, 40, 44.48, 52 

— auctontas, 22 

— consultum, 22, 32, 36, 40, xoi 

Claudianum, xoi, 257, 310 

Largianum, 249 

Macedonianum, 32, zoi, 265, 295, 

331. 332, 377, 383 

Neromanum, 198, 236 

Orphitianum, 247, 250 

Pegasianum, 191,2x2,2x3, 2x4, 240 

Sabinianum, 243 

TertuUianum, 52, 246, 250, 308 

Trebellianum, xoz, 2x4, 240, 383 

Velleianum, 33, 274, 289, 295, 

332, 383 
Senatus habendi, 36 
Senectus, 8x 
Seniorum, 6 

Sentences of Paul, v. Paulus 
Sentence, alternative, 398 

— cancellation of, 357 

— coital, 123 

— effect of, 337, 357 

— mode of delivering, 356, 358 

— revision of, 357, 358 

— revocation of; 357 

— unjust, 329, 397 
Sententia, 29, 340 

— ex tabella recitare, 357 
Sententiae, 47,^ X02 

— et opin, juris'oon., 44 
Septa, 35 

Sepulchre, ownership of, x5, 144, 388 

Sequester, 259 

Sequestratio, 259 

Seridom, 63 

Serfs, 75* 

Servants, domestic. 75 

Servitus (servitude), 13, 84, 136, 225 

— altius non toll., 158 

— continuous, 157 

— discontinuous, 159 

— establishment of; X58, 351 

— extinction of, 159, 226 

-^ indivisibility of, 156, x6o, 163, 226, 334 

— in solo, 157 

— mortgage of, 363 

— navi^andi, X5_7 

— onens ferendi, X57 

— personal, X56, x6o, 225, 226 

— prsedial, 156, 225 

— protection of, 358, 360, 391, 405 

— quasi, 158 

— real, 84 

— niral, 83, 157, 226 



Servitu», 'Superficial, 157 

— tigni immittendi, 158 

— urban, 83, X57. 226 
Servitus (slavery), 8, 75 

— causes leading to, 103, 135 

— definition of, 102, X35 

— recognition of, xoi 
Servitudes, v. Servitus 
Servius Tullius, 4, 9, 30, 36 
Servus, 2, 75, 103 

— abandonment of, 378 

— acquisition through, 176, 300, 318 

— appointed heir, 186, 231 
tutor, X2I 

— as a creditor, 264 
debtor, 264 

— censitus, 53 

— contiacts ofj 376 

— definition of, 102 

— delict of, 330, 377 

— fidejussor^ contract of, 377 

— fireeing: of; 43, 5X, 75, 104, x3s, X74 

— hcreditanus, 187 

— injury to, 327 

— mandatum of, 377 

— mode of claiming, 365 

— of another person, 300 

— of several masters, X74, X87, 264, 301 

— ordinarius, 206 • 

— peculium of, X76, 376 

— persona of, 264, 330 

— poenae, 103, xi8 

— pop. Rom., X03, X43 

— publicus, 26^, 2(58 

— relationship between, 267 

— right to labour of, 164, 327, 30X 

— sine domino, 265 

— status of, 75 

— stipulation of, 264, 30X 

— substituted heir, zoo, 231 

— unlawful killing of; 304, 324 

— vicarius, 376 

Set off, V. Compensatio 
Severus, Alexander, 4x, 43, 47, 58, 60, 
7X, 122, 380 

— Septimius, 40, 45, 46, 5 x, 130 
Sex, 80 

Sextus idius, 26, 27 
Shipowner, liabili^ of, 375 
Sica, ^00 
Sicarii, 400 
Sicily,^ s8j 62 
Silentiarii, 52 
Slave, V, Servus^ 
Slavery, v. Servitus 
Societas, 38, ox, 284, 3x5 

— conditional, 286 

— dissolution of, 286, 3x5 

— in fact, 338 

— in law, ^38 

— kinds 01, 284, 315 

— Leonina, 285 

— measure of liability in, 298, 31 5 
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Societas, obligations involved, 285 

— quasi contracts resembling, 3x7, 367 

— totorum bonorum, 284, a86 

— vectigalis, 285, 286, 3x5 
Socii Latini, 21, 76 
SociuSj 284 

— liability of, 298, 315 
Socrus, 112 
Solarium, 283 

Soldiers, immunities of 79, 235 

— incapacities of, 121, 387 

— wills of, 40, 50, i8i, 229 
Solidarity, 263 

Solidi capacitas, 43, 204 
Solon, laws of, 13, lox 
Solum, V. Praxlium 
Solutio, 89, 263. 319, 357 

— civil modes of, 301, 371 

— imaginaria, 92, 302, 3x9 

— indebiti, 296, 317 

— litteris, 92, 303 

— per aes et libraun, 92, 302 

— per errorem, 297 

— verbis, 92, 302, 320 
Solutus, 77 

Son, disinneritance of, 184 

— suing father, 364 
Sors, 299 
Spadones, 81, 203 
Spain, 46, 56, 57 
Spartacus, 34 
Species, 8^, X49 
Specificatio, 147, 149 
Spectabiles, 52 
Spondeo, 261 
Sponsalia, 77, no 

Sponsio, 24, 91, 266, 271, 296, 313, 

393 

— compulsory, 34X, 396 

— double, 392, 394, 396 

— justa, 395 

— of interdict, 393 

— penal, 3^2. 393 

— prejudicial, 342 

Sponsor, 263, 271, 304, 313, 364 

— heir of, 383 

— reimbursement of, 339 
Sportuke, 366, 371 
Spurii, 77, 112, 247 
States of the church, 67 
Statu liber, 107, 135, 373 
Status, 19, 23, 336 

— action in respect of, 364, 405 

— change of, 78, 122 

— elements of, 75, 138 

— loss of, 78 

— of deceased person, 365 

— not affected by loss of rank, 124 
Stephanus of Berytus, 64 
Stilliddium, 158 

Stipendium, 17, 39, 339 
Stips, 260 
Stipula, 260 



Stipulatio, 24, 38, 63, 91, 260, 303, 312, 

355 . 

— accessories to, 371 

— i^ilitia, 267 

— analog to mutuum, 375 

— Aquikana, 303 

— communis, 1^1, 267, 313 

— conventionalis, 267, 313 

— damni infecti, 369 

— de dolo, 266, 367, 369 

— de persequendo servo, 266 

— de rato, 267 

— divisions of, 266 

— dotis, 224 

— dupla, 279, 281, 366, 373 

— emptae et vend, hered., 214, 340 
~ error in, 270, 385 

— ex bonis monDus, 969 

— ex turpi causa, 269 

— extinction of, 267, 402 

— fructuaria, 394 

— illegal, 269 

— immoral, 269 

— impossible, 269 

— in diem, 261 

— induced by violence, 269 

— inelegans, 269 

— inter absentes, 269 

— inutilis, 267 

— invalid^ 270 

— in writing, 269 

— Joint, 262 

— judicialis, 266, 313 

— judicatum solvi, 266 

— liability in, 2^ 

— motive inducing, 270 

— nominatim of public slave, 265 

— nuUius momenti, 267 

— of a fact, 262, 265 

— of filii-familias, 265 

— of pupil, 269 

— of representative, 266 

— partis et pro parte, 208, 214, 237. s^i. 

— per sponsionem, 341 

— pcenadis, 268 

— post mortem suam, 271 

— praepostera, 270 

— praetoria, 266, 268, ^13, 352 

— pro praede litis et vind. . 266, 342, ^94 

— pura, 261 

— rem pupilli salvam fore, 267, 268 

— servorum, 263 

— sub conditione, 261. 268, 269 

— to effect novatio, 302, 304, 319 
Stiips, 24s 

Stoicism, 30, 75 
Stolo C. Licinius, 30 
Stranger, acquisition by, 177 
Studiosi, 41, 61 
Stuprum, 77, 112, 113, 136 
Subjecti, ^5 
Subscriptio, 180, 229 
Subsellium, 95 
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Substitutio, 339, 375 

— by aoldien, ipo 

— pupUlaris, 188, 189, 333' 

— quasi ^pallans, iSIb, 189, 233 

— vulgaris, 188, 189, 33a 
Successio, law of, 13, 33, 34, 37, 50, 63, 

94, 94a, 343, 948, aS3» "54. 307. 
3>o 
-- ab intestato, 63, 34a 

— adgnatorum, 34a, 343, 307 

— oognatorum, 347, 308 

— ex s,c Claudiaino, 357 

— libertonim, 347 

— per addict, bonor., 355 

bonorum vend., 356 

capita, 343 

stirpes, 343 

univerdtatem, 177, 338, 384, 310 

~ to ascendants, 344, 307 

deditidi, zo6 

Suetonius, 30^ 377 
Suicide, 38 
Sui juris, 34, 76, 108 
Sulpicius Servius, 71, 309, 385. 303 
SummsB^ 69 
Superficianus, 383, 384 
Superficies, 93, 165, 383 
Superscriptio, 180 
Surdus, V. Deaf 
Surety, kinds <^, 340 
Sulla, 31, 33, 3^, 36, 37, 41, 379, 400 
Suspecti cognitto, 133 
* Symbatius, 64, 65 

Syngraphx, 88, 376, 3x3 
Synopsis Basil., 65 

— l^um, 66 

— mmor, 65 

Tabellx. 356 

— voting, 35 
Tabellanus, 183 
Tabellio, 195, 377 
Tabema, 85 
Tables, the ten, 10 

twelve, 10 

Tabulae, 88, 3t6, 374 
Tabularius, 1x5 
Tacitus, 377 
Tacking, 167, 333 
Tarentum, xo 
Tarpeian rock^ 14, 15 
Tarquinius Pnscus, 5 

— Superbus, 7 
Tatienses, 3 
Tatius^ 3 

Taxatio, 36, 338, 339, 344, 346 

Taxation, 35, 35, 36, 45, 46, 49 

Taxes, enforcement of, 339 

Taurisium, 57 

Tegula, 86 

Temere litisantes, 395 

Temple of Jupiter, 5 

— of Bellona, 5 



Temples, 185 

— doungot, 54 
Tempus continuum, 87 

— incenum, x88 

— le^timum, 377 

— utile, 87 
Tenant, tadt mortgage of property. 
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Testamentaiia tutela, zaz 
Testamenti factio, 30, 43, 76, x8o, 183, 
X85, 194, 329, 331 

— nuncupatio, 179, 339 
Testamentum, X3, 34, 37, 50, 63 

— apud hostes, 183 

— calat. com., 34, 179, 339 

— oxlicils attached to, 317 

— definition of, 179 

— desertum, 191 

— destitutum, zox, 3zi 

— ex lege Omidia, 183 

— falsification of, 400 

— forms of, 339, 

— freedom given by, 104 

— historicalorder, 179 

— imperfectum, 333 

— injustum^ 333 

— inoffidosim, 37, 191, 333 

— invalidation of, 190, 333 

— inutile, 191 

— irritum, 191, six, 333 

— legitimation by, xx4 

— means to obtain possession of, 218 

— militare, 40, x8x, 339 

— mystique, 180 

— non jure fact, 333 

— nuncupatum, 181 

— of blind, 183, 330 

captives, X19, X83 

diseased persons, 183 

freedmen, 348, v>8 

murdered pateifamilias, 196 

pubes son oy father, 189 

sailois, 183 

slaves, 183 

women, 83 

— opening o^ 43, 3x7, 3x8, 341 

— per aes et lib., 34, 179, 339, 302 

— per mancip., 34, 63, 178 

— praetoriamun, 179 

— preservation of, 3x7 

— procinctum, 179, 339 

— ruptum, 190, 3X1, 333 

— tnpertitum, 179, 339 

— tutor given by, X3z 

— uno contextu,^ 178, 180, 339 

— valid as codidl, 3x7 

— who could not make, 30, X19, zSa 

— witness to, 179, 339 
Testator, insolvent, xo8, 188 
Testis, X5, 87, x8o, 339, 356 
Thalleleo, 64 

Theft, V. Furtum 
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Theobald, 69 
Theodora, 57, iza 
Theodoric, 57 
Theodorus, 64 
Theodosius, 358 

Theophilus, 32, 59, 60, 61, 72, 99, 102, 
242, 322 

— paraphrase of Institutes, 61, 64, 66, 

^^ 93. 256, 320, 324. 343 
Thesaurus, 153 
Things, V. Res 
Theodosius, 43, 48, 54, 62 

— code of, so 

— projected code, 55 
Thracians, 62 

Tiberius, 40, 41, 44, 75, loi, 115 

— Coruncanius, 26 
Time and place, 87 
Titus, 44, 45 
Tombs, 5, 82 
Tort, X4 

Tort-feasor, joint, 333 
Toulouse, 70 

Towns, government of, 49 
Traditio, 12, 24, 93, 153, 222, 278 

— necessity of, 362 

— nuda, T53, 222 

— quasi, 154, 222 

— rescission of, 361 
Trajan, 40, 44, 46 
Trajectitia, 958 
Transactio, 29^ 
Translatio judicii, 356 

— le^torum, 211 

— litis, 356 
Tractattts, 70 
Treason, 44, 49, 242 
Treasure trove, 15^, 222 
Treasury, Imperial, 39 

— public, 39 
Trebatius, 216 
Trebellius, 2x4 
Trespass, 146 
Tribes, 3, 7 

Tnbonian, 57, 58, 59, 60, 72, 99 

— life of, 61 
Tribonianism, 59, 115 
Tribules, 3 
Tribunal, 95 

— annual, 32 

— perpetual, 32 

— ponere, 95 
Tribuni, 40 

— aerarii, 25, 32 

— militum, 17 

— plebisj 10, 22, 23, 34, 36 
Tnbunician power, 39 
Tribunum appellare, 23 
Tribus, 5 
Tributarms, 53 
Tributum, 39 
Tripertita, 27 



Triplicatio, 97, 346, 387, 411 
Trii>ondius, 187 
Triticum, 347 
Triumvirate, 35 
Triumviri, ao, 25 
Trust, particular, 213 

— subject-matter of, 216 

— universal, 2x3 
Trustee, 2x3 

— oath of, 2x3, 24X 
Tryphoninus, XX9 
Tullius, 6 
Turba, 328 
Turpitudo, 79 
Tutela, X2, 8x 

— a magistratibus data, X25, 138 

— adgnatorum, X22 

— as a ^uasi contract, 296, 317 

— definition of, X20 

— derived from natural law, xas 

— fiduciaria, 124, 138 

— how terminated, 52, X28, X39 

— kinds of, X25 

— legitima, X2S, X38, 954 

— of women, X9, 24, 37, 50, 80, 83, 128, 

139. 

— parentium, X24 

— patronorum, 124, X38 

— testamentaria, lax, X37 
Tutor, X2, 80 

— administration of, 125, X38 

— agnate, xaa, X38 

— appointed by magistrate, 51, 125. 

131 

— Atilianus, X25 

— auctoritas of, X27, 175 

— authority when required, 80 

— brinp;ing an action, 380 

— cessicius, X28 

— dativus, X2X 

— duties of, 126 

— excuses of, X31, X39 

— female, X2x, 125 

— fiduciarius, X24, X29 

— honorarius, X26 

— inventory by, X26 

— juliotitianus, X25 

— legitimus, xa2. X24, 128, X38 

— measure of liability, 298 

— onerarius, X28 

— optivus, X28 

— punishment of, X34 

— praetorianus, X27 

— security by, X26, X38, 267 

— suspectus, X33 

— tacit mortgage of property of, 131 

363 
Tutorem dare, 131 

— nominare, 131 

— potiorem nominare, 13a 
Tutoris optio, 128 

Tyre, 46 
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TwelTe Tables, lo^ 73, 76, 8a, I40» 150^ 

an, 337 
as to compronusuig theft and in- 
juries, 385 

division of inheritance resulting 

from. 333 

fragments of, 11 

law of succession of, 343, 306 

on noxal abandonments, 378 

the actio de pauperie, 379, 408 

liberalis causa, 365 

precarium, 394 

pignoris capio, 339 

rate w interest by, 099 

rule favouring liberty, 336 



Ugo,69 
Ulpum, 



*"»r^».43. 4f, S3» 54. 55. 7a. 83. 87 

— division of law by, loi 
things by, 140 

— Institutes of, 60, 39a 

— notes on Papinian, 50, S9 

— on caduca, 43 

^fts, 169, 810 

interdicts, 388, 393 

— — manus, 117 

mixed actions, 565 

modes of acquiring own«rthip, 141 

— — pacts, 391 

partnership, 384 

postliminium, 1&9 

public slaves, 365 

set off. 373 

usucapion, 359 

user, 163 

wills, 179 

Univenitas, 85, 143, a37 

— facti, 85 

— juris, 8s 

— rerum, 85, 353 
Unde liberi. 185 
Unwritten law, v. Jus 
Uprauda, 57 

Urban estate, landlord of, 363 
User, rights of, 389 

Usucapio, 13, 13, 14, 34, 83, 84, 93, 141, 
333, 378. 348, 359, 406 

— denmtion of, 141 

— effects of, 163 

— of servitudes^ 336 
slave, 177 

— rescission of, 360 

— things incapable of, 333 
Usufructuary of slave, 177, 300 

— rights of, 153, 161, 336 
Usutructus, 55, x6o, 336 

— divisibility of, 336 

— establishment of, 163, 337 

— extinction of, 163, 337 

— in singulos annos, 737 

— Imcy of, 199 

— ofson's property, 5a, 176, 354 

— protection of, 360, 393 



Usufructus, quasi, 162 

Usurae, 15, 358, 399, 300, 309, 3x8, 407 

Usureceptio, 143 

Usurpatio, 168, 333 

Usurpatum ire trinoctio, 1x7 

USUS, 9a, p3, 163, 327 

~ as to wives, 37, 77, X17 

— auctoritas, X3, 141, 378 

— fructus, 93 

— improper, 33a 

— nudus, X63 

— of slave, 177, 300 
Uterini, 244, 307 
Uti rogas, 35 
Uxor, v. Wife 

— injusta, xii 

Vacarius, 69, 376 

Vacatio of women, 43, 203 

Vadimonium, 266, 340, 355, 357, 381 

Valence, 69 

Valens; 43, 44, 51, 54 

Valentinian, 48, 5X, 54, 55, 63, 394 

Valerius, 17 

Vandals, 56, 57 

Varro, 353 

Vas, 340 

Vatican library, 55 

Vectigal, 30, 35, 30, 35, 46, 385 

Vcii, 17 

Velati, 6 

Velum, 95 

Venditor, 378 

— obligations of, 278, 396, 3x4 
Venefici, 400 

Venia setatis, 130 

Verba civilia, 199, 236 

Verbis contract, v. Obligatio 

Verna, 103 

Verona, 45 

Verres, 33 

Versto vul^. Novell. , 61 

Verus Lucius, 41, 45, 47 

Versura, 299 

Vespasian, ^6 

Vestal Virgins, 12, 51, 118, 133, X29 

Veto, 10, 33, 33 

Vi, 333, 390 

Via, 157 

Viator lilium, 354, 357, 366 

Vi bonorum raptorum, 334 

Vibennus Caelius, 2 

Vicarii of dioceses, 53 

— (slaves), 103, 20(6 
Vicarius, 49, 98 
Vico, X 

Villici, 53 

Vinculum juris, 89, 30X, 31 x 

Vindex, 338, 339, 340, 355, 379 

Vmdicans, 142 

Vindicatio, x6, 95, 96, X35, 343, 347, 

. 365, 389. 401 

— origin of term, 336 
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Vindicatio pignoris, 361 

— rei, 155. 347. 359. 361, 36a, 373» 405 
cori>orahs, 358 

rescissoria, 360, 406 

— rerum incorporal., 347, 358 

— title to support, 386 

— utilis, 184, 348, 350, 359 

— with adjecta causa, 120, 365 

— words of, 336 
Vindicator, 342 
Vindicia, 336 
Vindicia, 337, 394 
Vindicta, i6, 29, 336 

— freedom by, 104 
Violence, v. Vis 
Vir, 112 
Virginia, 13 
Virjfinius Valens, 255 
Vintim, 36 

Vis, 87, loa, 280, 412 

— action in respect of, 367 

— armaia, 391 

— exception based on, 384 

— major, 283, 297 

— tribunicia, 23 

— ^uoiidiana, 391 
Visigoths, 56, 57 
Vites, 16 
Vitium, 166 

Vocatio in jus, 62, 333, 339, 354, 357, 

360, 369, 393, 394, 406 
Voluntas, 87 
Voting, 6, 22, 401 
Vulgate, 68 
Vulgo concepti, 120 

— quaesiti, 78 

Waflfers, 296 

Walls, protection of, 144 ^ 

War, ceremony observed in declaring, 5 



War, civil, Marius and Sulla, 34 

— servile, 34 

— social, 34 
Wamkcenig, 71 
Werner, 68 

Western Empire, fall of, 55 
Wife, 77, 109 ^ 

— natural obligation of, 331 

— liability for debt of husband, 40, 274 

— position of, 117 

— tacit mortgage over husband's pro- 

perty, 363 
Will, V. Testamentum 
Witte, 67 
Witness, v. Testis 
Women, 80 

— abduction of, 400 

— cessio bonorum by, 265 

— fictitious sale of, 129 

— free, 42, 246 

— freed, 42, 246 

— incapacity of, 185, 3^7, 399 

— intercessio of, 274, 295 

— institution of as heirs, 186, 244 

— power to contract, 265, 274 

— seduction of, 400 

— succession of, 246 
to, 308 

— tutelage of, v. Tutela 

— vacatio of, 42 

Writing as a mode of proof, 86, 269, 303, 

313. 314 , 
Written law, v. Jus 

— definition of, 102 

Zacharia, 67 

Zazius, 70 

Zen ', 91, 282, 315, 326, 353» 370, 371, 

387, 409 
Zonoras, 66 
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